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5 this Volume is merely a Supplement, without 

A. any Pretence to correct or amend the original 
Work, it was neceſſary to adhere to the Method 
of Common: placing, which my Lord Chief Baron Comyns 
thought fit to uſe; nor did the Compiler think himſelf 
at Liberty to inſert in this, any Thing which his Lord- 
ſhip might have inſerted had he thought proper; there- 
fore Nothing is taken from any of the Books publiſhed 
in his Life-Time, nor from his own Reports, nor from 
the early Part of Lord Raymond s, of which Period ſo 
many cotemporary Reports had been publiſhed in his 
Lordſhip's Time. No Books have been uſed, but ſuch 
as are of * Authority, and allowed to be cited in 
the Courts. For the ſame Reaſon, no Manuſcri pt Re- 
ports have been uſed. The utmoſt Brevity has been 
ſtudied, yet, it is hoped, Perſpicuity is preſerved, and 
that as no unneceſſary Circumſtances are inſerted, fo 
none material are omitted. It would have been much 
eaſier to ſwell this Work to two Volumes, than it has 
been to confine it to one. Comym's Digeſt is a more 
difficult Taſk than Vyner's Abridgement. The Terms, 
and the Names of the Caſes are added, for Reaſons ſo 
obvious that they need not be mentioned. The few 
Abbreviations which require Explanation are as follows: 


B. M. Aged $Reports in the Time of Lord Mansfield wa 
B. S C. Barrow's Settlement Caſes 
C. J. T. Caſes in the Time of Lord Talbot. Ax 


B. K. H. Caſes in the King's Bench | in the Time af --.- 
. Lord Hardwick. 
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(0) The Ozder of pleas in Abatement. 


1* decken, on oyer, pleads in abatement, that the writ was never returned, 


he muſt make affidavit to verify it. Sberman v. Abvarez, M. 12 G. Str. 639. 
2 14, Ruym. 1409. 


db) piea to the Jurtsdtttion. 


F defendant pleads that he is clerk to a prothonotary, be muſt ſwear to the a, 


truth of bis plea, Lance v. Theedam, T. 7 G. Forteſcue 341. 
But it is oo ſufficient to ſwear that it is a true plea, for that may be evaſive. 


Ono v Booth, Fort. 341. Str. 705. 
If etendant pleads he was 8 of prothonotary, Wy daily attended, and in- 


roſſed and drew pleas, and did other buſineſs for him in his office, and the 


affidavit is only that he was a clerk in the office, and was ſo for ſeveral years; it 
is inſufficient. Read v. Chambers, Fort. 342. 

If an Attorney pleads quad ipſe & omnes al attorn & quilibet eor non debent compelli, 
it is well; but if quilibet had been omitted, it would have been a negative pregnant 


and ill. Thickbroom v. Boot, P. 3 G. 2. Fort. 245. 

An attorney of C. B. has no privilege to be ſued in Middleſex only; if he is 
ſued in C. B. it is enough. Bareton v. Stephenſon, P. 5 G. 2. Fort. 343. Reeves v. 
Blyth, T. 5 & 6 G. 2. Fort. 343. Everet v. Blyth, H. 6 G. 2. Port. 344. 

If an attorney pleads that there is a cuſtom in C. B. that no attorney ſhall be com- 
pelled againſt his will to anſwer to any one in perſonal actions, prgſecut' per orig* 
which touch not the King ; it is good, though he ſhews not a better writ. Fey 
v. Berry, T. 5 & 6 G. 2. Fort. 343. 

Cannot be pleaded after imparlance. Barker v. Forreſt, M. G. Str. 532. 

Prothonotary's olerks 'have no privilege, unleſs actually employed under him. 
Payne v. Fry, H. 9 G. Str. 546. 

Plea of privilege as a ſerjeant, with a writ ned is not good without affidavit 
that he has buſineſs there, and there only. Stiles v. Serjeant Mead, H. 13 G. Str. 738. 


42 


An attorney who pleads privilege muſt aver himſelf ſo at the time of, filing the 


bill. Mayer of Bafing floke v. Bonner, P. 3 G. 2. Str. 864. La. Raym. i 25 : 
If defendant pleads he is a ſitting clerk in the Exchequer, it ſhall be tried by the 
record. Kempfield v. Moore, M. 11 G. 2. Andr. 44. 
Serjeant at law and prothonotary's clerks m T plead in abatement, if ſued by bill 
in of r Strain, v. Girdler, CB. 7. 7 & 8 G. a. Barnes * 55 15 


(D. 6.) 


officer to 
a court. 


. 9.) At what, Time it ſhall be pleaded. .. A 


1 = caſes, en muſt plead to the juriſdiction a ce ki faut 
days - but ey defendant comes in yoluntarily before he could be obliged, (as in 


country cauſes, where tenants cannot be compelled to a till four days 1. 
next. term) it may be Ginge Terre N of milton v. e 
23-6, 20 eee 21s ibn ban golg zid 20d Sue 150 U 

8 ) Plea to the petto of the plainttt. , = 
72 ef £355 L 34 I TOO 5 21 5 477} 4x 1213 4 | 
7 GE. 60. Ken born. A* 1 on 9: 6:6 0162809 


$Oaplenthit he is 8 born, and was at the time of the pill 8 no 


Gis an enemy; it is a gbod replieation, that he was at the S now 7 
in this kingdom, by licence and * of the King. "FF TOW Ay 


Ford. 221. g k -; ] oo 


ABATEMENT. 


In a perſonal action, to abate the ation, muſt be ſhewn that the plaintiff is alien 
enemy, which ſhall not be preſumed, nor need the contrary be replied. R. on 
* and reſpondeas ouſter. Openbei mer v. Levy, M. 11 C. 2. mn 1082. Hoppen 


* M. 11 G. 2. Andr. 76. S. C. 


If one joint-merchant ſues in the caſe of a tort, it muſt be pleaded in abatement ; 
but if he brings aſſump/it, it may be given in evidence. Legliſe v. Champante, M. 


2 G. 2. Str. 820. 
If the owner of part of a ſhip is impleaded in the Admiralty for a matter at 


land, and the part of the ſhip arreſted, and thereupon he brings action on the 


ſtatutes of R. 2. and H. 4. it is no plea in abatement, that the other part-owners 


did not join. Smith v. Gibſon, T. 9 G. 2. Str. 1045. 
For the cauſe of action was the faing in the Admiralty Court, which was againſt 


laintiff only; the detention was no cauſe of action, but only a conſequence of the 
Suit, Did. * R. H. 271. 


% 212 m_ 457 Several Joined when one only ought to ſue. 


All the dippers at Tunbridge Wells may join in an action againſt one who diſturbs 
ham in their employment; (acts as adipper when not approved by the lord of the 
manor, bag choſen by the homage.) Meller v. Baker, T. 9G. 3. 2 Wilſ. 414. 


1 29% (E. 18.) Miſnomer of the Plaintiff. 


F. 8.) 
Joint con- 
tract. 


In name of 


© If bond be given to Elizabeth,” and action brought in the name of Elizabeth, 
defendant ſhall not plead that plaintiff” s Name is 8 8 b r v. Hutchinſon, 


H. 1721. By. 101,, 
WI Plea fo the Perſon of the N 


D F. 2.) Coverture. 


b defeiidint pleads by ber maiden name, pics of coverture hall be ſet aſide. 
Barnes 334. | 


The defendant pou plead it, 2 cannot demur upcn oger.. Gilbert v. Bath, 
E. 8 G. Str. 503. | 


Dork G. 14.) Non Tenure, 


In 3 defendant never tenant to the freehold, mult be pleaded i in abate-. 
ment. Barnes 2. | 3 | | 


( F. 17. Li Miſnomer. 


If defendant i is ſued by a wrong chriſtian and ſurname, he may plead it it in one 
plea, and it is not double. Read v. Matteur, T. 9 G. 2. B. R. H. 286. 

Defendant need not aver that he was baptized by his chriſtian. name, only that it 
is his name, and by that name he was always called, &c. Bid. 

"If defendant is ſerved by wrong name, appears by his true name, and plaintiff 
declares' againſt him by that name, the court will not on motion ſtay proceedings 
for irregularity, but leave defendant to plead variance. 80 if it is in the addition of 
his degree or myſtery. Hole v. Finch, Fackſon v. Doleman, H. 9 G. 3. 2 Wilſ. 393. 

If Defendant pleads miſnomer, but his plea and affidavit are intitled by the wrong 


name, his plea ſhall be ſet aſide. Barnes 348. 


If clarencieux king at arms is not ſo named, though in an action which does not 
concern his office. Hoſt v. Ward, M. 3 G. 2. Str. 850. 


In an information in the nature of a quo warranto, for there is no proceſs of 
outlawry on it, as there is on "quo warrants = original writ. Rex v. ny H. 


22 6. 2. r Wil. 244. + ppm * 9 * 


164 


LP 
4 = 
*, 


If plaintiff dies after rule by conſent to refer to prothonotary, before his report 


Middleton v. Crofts, M. 11 G 2. B. R. H. 395. 


ABATEMENT. 3 


On ſpecial original againſt A. nuper de London, merchant, he pleaded he had for (F. 25.) 
four years been commorant at B. and traverſed that at the time of the writ, ve/ nu- 47 
per tunc, vel unguam paſtea, he was of London, and made affidavit ; but the plea of place. 
was ſet aſide. Cortiſos v. Munoz, H. 5 G. 2. Str. 924. 

The place where defendant is converſant is ſufficient, though not commorant, nor 
inhabitant, Barnes 162. | 5 


Plea as to commorancy may be demurred to, but not ſet aſide. Barnes 338. 


A trader may be ſued by his degree, or by his trade; and if by his degree, (F. 26.) 
the writ ſhall not abate unleſs he ſhews he has a higher degree. Horſpoole v. Harri- 2 _ 
ſon, T. 9 G. Str. 556. Smith v. Maſon, M. 2 G. 2. Str. O16. Raym. 1541. my ſtery. 


(H) Plea to the TUrit. 


(H. 7.) Variance between the Writ and Record. 


7 alias dict. A. of Waltham Abbey, in the writ of error, whereas in the record 
* it is Wa/tham Abby, (without an e, ) ſhall not quaſh the writ. 4/berry v. 
Walty, M. 6 G. Str. 229. 


If defendant is called Eſq. in the recognizance, and Gent. in the record, it is no (H. 7.) 
variance. Williams v. Franck, J. 4 G. 2. C. B. Fort. 3 54. Variance be- 


8 = YO , . : p i b 
If pro miſs & cuſtagiis is inſerted in an action on a judgment, and is not in the gar — 17 
record, it is no variance; for theſe words are ſurpluſage, and ought to be rejected. cord, ſpe- 


Whitney v. Mulcaſter, M. 5 G. 2. Fort. 354. cn wc. 


In ſcire facias by huſband and wife, on judgment obtained by wife whilſt ſole, it _ (H. 13. 
is not neceſſary to lay a venue where they were married. Blake v. Dodemead, Tr. _ a 
13 G. 44. Raym. 1504. f Str. 775. | | | . 


If the Zefte is right, it is immaterial that the date is wrong, for it is no part of (H. 14.) 
the writ. Co'eby v. Nerris, P. 18 G. 2. Vi, gi. bo ug of 
Capias teſted in vacation is void. Parnes 407, Is : 


Or if miftaken in the year of the King. Barnes 409. RJ | 
The tete of a writ of inquiry, executed, good without day or year. Barnes 4.2 5. 


If there are not fifteen days between Ye/te and return of capias ad en mee the (H. 15.) 
court will ſet it aſide on motion. Atkinſon v. Taylor, 2 Wil. 117. Bad return, 


Replevin depending below, cannot be leaded to treſpaſs #5 taking cattle, (H. 24.) 
White v. Wilks, P. 32 G. 2. 2 Will. 87, oP PTE | 8 : Another ae 
| n 8 
RT 


(H. 32.) For Matters ex poſt Fats. 


If there is a ſpecial verdi& in vacation, and pianae dies in term, judgment (by (H. 32.) 


Death of the 
demandant or 
plaintiff. 


conſent) may be entred as of the preſent day o 
IWilſ. 124. | | | 

If plaintiff dies after verdict, and before judgment entred, tho' judgment may be 
entred by 17 C. 2. c. 8. yet his repreſentative muſt ſue out ſcire facras before he can 


term. Pond v. King, M. 19 G. 2. 


have execution; and if execution is executed without it, it ſhall be ſet aſide, and 


the money levied returned. Earl v. Brown, P. 24 G. 2. 1 Will. 302, 
If paintiff in replevin dies after declaration, and before avowry, there can be no 


writ de retorno habende, but defendant may diſtrain again. Cutſſeld v. Co : 
> Tlie Form y diftrain again. CuCfeld v. Corney, M 


his executor may be made party to rule, and prothonotary proceed without defen- 
dant's conſent. Barnes 210. 5 . = | 


+ If huſband and wife ſue in prohibition, and buſband dies, the ſuit is oe abated. (H, 5 ) 


.. © of the 
To „ 


* 
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(H. 42.) 
Coverture. 


* —— . 

: 
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(I. 24) 


Aſter the laſt 


continuance. 


Ty. 
* Ly 
3 


mean time, 
but after iſſue joined, it muſt be pleaded puis darrem continuance. 


ABATEMENT. 


(H. 36.0 Death m the King. 


Scire facias to repeal grant of a market, is an original writ, and within the gehe- 


ral words of fat. 1 E. 6. c. 7. and 1 Ann. c. 8. and does not abate. Rex v. Eyre, 


H. 3 G. Strange 43- 
Information in the nature of uo warrants, does not abate. Rex v. Powell, M. 


1 G. 2. Str. 782. 
If the King brings a writ of error in guare impedit, it abates by his death. Rex 


v. £bp. of Ardmagh, T. 3 G. 2. Str. 837. Fort. 213. 


If a defendant feme ſole at the time of bringing the writ takes huſband before 
appearance, and gives bail by her married name, yet the writ does not abate ; nor 


can it be aſſigned for error. 


corpus, covertute is no good plea. Barnes 3 55. 


0 Form of pleading in Abatement, 
(I. 2,) When he need not give a better Writ. 


King v. Jones, T. 2G. 2. Str. 811. Ld, Raym. 152 5. 
If defendant is arreſted in inferior court, marries, and removes plaint by habeas -- 


FP in aſſumpfit againſt two, plaintiff ſhews he has outlawed one, the other ſhall 


not plead in bar that his partner was beyond ſea at the time of the outlawry ; 


but though he cannot give plaintiff a better writ, yet he ſhould demand judgment 


whether the court would compel him to give further anſwer. Symonds \ v. Parmin- 


fer, T. 21 G. 2. Str. 1269. 
l ) A Plea in Abatement ſhall be fue exact. 


To a plea to indictment, that defendant is not named of the pariſh Where Be 
reſides, there muſt be affidavit annexed. Rex v. Grainger, H. 5 G. 3. 3 B. M. 1617, 


The attorney's affidavit to truth of plea in abatem̃ent is ſufficient. Barnes 344. 


(I. 12.) How a Plea in Abatement concludes. 


A plea that the original was taken out before the day of payment in the condition, 


without any introduction, but concluding ef petit aue quod bre ve caſſetur, is good. 


18 Pickering v. Si monds, P. 5 G. 2. Fort. 334. 


Defendant pleads miſnomer in chriſtian name; replication, he was knon by 
the name of 4. L. as well as B. L. iſſue thereon, and verdict for the plaintiff; 


judgment muſt be final. Eicborn v. Lemaitre, H. 8 G. 3. 2 Will. 367. 


If defendant pleads. mi/nomer in abatement, after an imparlance, and pleads by 
his true name, this makes it a ſpecial imparlance, and it need not be of the ſame 


term with the declaration. Brenfter v. Capper, H. 23 G. 2, 1Wil. 261. 


# o 


2 


After imparlance, diſability of plaintiff (as recuſant convict) 1 2 not be pleadiil; 


Cur auen v. Fletcher, P. 8 G. Str. 520. 
: After general imparlance, defendant cannot plead i in n without wren 


ſpecial imparlance win: the four days: Burnes 224, 33444. 


Puts darrein continuance muſt be verified, or it will be ſet aide. Martin v. ie 
H. 8 G. Str. 492. 


Ona an imparlance to next term, and plaintiff gives a releaſe to 3 


rick, Fort. 
It. cannot 
determine. whether. it is a good age) ww en on ur Paris v. 


e ABEYANCE. 


— rejected by the court, if i it be verified by affidavit; and they = 


e may plead the releaſe in bar-as an original plea, as it is before iſſue, 
Price v. Aan 
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1 * V A N E. 


7 When Land tall be in Abeyance. 
" ( A. 3.) The Freehold. 


F the habendum in a leaſe for lives, 18 Buck the day of he date, the leaſe is void, 
for it is a freehold to commence: in futuro. Denn v. Fearnfide, M. 21 G. 2. 


1 Will. 170. 


But if in the leaſe there is a power to leſſor s. attorney to take poſſeſſion and FS | 


liver ſeifin, which is e done, it is good. N v. Weſt, T. 3 G. 3. 


2 Wilſ. 105. 


JT 
(E) The pꝛoteeding in Actompt. 


(E. 3. What Pleas are good in Accompt. 


Diſcharge to a common intent is ſufficient ; as if defendant ſays that he put, 
the goods in a warehouſe, whence they were taken by the enemy. SP 
v. Dunkley, f. 12 G. Str. 680. 


(E. 15.) Judgment. 


HE firſt judgment ſhould be quod computer; therefore if jury find for plain- 
tiff, and aſſeſs damages and — and judgment is entred accordingly, and 


H. fa. executed, and money levied; on motion, the judgment and execution ſhall 


be ſet aſide, and the money reſtored with coſts. Hughes v. Burgeſs, T. 10 & 11 
G. 2. B. R. H. 394. And. 19. - 


e Actoad with Satisfaction. 8 
5 8 A 2, ) When not. (A good Plea, ) 


N debt, a | fenfininens is not pleadable in ſatisfaction a a ſpecialty; R. on error _ 
on a judgment in C. B. but this was afterwards reverſed i in Parliament. vil 


v. I M. 11 6. Str. 67. 35 


= 8 (B) What Accopd is good, 


3 (8. I ) - It muſt be i in full Satisfaction. : 
15 indebitatus »ſumphi, for 151. that he gave plelntif a e note 152 51 


- that he bad a reaſonable ſatisfaction. Cumber v. Mane, P. 7 G. Strange 426. 


Releaſe of equity of redemption is no ſatisfaction, for it is nothing in the eye of 
the law. 2 v. Chr! Nas, P. 32 8 2 Wille 86. - rr 


(E. 4) 
By a bailiff. 


(J. 1.) 


is not good, Plaintiff's 3 is not ſufficient; it muſt appear to court wa — 
not 0 


V BD DS #-© 


If the debt is on deed or obligation without condition, the accord and ſatisfac- 


tion muſt be by deed, and muſt be pleaded ſo: if there appears a condition for 


payment of money, perhaps it may be pleaded without deed. Bid. 


(O How it ſhall be pleaded. 


F a Man plead that he delivered a thing in ſatisfaction, he muſt ſhew the ac- 
ceptance of it as ſuch. Paine v. Maſters, M. 10 G. Str, 573. 


m ads. — * 1 
—_— 


A C * 3 
B) Who may ſue. 
(B. 3.) A common Perſon. 


N. 


A F oreign trading company (as the Dutch Weſt-India company) may ſue by 
/ \ their name of reputation. Dutch Meſt-India company v. Henriques, M. 11 G. 


Str. 612, | 


(C) Tho may be ſued. 


C. 3.) A common Perſon. 


HOUGH a perſon attainted is liable to civil ſuits, yet he ought not to be 
charged but by leave of the court, or of a judge at his chambers. Mac- 


donald's caſe, 1747. Foſter 61. 

If a perſon attainted of high-treaſon is charged in cuſtody in a civil action by 
leave of a judge, there cannot be a motion to diſcharge him from cuſtody, on the 
King's pardon, on condition of tranſporting himſelf; the firſt ſtep muſt be, to 


move to diſcharge the judge's order. 8. C. 1 Wilſen 217. 
E) An Action does not lie befoze a Cauſe of Action accrued. 


T is reaſonable that in all caſes plaintiff ſhould give defendant an account of 


the particulars of his demand, and the court may ſtay proceedings till it is done. 
Semb. Le Breton v. Braham, P. 3 G. 3. 3 B. M. 1389. 
If an act of parliament ſays, no proceſs ſhall iſſue until, &c. the court will not 
quaſh the proceſs on motion, but order defendant to plead the matter. the 
Act ſays the proceſs ſhall be void, the court will quaſh it; as in the caſe of ſuing 
an ambaſſador. Pack v. Lapel, 3 G. Fort. 344. 
Quaſhing of a writ is not ex debito juſtitiæ, and therefore though the cauſe 
of action appears on. the face of the capias, to ariſe after the z-ffe, the court will 
not quaſh it, but give plaintiff opportunity to ſet it right if he can, by filing a 
bill as of next term. Andrews v. Dingley, M. 4 G. 2. Str. 877. | 1 
In aſſault and battery, if the memorandum is of Michaelmas term generally, and 
the fact, on plea of ſon afſault &c. proved is within the term, it is well enough. 
Guy v. Kitchiner, T. 21 G. 2. Str. 1271. S. C. by the name of Hay v. Kitchin, 


1 Wil. 171. f "I 
F) Noz befoze the laſt Day, 


N a note of hand for paying money by inſtalments, action lies for every de- 
fault of payment; and he ſhall count only for the money due, and not for 


| — 4 | the whole money. Aſbſord v. Hand, P. 12 G. 2. Andr. 370. 


If bond is conditioned to pay money at ſeveral times, it becomes abſolute by 
not performing any of the payments. Coates v. Hewit, M. 18 G. 2, Hallet v. 


Hodges, P. 25 G. 2. Will. 80. | Ws n 
4 & 4 So _ (6) The 


I 


A 8 T . 


(G) The Law does not allow one Action, upon feveral and 
a | diſtinct Cauſes of Action. 


F plaintiff having recovered lands in ejectment brings ſeveral actions againſt 
the ſeveral defendants, occupiers thereof, who are ſome ſmall ſums in arrear, the 
court will not order him to conſolidate. Sacey v. Sutton, T. 8 G. 2. B. R. H. 137. 

Debt, on an amercement in the Jeet founded on a preſentment, and on a mutu- 
atus, may be joined ; ſo whenever the fame proceſs and judgment are in two 
counts, they may be joined, otherwiſe not. Duke of Bedford v. Alcock, T. 22 S 
23 G. 2. 1 Will. 248. . ; 3 

Two actions by the ſame plaintiff, one againſt man and his wife, for words 
ſpoken by the wife, the other againſt the man only, for words ſpoken by him, can- 
not be conſolidated. Sw:thin v. Vincent, P. 4 G. 3. 2 Will. 227. 

Action for misfeaſance (as an action againſt a common carrier for ſpoiling goods) 
and trover may be joined. Dicken v. Clifton, M. 7 G. 3. 2 Wilſ. 319. 


(1) Noz2 two Actions foz the ſame Cauſe, 


F two informations are exhibited the ſame day, for the ſame matter, both ſhall 


be ſet aſide. Adams v. Carter, T. 1716. Bunb. 9. | 
If ſeveral actions of treſpaſs are brought for the ſame cauſe againſt one defen- 


dant, the court will order plaintiff to join them all in one, if poſſible. Stacey 


v. Sutton, T. 8 G. 2. B. R. H. 137. 

If A. brings one ejectment in B. R, and another in C. B. on the ſame title 
and for the ſame lands, the court will ſtay proceedings in one till he has diſ- 
continued in the other. Thruftout v. Trouble ſome, M. 12 G. 2. Andr. 297. 

But if there are two declarations between the ſame parties, for different roads 
through the ſame cloſe, to different parts of the ſame town, the court will not 
conſolidate them. Mynot v. Bridge, H. 16 G6. 2. Str. 1178. 


(K) Then a Recovery in one Action is a Bar to another. 
(K. 2.) In Informations. 


F defendant plead that in the ſame term another informed againſt him and re- 
covered, he mult ſet out the days on which each bill was exhibited, that the 
court may judge of the priority. Tackſen v. Gifling, T. 15 G. 2. Str. 1169. 


(K. 3.) In perſonal Actions. 


If defendant pleads (whether in bar or abatement) that another action was 
brought againſt him in the ſame term by.another perſon for the ſame offence ; it is 
not ſufficient; he muſt ſhew the right of action was attached in another perſon be- 
fore plaintiff's action commenced, he muſt ſet out the days on which the two ac- 
tions commenced. Combe v. Pitt, T. 3 G. 3. 3B. M. 1423. , 


(K. 4.) Recovery againſt one. 


If a ſervant bound in a penalty not to leave his maſter's ſervice is enticed away 


by another, and the maſters recovers the penalty againſt the ſervant, he cannot 


recover damages againſt the enticer. Bird v. Randall, M. 3 G. 3. 3 B. M. 1345. 


(L) Then not. 


(L. 4.) Nor if the Bar in the former Action was upon a Plea to the 
1 Writ.—And other Inſtances. | 

Promi ry note is not merged by an interlocutory. judgment; ſo if there is 

| Judgment by default on a note againſt a debtor of the King's debtor before 

& extent and inquiſition, and the writ of inquiry is executed after the inquiſition, 

4 . 3 the 
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the crown may have ſcire facias on the note. ae derer, v. Eau. 7 1725. 


Bunb. 199. with. th 
Recovery of damages, ſur vrohibition, is not a ber 165. an action on fat. 2 H 4- 


c. 11, for double damages and 10/. penalty, for ſuing in the Admiralty where it 
has not juriſdiction; the firſt is for going, on after: prohibition, the other for 
damages incurred before ENT granted, 


R. H. 317. 
(NJ) In what County an Action ſhall be faed. 
ſe lob, F a matter cannot be tried, or not fairly, in the proper county, it ſhall be tried | 
Wales, rw in the adjoining; and it ſhall be done by a ſuggeſtion on the roll with a nient 
| | dedire, by rule of court; but as this ſuggeſtion cannot be traverſed, the court will 
not grant rule without a clear foundation. Thus on information againſt aldermen 
for refuſing to admit perſons to their freedom for ſome time, till the election was 
over, whereby they loſt their votes, it is not ſufficient to ſwear that one believes 
there cannot be a fair trial. Rex v. Harris, T. 2 G. 3. 3 B. M. 1330. 
N 6.) It a bond is made in Surry, and an aſſignment of it in London, ation on the 
3 aſſignment ſhall be brought in London. Gregſon v. Heather, H. 13 G. Fort. 366. 


tract. Str. 726. Ld. Raym. 1455. Norcreſt v. Matthews, T. 13 G. Str. 727 
Action of debt for rent is local, but covenant is tranſitory. Thrale.v, Cornwall, 


T. 21 G. 2. . 165. 

. 7) Action may be brought in London for money borrowed at Amſterdam, and by 
np. 4 articles covenanted to be paid in bank there. Dutch We 3 company v. Hen- 
tract our of 7ques, M. 11G. Str. 612. 
the realm, 

(N. 8.) Actions againſt Juſtices of Peace, G. 

If a conſtable under a warrant take a man and carry him before a magiſtrate, who 
diſcharges him, and ſoon after, on a diſpute happening, the conſtable beats him; 
this is not within the ſtatute, and the conſtable need not be ſued in the county. 
Anon. T. 7 G. Str, 446. 

(N. 10.) An information for not making a true report on importation, contrary to ſtatute, 


N PPPY- may be brought in any county, but the importation muſt be alledged according to 
r and infor- 
| the fact. Attorney-general v. Moyer, H. 1728. Bunb. 261. 


mation, 


The fat. 21 J. 1. c. 4. does not extend to ſubſequent penal laws, and therefore 
an affidavit that the cauſe of action aroſe in the county where the action is laid, 


is not neceſſary in an action on 12 An. c. 16. (of uſury.) French v. Cockran, 
M. 11G, 2. Anar. 25. 


(N. 11.) When an Action ſha]l be brought in | the one County or 
the other. 


I a leaſe is made in London of lands in Surry, action for the rent may be brought 
in either, againſt the leſſee, but not againſt an aſſignee, who is chargeable only by 


the privity of eſtate. Paterſon v. Scott, T. 13 G. Str. 776: . 
If the corporation of a city, a county in itſelf, is leſſor of the plaintiff, the 


venue is not changed, but a rule is made to try it in the next county. Mayor f 
. os, T. 17 G. 2. Will. 77. | 


(N. 12.) When an Action ſhall be in any County. 


Action againſt a ſheriff for a falſe return, for he may make return any where. - 


Grifitb v. Walker, M. 20 G. 2. 1MWilſ. 336. 
(N. 13.) Venue changed. 


R. on Demurrer. 


1 the nn is delivered ſo early that defendant has eight days in chat 
Per Cur. Aßplin v. Gray, 


term, he cannot move to change the venue next term. 
M. 6 G. Str. 211. : | 3 . 6 k 


2 If 


Smith v. Gibſon, M. to C. 2. * 
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485. 486, 487, But they will now, by rule Mich. 16 G. a. 


- If declaration is delivered ſo late that defendant cannot move ſooner, he may do 
it on laſt day of term. Barnes. 489. AS Ns dt | 

The venue ſhall mot be changed to Middleſex becauſe ſome of the defendants are 
barriſters or attornies.' Taumſend v. Duppa, M. 11 G. Str. 610, en 

The venue may be changed into Cheſter, for the court can ſend down the record 
by mittimus. Godfrey v. Philpot, T. 12 G. 2 Ld. Raym. 1418. | 

The venue ſhall not be changed into a county palatine. Lady Falconbridge v. 
Forreſt, T. 2 G. 2. Str. 807. Barnes 341. 478. 481. 488. | | 

If a barriſter lays the venue in Middleſex it ſhall not be changed. Burroughs v. 
Willis, H. 2 G. 2. Str. 822. Ld. Raym. 1556. Spelman v. ———, P. 20 G. 
2. 1 Will. 159. | ET 
The venue may be changed from London to Middleſex, on motion. Gifford v. 


Letchmere, H. 3 G. 2. Str. 857. Barnes 487. 


As the defendant muſt move to change the venue before plea pleaded, ſo plain- 
tiff muſt move to diſcharge the rule before plea or replication. Sed & as to plea, 
Dickinſon v, Fiſher, H. 3 G. 2. Str. 858. 

If an action is brought in the county of a town for a duty claimed by the cor- 
oration, the venue may be changed to a neighbouring county, Mayor of Poole v. 
Bennet, T. 4 G. 2. . 74. | | : 
The court will not change the venue in debt. Dupleſſis v. Chalk, M. 4 G. 2. 
Str. 878. 2 
The court will not change the venue, but into the county where the cauſe o 
action is ſworn to ariſe; nor then, unleſs it is a place where the judges go. Briſtow. 
v. Tito, T. 88. 3. B. KR. £135. ge 

The venue may be changed in a qui tam action of debt. Dovey v. Powell, M. 
9 G. 2. B. R. H. 163. 

It cannot be changed if it will delay trial; as to Veſtmorland, where the judges 
do not go in Lent aſſizes, nor to an adjoining county without notice and conſent. 
Dale v. Stevenſon, H. 9 G. 2. B. R. H. 210. Howarth v. Willet, H. 16 G. 2. 
Str. 1180. Barnes 490. | = 

C. B. will not change the venue in an action on a promiſſory note; but ſemb. 
that B. R. will. Holcroft v. Collueſt, M. 11 G. 2. Andr. 65. | 

Plaintiff cannot regularly move to change the venue, but he may do it in effect, 
by moving to amend, and ſtriking out the name of the county, and inſerting the 
other. Stroud v. Tilly, H. 15 G. 2. Str. 1162, Hallet v. Hallet, T. 21 G. 2 
1 Wilſe 173. 1 

And he may do this after the defendant has changed the venue, on the common 
affidavit. Rivet v. Cholmondley, H. 17 G. 2. Str. 1202. | 

Venue cannot be changed in an action on a promiſſory note in B. R. but it may 
in C. B. Anon, M. 17 G. 2. Will. 41. | 

If the court refuſes to change venue becauſe it would occaſion delay, they will 
not change it to a third county without conſent. Southouſe v. Boak, M. 18 G. 2. 
Str. 1210. 3 

When the cauſe of action riſes in a Yelch county, the venue cannot be changed 


from one county in England to another, though the next adjacent Engliſh county 
to the Welch one, without conſent. Moore v. Fernyhouth, T. 19 G. 2. Str. 1258. 


e | Bei) | | 

Yet it may be changed from an Engh/h to a Welch county. Tindale v. Gwynne, T. 
21 G. 2. Str. 1270. Sed 2, Price v. Griffith, T. 21 & 22 G. 2. 1 Viſſ 221. 

The court will not diſcharge a rule obtained on the common affidavit to change 
the venue, on an affidavit of plaintiff that his witneſſes live in Scotland, and will 
come to Carliſle but not to London. Fogoe v. Gale, P. 20 G. 2. 1 Wall. 162. 

The venue cannot be changed but into a county where the whole cauſe of ac- 


tion aroſe. Herring v. Durant, M. 21G. 2. 1 Will. 178, 


It may be changed on the common affidavit, after a judge's order for time to 
plead, on taking ſhort notice. Wightman v. Thompſon, H. 22 G. 2. 1 Will. 245. 
C. B., would not formerly change venue after time to plead, or even after a ſum- 
mons for it, though diſcharged ; but this would after imparlance. Barnes 478. 481. 


But | 


. 


ah ca 


But if on order for time defendant has conſented to take notice of trial in the 
original county, the venue ſhall not be changed. Barnes 493. | 

To have venue changed from a city a county in itſelf, in an action where the 
mayor, &c. are plaintiffs, there muſt be affidavit that the ſheriff is an officer of 
the corporation, Mayer of Briſtol v. Procter, P. 24 G. 2. 1 Wilſ. 298. | 

If a new trial » OE becauſe the verdict againſt the weight of evidence, and 
the damages exceſſive, and there is proof of general prejudice in a city againſt 
defendant, the court will change the venue. Mylock v. Saladine, T. 4 G. 3. 3 B. 53 
M. 1564. - . 

Aﬀditto change venue muſt be poſitive; it muſt ſay ** the cauſe of ation” = 
Sc. not the promiſes,” &c. Barnes 477, 478. 

That the words in the declaration bad, the words muſt be mentioned. Barnes 480. 

Affidavit of one defendant is ſufficient. Barnes 482, 

Venue cannot be changed from London to a city a county in itſelf ; nor where 
cauſe of action aroſe in ſuch city, can it be changed to the county at large. 
Barnes 482. 477. 489. . | 

Not from Yorkſhire to York city. Barnes 489. 

It may be changed from a county at large to London. Barnes 481. 

It may be changed after time to perfect bail. Barnes 483. | 

1 changing venue againſt attorney, coſts of a new bill are not paid. Barnes 
485, 486. | 

Venue is not to be changed in action on promiſſory note or bill of exchange, 
or in ſcandalum magnatum. Barnes 480. 483. 485. 487. 482. 491, 492. 

Nor in action of covenant on deed, for non-payment of rent. Barnes 491. 

Nor where the declaration contains promiſſory note inter alia, plaintiff under- 
taking, on pain of nonſuit, to give evidence on it. Barnes 491, 492. 

It may in deceit, by warranting an unſound horſe; and in all tranſitory actions, 
except caſes of privilege, ſpecialty, promiffory note or bill of exchange. Barnes 491. 

The court will change it without affidavit, if it appears on the declaration that 
the cauſe of action aroſe elſewhere, as action on the cuſtom of a borough. Barn. 492. 

Patting in plea after rule to ſhew cauſe, 1s not a waiver. Barnes 492. 
It may be changed in action againſt late ſheriff, though his under-ſheriff is ſtill 
under-ſheriff, but the jury proceſs ſhall be directed to the coroners. Barnes 493. 


—_—_ 


ACTION UPON THE CASE il 
(A) TUhen it lies. 1 


HEN an act is not immediately, but only in confequence, injurious to 4 
\ y plaintiff, caſe is the proper remedy ; when the act is immediately injurious 1 

to plaintiff, treſpaſi. Haward v. Bankes, M. 1 G. 3. 2 B. M. 1113. Harker v. 8 

Birkbeck, T. 4 G. 3. 3 B. M. 1556. | 

If A brings rude perſons into a vintner's houſe, and procures them and the 
mob to cry a bawdy-houſe,” by which the mob threw ſtones and broke the win- 

. dows, action upon the caſe lies, for this made the vintner liable to a proſecution 
for a diſorderly houſe ; for this would have been evidence of it. Plunket v. Gilmore, 
H. 10 G. Fort. 211. ee ' - | 

It lies againſt an officer for ſeizing goods abſque probabili cauſa. Iſrael v. Etber- 

idge, in Sc T. 1721. Bunb. 80. _ 

* For fees due to the uſher of the black rod. Sqaunderſon 1 Brignall, H. 13 G. 

7. 74. >] 1 

In caſe of a ſimple depofitum without reward, the law raiſes a promiſe not graſs- 

ly to neglect or abuſe the depoſit, and if it is, action on the caſe lies. Mytton v. 

Cock, M 12 G. 2. Str. 1099. | W. A | 
Quantum meruit lies, if defendant's wife hires a lodging, and rent being in ar- 

rear, defendant promiſes to pay it. Valet v. Hier, T. 9 G. 2. B. R. H. 253 | 

; hl | | For 
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ACTION UPON THE CASE. 


For damage done to plaintiff's colliery, by what defendant has done in his own 
colliery, within his own ſoil, though ſeveral other collieries lie between them: 
and treſpaſs vi et armis will not lie; for the damage is not immediate, but conſe- 
quential. Haward v. Bankes, M. 1 G. 3. 2 B. M. 1113. 


S). When it does not lie. 
(B. 3.) For an Action not prohibited by Law. 
T lies not againſt an officer for reducing a ſerjeant to be a common ſoldier, out 


of the king's dominions in time of war. Barwts v. Keppel, T. 6 G. 3. 2 
Wil. 314. 3 . 


It 


If A. and B. ſign an agreement without ſtamps, * that A. ſets and lets to B. (B. 6.) 
and partners, to raiſe lead ore in a plat of ground, B. agrees to pay A. every ſixth — * bars 
pig; A. agrees to let ſaid partnerſhip have the ſaid ground during all his term, and 6 


A. is to carry one eighth part of the bargain. And on this B. works and gets 
ore, and C. a ſtranger works and gets ore, caſe lies not for B. againſt C. it muſt be 
treſpaſs. Harker v. Birkbeck, T. 4 G. 3. 3 B. M. 1556. | 


"TS 
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ACTIO N upon the Cafe upon Gump. 


| (A) CUhen an Aflumpſit lies. * 


(A. 1.) Upon an implied Promiſe. 


O, if A. pays money to B. on a promiſe to transfer ſtock at a future day, 
which is not done. Dutch v. Warren M. 7.G. Str. 406. 

80, if A. pays money to B. on a contract for od ſtock, and B. delivers him ad- 
ditional ſtock. Anon. M. 7 GC. Str. 407. | | 
If the clerk of a company pays over the money received to the company, but 
does not enter it in the book, action does not lie againſt him: if he had not paid 
it over, it lies againſt him or againſt the company. Cary v. Webſter, M. 8 G. 
Str. 480. | | . 

If 4 tradeſman pay once for goods delivered to a waterman on truſt, he ſhall be 
liable afterwards though he ſend the money by him to pay for them. Hazard v. 
Treadwell, H. 3 G. Str. 506. | : 5 

The repairer of a ſhip has his election againſt the maſter who employed, or 
the owners, but if he undertakes it on a ſpecial promiſe of either, the other is 
diſcharged. Garnbam v. Bennett, M. 2 G. 2. Str. 816. 1 
Where money is extorted by dureſs of goods; as if a man will not deliver goods 
pawned to him without more money than the legal intereſt; and this, though 
plaintiff tendered ſome more thap legal intereſt. Alley v. Reynolds, M. 5 G. 2. 


Str. 915. | 
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For money given to be laid out in bribes, though laid out accordingly. Jbid. 


Salk. 22. contra. 1 2 | = 

On a policy of aſſurance, though there is a, clauſe that any diſpute ſhall be re- 
ferred to arbitrators. Kill v. Hollifter, P. 19 G. 2. 1 Will, 129. ww 
For petty cuſtoms; for they may be granted, and ſo plaintiff may preſcribe for 
25 Exeter v. Trimlet, T. 32 & 33 G. 2. Tarmouth v. — T. 3 C. z. 
1 15 for money ent to a third perſon, at the requeſt of defendant, lies not; 
and if on general iſſue to this among other counts, there is general verdict, and 


n 
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damages on all, judgment ſhall be arteſted. Marriot v. Liber. P. 2 G. 3. 


E 


ACTION upon the Caſe upon Afſump/its 


e lies in many caſes vrhere debt lies, and in many where debt doth not 
lie. Moſes'v. Macferlan, P. 33 G. 2. 2 B. M. 1005. 

It lies where defendant. is under an obligation from natural juſtice to refund; 
for the law implies a debt, and gives this action qugſi ex contrattu. Ibid. 

It lies for money recoverd by judgment of a court having juriſdiction, not on a 

round that the judgment is wrong, (for till ſet aſide or reverſed it is concluſive as 
to the ſubject matter of it) but becauſe defendant ought not in juſtice to keep the 
money, for a reaſon of which plaintiff could not avail himſelf of againſt that 
judgment. Bid. | 

A. makes notes to B. who indorſes them to C. that he may recover of 4. C. 
ſigning agreement that B. ſhould not be liable to pay, nor ſuffer for ſuch indotſe- 
ment. C. ſues B. in Court of Conſcience, who refuſe to admit defence of this 
agreement, thinking they have not power to judge of it, and decree B. to pay C. 
which he does: ofſampfi for money had and received to his uſe, lies. Bid. 

This kind of action lies only for money which ex quo et bono defendant ought 
to refund; for money paid by miſtake, or on a conſideration * which happens to 
fail; for money got through impoſition (expreſs, or implied) or extortion or op- 

reſſion, or undue advantage taken of plaintiff's fituation: but dor for money 
paid by plaintiff, and claimed of him as payable in paint of honour and honeſty, 
though not recoverable by law, as a debt barred by ſtatute of limitations, or con- 
tracted during infancy, or to the extent of principal and legal intereſt on an uſu- 
rious contract, or for money fairly loſt at play; for in ſuch caſes defendant may in 
conſcience retain, though by law barred of recovering. Bid. | 

If a man pays a forged bill of exchange drawn on him, to an indorſee who has 
acted bona fide, he cannot recover. Price v. Neale, M. 3 G. 3. 3 B. M. 1354. 


(A. 2) Upon a Bill of Exchange and Promiſſory Note. 


On a joint and ſeveral promiſſory note from A. and B. plaintiff may bring ac- 
tion againſt both, or againſt either; if againſt both, muſt declare that they con- 
junctim vel diviſim promiſed to pay. ä f 

If againſt one, muſt declare generally that he promiſed to pay. Butler v. Ma- 
. H. 4 G. Str. 76. 8 | | 

Plaintiff may declare againſt the indorſor, ſecundum tenorem of the indorſement. 
Smallmvod v. Vernm, M. 8 G. Str, 478. | | h 

If a promiſſory note is delivered as an eſcrow, and plaintiff do not perform the 
ſervice, he ſhall not recover. Jeffries v. Auſtin, in C. B. M. 12 G. Str. 674. 

A third indorſee, if he keeps a note two or three months, ſhall not recover 
againſt the firſt indorſee. Pepys v. Sir F. Lambert, T. 12 G. Str. 707. 

If plaintiff declares that defendant A. made a promiſſory note for himſelf and 
his partner, and ſigned it, whereby he promiſed for himſelf and partner to pay, it 
is good within fat. 3 & 4 Ann. though he does not ſay he ſigned it for himſelf 
and partner. Smith v. Farvis, T. 13 G. Ld. Raym. 1484. 

It is not neceſſary to aver that the acceptance of a bill of exchange was in 
writing. Erfemme v. Murray, M. 2 G. 2. Str. $179. Ld Raym. 1542. 

In action againſt one of the makers of a joint or ſeveral promiſſory note, the 
declaration muſt ſhew plaintiff's title to ſue one of the makers. Ovington v. 
Neale, M. 2 G. 2. Str. 819. 5 

The acceptor ſhall not be admitted to give evidence that the bill is forged. 
77 v. Fowler, H. 6 G. 2. Str. 946. 5 
In dorſor who has owned his hand, and ſaid the note ſhould be paid when due, 
ſhall not afterwards ſet up a defence of forgery by ſimilitude of hands, though by 
proof of actual forgery he may. Cooper v. Le Blanc, T. 9 G. 2. Str. 1051. 


One may declare on the ſtatute on a note payable to plaintiff, and not to his or- | 


der. Moore v. Paine, T. 9 G. 2. B. R. H. 288. | 
There is no ocaſion to lay any requeſt, in declaration on a promiſſory note; if 
there was, and the requeſt was laid before the note was due, it would be cured if 
it was ſaid—and often afterwards.” Frampton v. Coulſon, M. 17 G. 2. Will. 33. 


If A. gives promiſſery note, value received, payable to B. who indorſes it and ? 


pays it away to C. and B. afterwards takes it up and pays C. the money for i ; 
| | | ; A | 2 | | * 9 * an 
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ACT I 0 N upon the Caſe upon Aſumpfr. | 1 


and after this B. gives the ſame note a ſecond time to C. in payment, A. the 
drawer is ſtill liable to C. Gomezſerra v. Berkley. H. 17 G. 2, Will. 46. 


(A. 3.) Upon an expreſs Promiſe. 


If plaintiff pays money above 10/. loſt at play by defendant, at his requeſt. 
Alcinbrook v. Hall, P. 6 G. 3. 2 Will. zog. | 
On a a note; received of plaintiff 19 J. on behalf of a third perſon, for which 


I promiſe to be accountable. Harris v. Huntbach, T.zo& 31 G. 2. 1B. M. 373. 
On a note; it is my requeſt, you pay A. on account of B. for tha workmen's 


uſe, 15 J. Did. 
(B) Conſideration, 


(B. 1.) What will be a good Conſideration. 
(B. 1.) 


ROMISE in conſideration of forbearance, not good where there was origi- 8 
nally no cauſe of action; as if a note is given by a feme covert. Loyd v. Lee, of a fait. 


E. 4 G. Str 94. 
A parol promiſe to pay the debt of another, in conſideration of forbearance, is 


void by ſtatute of frauds. King v. Wilſon, T. 4 G. 2. Str. 873. 


If plaintiff declares, that on payment of 227. defendant promiſed to re- deliver a 1 . 
bond he had delivered him; and proves that he pledged the bond for 221. which cbt © 6 


he had tendered, it is ſufficient. Alcorn v. Weſtbrook, M. 19 G. 2. Wilſen 115, curity. 


A ſhip is put into a ſhipwright's dock to be repaired, the owner is to give him Pay tn 


5/7. for the uſe of the dock, the ſhip is burnt without ſhipwright's default, he may by which the 
recover for work and labour done, and materials provided, Menetone v. Athawes, 1 has 


M. 5 G. 3. 3 B. M. 1592. 


(C) Mhen an Aſſumpſit lies, though there be another Remedy, 


13 conſideration of money received, A. ſigns note to transfer ſtock to B. which 
he afterwards refuſes to do, B. may bring afſumpfit, or action for non- 
performance of the agreement : if the firſt, he can only recover the money paid, 
or leſs, if the price of ſtock is fallen before the transfer-day. Dutch v. Warren, 


M. 7 G. 1. cited in Moſes v. Macferlan, P. 33 G. 2. 2 B. M. 100g, 


A. makes notes to B. who indorſes to C. who ſigns agreement that B. ſhall 
not be liable; yet ſues him and recovers in Court of Conſcience, becauſe they . 
thought they could not judge of this agreement; B. may elect to waive his de- 
mand on the indemnity, and bring aſſump: for money received to his uſe. Bid. 


4 


(F) When an Aſſumpſit does not lie. 
(F. 333" Upon an Undertaking by Deed. 1 


1 * plaintiff declare upon a ſpecial agreement, and alſo an indebit aſſumpſit, if he 
does not prove the agreement, he cannot go on the afſumpft. Weaver v. Bur- 
rows, M. 11 G. Str. 648. | Wh 8 

If a deputy covenants under hand and ſeal to account for fees, and afterwards 
new fees are created, afſumpfit lies not, but covenant. Bulftrode v. Gilburn, H. 9 
G. 2. Str. 1027. „ 1 wh 


(F. 3.) When it does not lie without a Memorandum in Writing. 


bl : 


Parol promiſe of mar riage ar plaintiff's father 's death, is not within ſtatute of 


frauds, and is good to maintain action for damages. Cork v. Baker, H. 3 C. 1. 


, 
R 
F 


Str. 34. 
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ac fO N pot” the Caſe upon Aſumpſi. 


Nor a promiſe by a third perſon prefent in court, to pay plaintiff damages and 
coſts in action for aſſault and eh, if he would withdraw his record. Reœud v. 


Naſh. T. 24 & 25G. 2. 1 Wilſ, 30s. 
If A. brings ſuit againſt B. for a debt, and ſtays it oh promiſe of C. to pay him 


the money due = B. A. cannot maintain afſumpfit without note in writing. Fiſh 
v. Hutchinſon, T. 32 & 33 G. 2. 2'Wilf. ga. 


If a tenant owing rent aſſigns his goods for the benefit of his oreditors, and 


landlord comes to diſtrain; on aſſignee's — (without writing) to pay. if land- 
lt 


lord does not diſtrain, affumpfit lies. Mi 
3 B. M. 1886. 


Parol promiſe to leave plaintiff a legacy, in conſideration of ſervice to be per- 

formed, is not within the ſtatute. Fenton v. Emblers, H. 2 G. 3. 2 B. M. 1278. 
Buying and ſelling at auctions is not within the ſtatute of frauds. Semb. But 

certainly. the auctioncer's ſetting down in writing the price, the buyer's name, &c, 


is ſufficient. Simon v. Moti vos, T. 6 G. 3. 3 B. M. 1921. 
(F. 5.) Does not lie without a Conſideration.) 


Does not lie for 8/. betted againſt 147. at a horſe- race; for the 14.7. could not 


be recovered, as contrary to 9 Ann. c. 14. Blaxton v. Pye, P. 6 G. 3. 2 Will. 


309. 
But it is not neceſſary i in the declaration to ſhew the conſideration, if it is ne- 


ceſſarily implied: thus, in action for a port-duty, it need ſet out none; for making 
the port is a conſideration. Mayor of Yi armouth v. Eaton, T. 3 G. 3. 3 B. M. 1402. 


(F. 6.) Or, if the Conſideration be executed. 


It does not lie for work and labour done by plaintiff for defendant, unleſs it be 
laid to be done at his requeſt. Hayes v. Warren, P. 5 G. 2, Str. 933. 


(F. 7.) Or be unlawful. 


4A, umpfit to pay plaintiff 2 J. per cent. to procure a purchaſer of defendant's place 
in the cuſtoms, is bad, and within fat, 5 & 6 Ed. 6. c. 16. Stackpole v. Earle, 


H. 1 G. 3. 2 Will. 133. 
So, to pay plaintiff (a bailiff) fix guineas, in conſideration that he will accept 


defendant and another as bail for a priſoner. Sboteſbury v. Smith, H. 33 G. 2. 
2 B. M. 924. 


(F. 8. 550 Or if not t beneficial to the Band nor detrimental to the 


Plaintiff. 


A ſtranger to the conſideration can maintain no action. Crow v. Rogers, Tr. 10 
G. Str. 592. 


(6) How « an Aſſumpſit map be diſcharged. 


E O plead exoneravit Hir v will not do, for the party muſt ſhew bow he | 


was 4 ilier v. Plympton, P. 7 G. Str. 422. 


(H) The Proceedings upon an Aſlumpbit. 


H. 2.) Declaration, 


O in action for meat and drink for a wife living ſeparate from her huſband, they 


8 muſt be deſcribed as found for the wife, and not for the huſband generally. 
mf 


den v. Ambroſe, M. 5 G. Str. 127. 
If K 7. ſe aſſunipfit is omitted, it is bad, even after judgraent, how V. an 


2, Str. 793. £4, Nayn. 1516. 


ams v. Leaper, P. 6 G. 3. 2 ii. 308. 
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dondemngd byathe ſub-commiſſioners, tho' the commiſſioners of appeal reverſe 


- 


If the declaration is, that the defendant and another fecit a promiſſory note, i 
is bad. Neale v. Ovington, M. 2G. 2. Ld. Raym. 1544. | ; 
Or that the defendant and another jointly or ſeverally promiſed, it is bad; it 


— 
cr 


} ought to be, jointly and ſeverally. Bid. 


(H. 5.) Pleas in Aſumpfit. 


Net guilty is bad on demurrer, but cured by verdict. Marſham v. Gibbs, M. 
9 G.-2, B. R. H. 173. 


4 


Cannot be pleaded after money is paid into court. Mead y. Wyndbam, H. 1721. (H.6.) 
Bunb. 100.. | - * _— 
1 


If a writ. is taken out in time, and plaintiff dies, and his executor ſuffers four anos. 
years to elapſe before he proceeds, cauſe actionis non accrevit infra ſix annos, is a 
good plea. Wilcocks v. Huggins, T. 5 G. 2. Str. go. Net 
If plaintiff, as affignee of a bankrupt, declares that defendant was indebted to 
bankrupt, and promiſed to plaintiff, and defendant pleads the cauſe of action did 
not accrue to bankrupt within ſix years, it is ill. Sinner v. Rebow, M. 5 G. 2. 
Le. 919. . : 
The ſtatute of limitations may be replied to a plea of a ſet-off. Remington v. | 
Stevens. T. 21 G. 2. Str. 1271, LE SES 

On non afſumffit infra &c. coverture, releaſe, ſet-off, &c. cannot be pleaded, 


but on non aſſumſſit they may. Barnes 361. 


A latitat, without ſhewing a bill of Mzddleſex. Holliſter v. Coulſon, P. 9 G. (H. 5.) 
Str, 5 5. Crokat v. Jones, Str. 734. Ld. Raym. 1441. Replication 
Bankruptcy and aſſignment to plaintiff, and that the cauſe of action aroſe with- 7 09 — 
in ſix years before the aſſignment, is not good. Gray v. Mendez, T. 9 G. Str. 556. 2 3 
A plaint in the ſheriff of London's court, in indebitatus aſſumpſit, is good, tho 
the action in B. R. is on a promiſſory note. Per three J. contra Fort. Story v. 
Atkins, M. 13 G. Str. 719. Ld. Raym. 1427. s 
Replication of a latitat or clauſum fregit, mult ſet out the proceſs, and continue 
it to the time of the declaration, Crokat v. Jones, M. 13 G. Str. 734. La. 
Raym. 1441. „ VVV 
But replication of an original writ, (and an attachment of privilege is in the 


% 


nature of original writ) need only ſet out the ee, mot the return, nor continu- 


ances. Finch v. Wilſon, T. 21G. 2, 1 Will. 167. 924 
That plaintiff was beyond ſea, is good in an action on bill of exchange. Rocht«' 
fehilt, v. Leibman, T. 3 G. 2. Str. 836. | „ * 


Pleas in difs 
charge. 


Tender is pleadable to quantum meruit. Jobnſon v. Lancaſter, M. 10 G. Str. 576, (MH. 8.) 


—— ha 


T lies againſt huſband, wife and ſervants, for giving money ſeverally to an ap- 


ptentice 10 ſpoil his maſter's goods in the making, to ruin his trade, though 
only one of the defendants preſent at a time. Reg N Cope, H. 5 GC. Ser. 1 44 

Action lies for a malicious proſecution, tho* the court has not granted a copy of 
the indictment. Jordan v. Lewis, M. 13 G. 2. Str, 1122, 


(B) TUhen it does not lie. 


A CTION for malicious proſecution does not lie againſt one exhibiting infor- 
mation for intention to land goods without paying duty, if the goods are 


3 the 


x6 


(Cc) The Pzoceeding in Conſpiracy, oꝛ in an Action upon the 


ACTI o N upon the Caſe ſor a Conſpiracy. 


the condemnation. On error, from Ireland. Reynolds v. Kennedy, M. 22 G. 2, 


1 Wil. 232. 


Caſe, in Nature of Conſpiracy, 
(C. 1.) The Writ. 


F there is a ſpecial action upon the caſe for a malicious proſecution, againſt two, 
and one is acquitted and one found guilty, plaintiff ſhall have judgment. Subley 


v. Mott, H. 21G. 2. 1 Wil. 210. 


(C. 4.) 
Moſt ſhew the 
intiff was 
1 be- 
a proper 
Juriſdiction, 
and upon a 


(C. 5.) 
And that he 
was lawfully 


acquitted, 


It lies tho' the indictment was ill, and 2 taken to it by the judge, and 
the party acquitted without the examination of a witneſs; and advertiſements con- 
cerning it may be given in evidence, tho' an information granted on them as a 


libel. Chambers v. Robinſon, H. 12 G. Str. 691. 
good indifment, Ry 

In action on the caſe for malicious proſecution. of an indictment, it muſt be 
ſhewn how the indictment was determined. Lewis v. Farrel, M. 5 G. on de- 
murrer, Str. 114. 


ACTION upon the Caſe for a Deceipt. 


(A) When it lies. 


(A. 7.) In his Trade. 


A breaks his leg, it is ſet, the callous formed, he can ſet his foot to the 
* ground and walk with crutches ; ſends for B. an apothecary, to take off the 
bandage: he defires C. a ſurgeon to be ſent for, who puts an unknown ſteel in- 


ſtrument on the leg. Afterwards, C. takes up the leg, nods to B. who puts it on. 


his knee; the leg cracks, the callous is broke: action lies againſt B. and C. joint- 
ly, tho' both eminent in knowledge and good character. They were trying ex- 


periments ; that is, acting raſhly; and acting raſhly is acting ignorantly. Slater. 


v. Baker, M. 8 G. 3. 2 Will. 359. 
(A. 11.) For a falſe Warranty. 


If A. offers a ſword to ſale to B. with warranty that the hilt is ſilver, re- 


fuſes the money offered, and goes away, then returns and ſells it to B. for leſs 


money without warranty, the firſt warranty will not extend to this ſale. © Anon. 
H. 7 G. Kr. 414. . 1 | 


| (B) Againſt whom it lies. 


GAINST the maſter for a fraud of the ſervant in his trade, tho' the 
A maſter was ignorant of it, Grammer v. Nixon, M. 11 G. Str. 653, 
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py e did ſtut up my ſſier, (plaintiff's wife, defendant's ſiſter) and murder ber, 8 2.) 


Herne, P. 32 G. 2. 2 Will. 87. 


ACTION upon the Caſe for Defamation. 
(D) To the Slander of a common Perſon. 


and I will prove it. Rivers v. Lite, P. 13 G. 2. Str. 1130. murder. 


& Thou art a tbief “ Of what 2” — Of every thing :” it ſhall be intended to be, (P. 4.) | 


of every thing he can be a thief of. Morgan v. Williams, H. 5 G. Str. 142. By the com- 


mon law. 


You are à rogue, and I will prove you a rogue, for you forged my name. Jones v. FA 6 7 


forgery, &c. 
Speaking of him concerning his office — A. 7s a raſcal, a villain, and a har.” (. 15.) 


Aon v. Blagrave, 11G. Fort. 296. 2 Ld. Raym. 1369. Str. 617. Juſtice of 


Speaking about a warrant granted by him / he is a ſworn juſtice, he is a rogue, peace. 


and a forſworn rogue. Kent v. Pocock, J. 15 G. 2. Str. 1168. 


Mr. H. is a rogue for taking your money, and has done nothing for it; he has not en- (b. 240 
tered an appearance for you. He is no attorney at law; be don't dare to appear before Atomey. 


a judge. What ſignifies going to bim? He is only an attorney's clerk, and a rogue; he 


is no attorney. Hardwick v. Chandler, T. 13 G. 2. Str. 1138. 


(D. 25.) Words which ſlander him in his Trade. 
You are a ſorry pitiful fellow, and a rogue, and compounded your debts for 58. in the (D. 25.) 


pound. Stanton v. Sruth, P. 13 G. Str. 762. Ld. Raym. 1480, As, if they 


import that 
he is a bank- 


(E) Manner of ſpeaking. | x=. 
(E. 1.) In an. oblique Way, 


was in Wincheſter gaol, and tried for bis life; and would have been hanged, 
„ had it not been for Leggat, for breaking open the granary of farmer B. and 


ſealing bis bacon. Carpenter v. Tarrant, M. 10 G. 2. B. R. H. 339. 


(F) Mhat WMoꝛds are not actionable. 


E was put in the round-houſe for ſtealing ducks at Crowland; are actionable, if (F. 4) 
4.4 laid to be ſpoken falſely and malicioufly, otherwiſe not. Beavor v. Hides, P. B. ax Soi 
6 G. 7 2 Wrilſ. 300. | | mon law. 


This child can bang you, Barnes 480. 
(F. 7.) General Misfeaſance. 
Tour father was 4 borſe-flealing rogue, and you are a great rogue. Bellamy v. Bar- 


ker, P. 6 G. Str. 304. | 
You are a cheating old rogue, and have cheated the fatherleſs and the widow ; if 


laid without a colloguzum of his trade. Ludwell v. Hole, P. 12 G. Str. 696. 


2 Ld. Raym. 1417. 
You cheated the lawyer of bis linen, and flood bawd to. your daughter to make it up 


with him. You cheat every body. You cheated me of a ſheet. You cheated Mr. 8. 
and I will let bim know it not actionable, without a colloguium of plaintiff's 


trade. Davis v. Miller, T. 15 G. 2. Str. 1169. 


Of a carpenter—He has charged A. for forty days work, and received the money (x. 10.) 
For the work, that might have been done in ten days, and he is a rogue for his pains, Trader. 
 Laneaſter v. French, P. 1 G. 2. Str. 797. „ 


F . 9 


AC T I O N upon the Caſe : for Defamation. 


To fay a man has had the pox is not actionable. Taylr v. Hall, T. 16 G. 2. 
Str. 1189. | | h 


(F. 22.) When ſpoken in a Courſe of Juſtice. 


If on motion for information againſt a juſtice, ſupported by affidavit of A. de- 
fendant in his affidavit in anſwer denies the charge, calling it what A. has ſo 
falſely ſivorn againſt bim; action does not lie. Aſtley v. Younge, T. 32 & 33 G. 2. 

2 B. M. 807. | | | 


(6) Declaration foꝛ TUo2ds, 
(G. 6.) Muſt alledge expreſsly what Words were ſpoken. 


It may either lay the words ſpoken, or ſet out the ſubſtance of the words; if the 
ubſtance only be ſet out, as that defendant charged plaintiff with ſuch or ſuch a 
crime, then it is ſufficient to prove the ſubſtance, Nelſon v. Dixie, T. 9 G. 2. 
B. R. H. 305. 

But if the very words are laid, thoſe words muſt be proved as laid. Bid. 

Vet if there is a variation in the order of the words, ſo it be agreeable in ſub- 
ſtance, it is ſufficient. Did. | 

So if immaterial words are proved to be ſpoken, more than laid in the declara- 
tion. Bid. 888 


So if the words are laid Vm are ſo and ſo, and the words proved are — He is 


ſo and ſo; ſuch variance is immaterial. Bid. 
But if the words laid are—l will hang him, and the words proved are—lT will 
hang them both; it is a material variance, and plaintiff ſhall be nonſuited. Id. 


(G. 9.) When not. 


In an action for ſaying falſely and maliciouſly that plaintiff had been in gaol 
and tried for his life, it is not neceſſary to aver he never was in gaol nor tried. 
Carpenter v. Tarrant, M. 10 G. 2. B. R. H. 339. 


(G. 10.) Words explained by an Innuendo. 


That rogue A. that ſet the houſe on fire, (meaning the houſe of B. that was burnt;) 
and if any body will give me charge of bim, I will carry him to New Priſon; and 
another ſet of words, A. ſet the houſe on fire, (meaning the ſame houſe.) The 
latter ſet of words ſhall have relation to the former, and after verdi& for plaintiff 
ſhall be taken to be ſpoken maliciouſly. Tindel v. Moore, H. 33 G. 2. 2 Wilſ. 114. 


(G. 11.) Special Damage alledged, 


In actions for words not in themſelves actionable, and where the ſpecial damage 
is the git of the action, evidence may be given of inſtances of damage not ſpecified 
in the declaration; but where the words are actionable, no inſtances of damage 
not particularized in the declaration, ſhall be given in evidence. But general 
evidence (as of loſs of cuſtomers) may. Browning v. Newman, M. 12G, Str. 666. 
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ACTION upon the Caſe for Misfeaſance. 


(A) When it lies. 
(A. i.) For Misfeaſance in an Officer. 


F an officer removes goods taken in execution off the premiſes before the land- 
lord is paid a year's rent, purſuant to 8 Ann. c. 17. Palgrave v. Nendbam, M. 


6G. Str. 212. | 
(A. 3.) Contrary to his Undertaking. 


If plaintiff declares upon a ſpecial contract, he muſt prove the contract as laid; 
therefore if plaintiff declares, that in conſideration of his undertaking to pay defen- 
dant what he ſhould deſerve, defendant undertook to repair his houſe, which he 
has done ſo ill that the rain beat in, &c. and he proves that it was an inſurance 
office that employed defendant to repair for a ſum certain, it does not ſupport it, 
and he ſhall be nonſuited. Witberington v. Buckland, T. 9 G. 2. B. R. H. zog. 


(A. 6.) For a malicious Misfeaſance. 


For falſely and maliciouſly ſuing out commiſſion oſ bankrupt againſt plaintiff, 
which is ſuperſeded, cafe lies notwithſtanding the remedy given by fat. Chapman 
v. Pickerſgill, M. 3 G. 3. 2 Will. 145. 


ACTIO N upon the Caſe for Negligence. 
() Then it lies, 


e (A. 4.) For a Neglect to do that which he has undertaken. 


Ship - maſter who undertakes to carry goods ſafe, muſt deliver them ſo, unleſs 

damaged by act of God or King's enemies; plaintiff need only prove their 

d order when delivered on board, and their being damaged when delivered out. 

Evidence ſhall not be allowed to ſhew defendant was careful. Thus, if a pun- 

cheon of rum is ſtaved in letting down, or there is a leak, whereby goods are da- 
maged. Goff v. Clinkard, H. 23 G. 2. Dale v. Hall, M. 24 G. 2. 1 Will. 281. 


(A. 5.) . For a Neglect in taking Care of his Dog, Horſe, Cattle, Sc. 


If a dog has once bit a man, and the owner, having notice, keeps him and lets 
him go about or lie at his door, action lies againſt him by a perſon bit, tho' it 
happened by his treading on the dog's toes. Smith v. Pelab, H. 20 G. 2. 
Ser. 1:64. | | | | | | 


(B. 3) When an Innkeeper ſhall detain a Horſe for his eating. 


If the horſe is once out, he cannot detain him for what was due before, on 
his coming in again. Jones v. Pearle, T. 9 G. Str. 556, _ Rs 
Innkeeper cannot ſell the gueſt's horſe, for keeping, except in Londan. 1hid. 


(c) Action 


ACTION upon the Caſe for Negligence. 


(0) Action againſt a common Carrier. 
| "+0. 1.0 When it lies. 


HE maſter of a hoy ſhall not be chargeable for goods loſt or damaged by 
tempeſt. Semb. Amies v. Stevens, M. 5 C. Str. 128. 
Carrier is anſwerable for money in a box, though not delivered to him as ſuch ; 


unleſs he aſks, and the other denies, or unleſs he accepts conditionally, if there 
be no money. Titchburne v. White, H. 5 G. Str. 145. | 

If a man ſends his ſervant with his goods, who locks them up in the lighter, 
the lighterman is not liable, for the goods were not in his poſſeſſion, E. J. 
Co. v. Pullen, H. 12 G. Str. 690. | 


(C. 3.) Plea. 
He may (plead nan afſump/it. Robinſon v. Green, M. 10 C. Str. 574. 


— 


5 A C T I ON upon the Caſe for a Nuſance. 
(A) Then it lies. 


. F a a "LOT ſpout to his own houſe, from whence the rain falls into the 
yard of another and hurts the foundation of his buildings. Reynolds v. Clark, 


. 10 G. Mi. 212, 


(E) The Pzoceeding in an Action upon the Caſe foꝛ a 
| 85 Nulante. 1 | 


(KR. 3.) The Declaration. 


F the declaration ſays, that defendant maliciouſly continued and cauſed to run 

a water-courſe near plaintiff's foundation, and did not repair the pipes, where- 

by he was damaged, it is well; tho' it does not ſay that the pipes were his, or 
| that he laid them there, or was obliged to repair; and tho' plaintiff does not ſet 
out a title, but only fays he was lawfully poſſeſſed, Hoare v. Dickinſon; P. 


3 G. 2. Ld. Raym, 1568. 
E. 2.) The Plea, &c. 


Plea that defendant did remove the nuſance is ill. Meſtlen v. Eales, M. 9 6. 
Furt. 333. % 


wt. td 3 _— WWW FEE „ "Ou * "IE * * id 
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ACTION upon the Caſe upon Trover. 


(B) By whom. | 


D the finder of a jewel. Armory v. Delamirie, H. 8 G. Str. 50 5. | 
If a man obtains a bank-note of which another was robbed) for a fair con- 
ſideration, and a clerk of the Bank detains it, he may bring trover. Miller v. 
Race, H. 31 G. 2. 1 B. M. 452. . 
1 


(D) Agaluſt 


. 
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ACTION upon the Caſe upon Trover: 2t 


(D) Againſt whom. 
7 ROVER lies againſt the plaintiff who takes the goods of a bankrupt in exe- 
cution, without joining the officer. Ruſh v. Baker, M. 8 G. 2. Str. 996. 

If a man delivers jewels ſealed up to a goldſmith for ſafe cuſtody, who takes 
them out and carries them as his own to 4. who keeps a ſhop in 8 where 
they deal in jewels, and pawns them ; rover lies againſt A. Hartop v. Hoare, P. 
16 G. 2. Str. 1187. 1 Wilſ. 8. 3 Athyns 44. 

Againſt a ſervant who diſpoſes of goods the property of another, to his maſter's 
uſe, whether he has authority from his maſter or not. T. 25 & 26 G. 2. 
1 Wilſ. 328. | | | 

It lies againſt the maſter for goods delivered to the ſervant ta be aſſayed, Mead 


v. Hamond, H. 8 G. Str. 505. 
For jewels taken out of the ſocket by the ſervant, Armory v. Delamirie, H. 


8 G. Str. 505. 


Er 2% 4. "4 — 


r 
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(E) Converſion, what. 


IF a bankrupt leaves plate with his wife, who ſends it by her ſervant with the 

defendant to a banker's, at whoſe door defendant takes it, and goes into the 
ſhop and pawns it in his own name, and gives his note to repay, and immediately 
carries the money to bankrupt's wife; it is converſion in defendant, and the aſſi- 
gnees ſhall recover. Parker v. Godin, M. 2 G. 2. Str. 813. 

But if a bankrupt's wife brings money to defendant, who buys dia bonds 
therewith, and afterwards the aſſignee ſeizes part of them, and accepts them as 
part of the bankrupt's eſtate, he cannot bring trover for the money paid for the 
others; for he cannot avow the act of purchaſing as to part, and diſavow it for the 
reſt. Wilſon v. Poulter, H. 3 G. 2. Str. 859, | 

Goods taken in inteſtate's life, and kept till his death, but not uſed till after 
it, is trover and converſion in inteſtate's life. Craſier v. Ogleby, T. 3 C. Str. 60. 

If part of the liquor is drawn, out of a veſſel, and it is filled up with water, it 

is a converſion of all the liquor. Richardſon v. Atkinſon, M. 10 G, Ser. 576. 
If a man removes goods which he has a right to remove, and does not replace 
them, and they are loſt; it is no converſion, Buſhel v. Miller, M. 5 G. Str. 128. 


(F) When Trover does not lie. 


1 5 7 RO VER will not lie for goods ſeized and put in the King's warehouſe. 
5 Etriche v. An officer, in SC. M. 1720. Bunb. 67. 


70 ERA 


(8) The Pꝛoceeding in Trover. 
NOR a piece ＋ tepee, without ſaying how many yards, Radl v. Rudge, H. „ (. 3.) 


4 13G. Str. 738 | But certainty 
- "A, 3 73 1 0 1 | f to a common 
1 For una parcella ſegreſtium, involucrorum et funium, ( Anglice, pacrkcloths, norappers intent is 
and cords,) held well on error. Bottomley v. Harriſon, T. 2 G. a2. Str, $09. Ld, ſuficient. 
Raym. 1529. ; SOL A | TY | 
For go peciis materiæ quadratæ, ( Anglice, pieces of ſquare timber woog,) held well, 

For a parcel of diamonds, without ſaying how many. White v. Graham, H. 2 


G. 2. Str. 827. Ld. Raym. 1539. Affirmed in B. R. and in Parliament. 
(G. 6.) The Plea. . 


| Defendant cannot juſtify detaining goods till money laid out on them is paid; 
but it may be deducted in the damages. Stone v. Lingwood, M. 12 G. Str. 651. 


I defendant pleads non afſump/it, and there is verdict for plaintiff. jud 
| ſhall be arreſted. Barnes 439. * bh TP 7 POT. 
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ACTION UPON STATUTE. 


(b) Chen it does not lie in the Courts of Weſtminſter-Hall. 


N a qui tam, for exerciſing trade without apprenticeſhip, laid at Cambridge, B. 
R. ſtaid proceedings. Smith v. Potter, H. 7 G. Str. 415. 


(E) Action upon Statute, by Qui tam, &c. 
EE E. 1.) How it ſhall be broghut. 


N motion, proceedings ſhall be ſtaid till the plaintiff gives notice of his place 
| of abode; if he is out of the realm, proceedings ſhall be ſtaid till his return, 
or till ſecurity given for the coſts. Vat v. Green, P. 12G. Str. 697. 

An affidavit of the cauſe of action accruing within a year need not be filed, in 


an action on ſtatute of uſury, 12 Ann. ft. 2. c. 16. French v. Coxon, M. 11 C. 2. 19 
Str. 1081. | 2 

The declaration may be gui tam, tho' the bill of Middleſeæ is not ſo. Weavers . 
Company v. Forreſt, T. 18 G. 2. Str. 1232. = 


But if proceſs is qui tam, and declaration not, it is irregular, for it alters the 
nature of demand. Barnes 494. | 

Plaintiff's attorney may be ordered to give defendant an account of plaintiff's 
place of abode, even after trial and point reſerved. Barnes 126. 

An informer may bring action in his own name, without gui tam, for a for- 
feiture whereof a moiety goes to turnpike. Barnes 471. 


(E. 2.) When an Action lies by Qui tam, Ic. 


On affidavit of defendant's poverty, the court will give leave to the proſecutor I 
qui tam to compound with the defendant, tho' in execution Bradſhaw v. Mottram, 
P. 5G. Str. 167. | | 

It is in the diſcretion of the court whether they will give leave to compound ; 
and they refuſed it in an action for ſelling gold rings of leſs fineneſs than far. 18 
Eliz. c. 15. directs. Howell v. Morris, M. 18 G. 2. Will. 79. 

If qui tam is brought by party injured, the court cannot give leave to compound. 
Barnes 462. 

After verdict, leave to compound is never given. Bid. 


() How a Statute ſhall be recited. 


| A Miſtake in the commencement of the Parliament is cured by concluding 


contra formam flatuti in eo caſu edit et provis. Mendbam v. Palgrave, M. 
6 G. Fort. 372. Str. 212. 


Plea of an act of inſolvency of 2 G. whereas the Parliament began 1ſt George, = 

held naught. Thbot/ham v. Cook, M. 5 & 6G. 2. Fort. 372. | 4 
Plea of an act of 8 C9 V. bad; it muſt be of the 8th year, in which the 

ſeſſion began. Nutt v. Stedman, H. 8 G. 2, Fort. 372. | 
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ADMINISTRATION. 


(B) Executoz, 
(B. 4.) When an Executor may refuſe. 


IF there are two executors and one renounces, yet he may ſtill come in whenever 
he pleaſes, and demand probate; but if both renounce, and adminiſtration is 


granted, it is otherwiſe. Robinſon v. Pett, P. 1734. 3 P. V. 249. Rex v. 
Simpſon, H. 4 G. 3. 3 B. M. 1463. 


(B. 5.) When his Debt ſhall be releaſed. 


If a man deviſes all his real and perſonal eſtate not before deviſed to his two ex- 
ecutors as tenants in common, and one of them is indebted by bond to teſtator ; 
this debt r the ſtrongeſt parol evidence to the contrary) is not re- 
leaſed, and he ſhall account with the other executor and reſiduary legatee for the 
money. Brawn v. Selwin, M. 8 G. 2. C. T. T. 240. 


(B. 6.) The Duty of an Executor. 


If no bona notabilia, and probate granted by the archbiſhop; this is only a void- (B. 6.) 
able probate, and muſt be avoided before probate can be granted by the biſhop. — 2 
will. 


Rex v. Leggan, H. 4 G. Str. 73. 
The Spiritual Court cannot refuſe to grant probate pending a commiſſion of ap- By whom the | 


praiſement ; if they do, a peremptory mandamus ſhall iſſue. Rex v. Betteſworth, 1 225 
- 5 x Rf 4. : 


The Spiritual Court cannot falſify an inventory at the ſuit of a creditor; and if (8B. 7.) 
they do, prohibition ſhall go after ſentence. Carchfide v. Ovington, T. 6 G. 3. Exbibitan 


3B. M. 1922. 
(B 9.) What Things he may do before Probate. 


If an executor before probate files a bill, his ſubſequent proving the will makes 


the bill good. Hempbreys v. Humphreys, H. 1734. 3 P. V. 349.  & Muſt it 


not be before anſwer ? 


(B. 10.) What Intereſt an Executor or Adminiſtrator has in the 
Goods of the Deceaſed. 


B. R. may make a rule by conſent that probate ſhall be granted to two execu- 
tors, A. and B. but that A. ſhall not intermeddle, and that B. ſhall indemnify 


him. Rex v. Simpſon, H. 4 G. 3. 3 B. M. 1463. 


(B. 12.) If there are ſeveral Executors or Adminiſtrators their 
Intereſt is intire. 


| But one of three executors gave warrant of attorney to confeſs a judgment 


againſt himſelf and co-executors z' judgment entred againſt all the executors de 
bonts teſtatoris, for the debt, was held ill, and ſet afide on motion, for executors 


may plead different pleas. Elwell v. Quaſh, M. 3 G. Str. 20. | 


X 


One adminiſtrator cannot releaſe a debt, or convey an intereſt, ſo as to bind 
another, tho' one executor can. Hudſon v. Hudſon, M. 1737. 1 Athyns 460. 


IF 


. 
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If two tenants in common put out money as joint executors, it ſhall not ſur- Mi 
vive, but go to their reſpective repreſentatives. Partridge v. Pawlet, H. 1737, 
1 Atthns Py. |. © 4 Nr „ 1 

The power of executors is not determined by the death of one, but ſurvives to | 
the other; therefore if a legacy is left to A. payable as two executors think fit, 7 
(and if A. dies without iſſue to revert) and one executor dies, the ſurvivor may : 
direct the whole to be paid to 4. Flanders v. Clarke, P. 1747. 3 Athyns 509. 


1 Veſey q. 

If there is judgment againſt A. partner, and one of the executors of B. for a 
partnerſhip debt, A. may give a mortgage of ſeparate eſtate of B. the teſtator, as 
a further ſecurity, and equity will order ſatisfaction out of the mortgage, with- 


out ſending them to law. Tacomb v. Harwood, P. 1751. 2 Veſey 265. 


(B. 13.) What Actions an Executor or Adminiſtrator ſhall have. k 


Shall have action on the caſe againſt an officer for removing goods taken in exe- 
cution before the inteſtate, (the landlord) was paid a year's rent. Palgrave v. 


Windbam, M. 6 G. Str. 212. 
Executor of . of a bail- bond ſhall have action; it is an intereſt veſted. 
Net v. Stephens, 3 G. 2. Fort. 307. 
(B. 14.) What Actions will lie againſt them. 


An executor may be ſued in the debet et detinet as aſſignee of a term, for rent 
incurred in his own time, and will be chargeable de bonis proprizs. Tyddall v. 


Dunlapp, H. 16 C. 2. Will. 4. 
: (B. 15.) What not. 


If a man does work in expectation of a legacy, he cannot ſue the executor. 
Oſborn v. Guy's Hoſpital, M. 13 G. Str. 728, = | 


© The Manner of the Admintftration. 
(.) By Payment of Debts. 8 


— HE Court will not allow an executor or truſtee any thing for his time and MX 
| trouble, 2 if there is a legacy given him, even tho' it appears he We 
de binfon v. Pett, P. 1734. 3 P. V. 249. .: 


erved more. 
If inteſtate dies indebted for rent, and the adminiſtrator becomes alſo indebted 
for rent of the ſame premiſes in his own right, and pays a ſum in diſcharge of 
art of inteſtate's debt, and then another ſum without ſaying on what account, it 
ſhall be preſumed it was ſtill in diſcharge of inteſtate's debt, and not of his own. 
Bowes v. Lucas, M. 11 G. 2. Andr. 55. e 
Teſtator dies indebted to plaintiff for coals, his wife (executrix) receives more 
coals on her own account; marries defendant, who alſo receives more coals on 
his own account, and makes ſeveral payments on account generally, which were 
ſufficient to diſcharge the debts from teſtator, and from the wife whilſt ſole, and 
plaintiff ſues defendant only. Plaintiff having no directions from defendant, may 
apply the payments as he pleaſes, tho' defendant had the firſt right. Goddard v. 


Cox, T. 16 G. 2. Str. 1194. * 


(C.2) Creditors by judgment at law, by decree in equity ſhall be paid equally by an 

7 dogg executor, without preference. Peploe v Swinburne, 2 8 . 719 5 Barb. 48, | 

I A. and B. are partners, and A. gives bond to truſtee to pay his wife 1009 /. 

at his death, and dies and B. adminiſters; this bond has preference as to A.'s ſepa- 

tate eſtate, but as to partnerſhip. eſtate, ſhall come after all partnerſhip creditors. 
e am anon arti hat... 

Ihe executor of an executor who intermeddles with goods, but dies, before 
probate or election made to retain, may retain to ſatisfy his debt. Semb. Bid. 

8 "Ks 3 Iudgment 


4 OY b 
Y * * N 
o 1 # 
1 
2 . 
” 4 * A 
19 
** 


ox 
* 
LY 


ADMINISTRATION. 

Judgment againſt an inteſtate, entered in his life-time, muſt be preferred. Robin- 
ſon v. Tonge, M. 1735. 3 P. V. 398. 8 

The ſtatute of frauds which enacts that judgments ſhall bind land but from the 
ſigning, concerns only purchaſers and not creditors, therefore judgments on war- 
rants of attorney entered after inteſtate's death, are good judgments from the firſt 
day of term when inteltate was alive. Nobinſon v. Tonge, M. 1735. 3 P. V. 398. 

If two ſiſters intitled to ſeveral ſums of money; and to an account of their fa- 
ther's perſonal eſtate, agree to let thoſe ſums remain with their brother on his 
giving them a bond for 1000 J. they ſhall be creditors for a valuable conſideration, 
tho' the money did not amount to ſo much. Blount v. Doughty, P. 1747. 
3 Athyns 481. ihe 810 | | 1 5 

If A. in his life-time has covenanted with B. and C. to leave by his will (or 
that his executors, Sc. ſhall pay) 700 J. to them, in truſt, to pay the intereſt to 
his wife for life, then to be divided among their children, and for default, as he 
ſhall appoint ; and binds himſelf, his heirs, &c. in a penalty for performance, and 


dies without iſſue and inteſtate ; B. adminiſters, he may retain aſſets againſt a 


bond creditor. Plumer v. Marchant, P. 3G. 3. 3 B. M. 1380. 
(C. 3.) By Payment of Legacies, 


Payment of legacy into the hands of an infant, is good, Bilſon v. Saunderi, 
M. 1727. Bunb. 40. . 


(O. 5.) By Aſſent to a Legacy. 
Deviſe of a term for years to the executor for life; he takes as executor and 
not as legatee. 


Unleſs a ſpecial aſſent thereto, as to a legacy; as paying a ſum charged thereon. 
Young v. Holmes, M. 4 G. Str. 70. | 5 | 


F) Adminiſtration by an Adminiſtratoꝛ durante minore ætate. 
A DMINISTRATION granted during the minority of four children 


does not determine on the marriage of one of them to a huſband of full age. 
Per King C. and Raymond C. J. Jenes v. Earl Straſford, M. 1730. 3 P. V. 79. 

Adminiſtration granted during the minority of infant executrix under ſeven- 
teen, does not determine on her marrying an huſband of age. Per King. C. and 
Raymond C. J. denying Prince's taſe, 5 Co. 29. to be law, as not mentioned by 
other reporters of the ſame caſe. Hid. 

Nor on the death of one of the infants. Per King C. and Raymond C. J. con- 
trary to Brudenel's caſe. 5 Co. Did. LEES 


(HY) Diſtribution of Inteſtates Eſtates. 


F inteſtate has ſeveral brothers and ſiſters, ſome of the whole and others of the 
half blood, who all die in his life-time, all leaving ſeveral children, the diſ- 


tribution ſhall be per capita, for they take as next of kin to inteſtate. If one of 


inteſtate's brothers or ſiſters ſurvives him, the children of the reſt, muſt take onl; 
by repreſentation, i. e. per flirpes ; and there is no diſtinction between the whole 


and the half blood. Tanſon v. Bury, H. 1723. Clarkſon'v. Spateman, M. 1688. 


Wall v. Theedbam, T. 1-11. Bunb. 157, Davers v. Dewes, T. 1730. 3 P. V. 40. 
If inteſtate dies without iſſue, leaving wife, brothers, ſiſters and mother, the 
wife takes a moiety, and'the mother has a ſhare of the other moiety. in common 


with the brothers and fiſters. Keikway v. Keikway, T. 12 G. Str. 710. 


Borough engliſb lands ſhall be brought into hotchpot, on the ſtatute of diſtri- 


butions. Per Jekyll M. R. Pratt v. Pratt, P. 5 G. 2. Str. 935. | 


But this decree was reverſed. by Talbot C. who determined that the youngeſt 


ſon ſhould have his full diſtributive ſhare of his father's perſonal eſtate, notwith- 
ſtanding the deſcent of lands in borough engliſh to him; and'fo again. in Lutwyche 
V. Lutwyche, P. 8 G. 2. C. T. 7. 276. 8 | | N WS. | Ys , | | 


3 A poſthumede 
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(B. 7.) How 


ADMINISTRATION. 


A poſthumous brother of the half blood ſhall take under the ſtatute a ſhare 
of his inteſtate brother's perſonal eſtate. Burnet v. Man, M. 1748. 1 Vezey 156. 
The: hter of fiſter, and the daughter of aunt of inteſtate, are in _ 


degrod, and the diſtribution ſhall be equal. Thomas v. Ketteriche, M. 1749. 


D tow the perſon of the creditor, not of the debtor ; rs if an 


Ex an reſi and dying here, and adminiſtration taken out here, has debts 
— wot in — or abroad, they ſhall be diſtributed according to the law 


of 3 — v. Wathins, M. 1750. 2 Vezey 35. 


(I.) Devaſtavit. 
(I 2.) What not. 


F there are arrears ' of rent on a leaſe of leaſehold premiſſes, and tenant be- 
comes inſolvent, and the adminiſtrator releaſes the arrears, and gives him 
a ſum of money to quit poſſeſſion; if it appears for the benefit of the eſtate, he 
ſhall be allowed both. Blue v. Marſhal, M. 1735. 3 P. J. 381. 

Three adminiſtrators appoint a receiver, each adminiſtrator liable OF for what 


he woes: ped receives. Barnes 140. 
0. 3 .) Remedy upon a Devaſtavit. 


If a devaſtavit is returned againſt a feme covert executrix, and her huſband, that 
ſufficient goods have come to their hands, which they have waſted and con- 
verted to their own uſe, it is good; the converſion is not neceſſary, and may be 


rejected; and judgment ſhall be de bonis propriis of both. Bellew v. Scatt, T. 76. 


Str. 440. 
Executor de ſon tort of executor de ſon fort, is not liable for a devaftavit com- 


mitted by the firſt, either at common law, or by fat. 30 C. 2. c. 7, Hammond V. 
Gatliſſe, T. 11 12 6. 2. Anur. 252. 
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(B) Since the Statute 31 E. g. c. x1. 
(B. 6.) To whom it ſhall be granted. 


F by articles before marriage, the wife . power to make a will, and to 

diſpoſe of her leaſehold eſtate; and ſhe makes 5 will, and A. executor, who 
proves it; yet the huſband ſhall have adminiſtration, tho“ the will controul the 
adminiſtration as to the leaſehold eſtate, and a peremptory mandamus ſhall go. 
Rex v. Bettefworth, H. 4. G. 2. Str. 891. 


Spiritual court is . obliged to N adminiſtration. durante minore ætate of 


an executor, to his father. Smith's caſe, H. 4 G. 2: Str. 89 2. 

IN 40 a 0 legatee, with the will annexed. Rex. v. Bettefworth, M. 
7 C. 2. Str. 956: 

If huſband has departed from all intereſt in the wife's fortune, he hall, not 
have adminiſtration. Rex v. Betteſworth, T. 12 C. 2. Str. 1111. 

Unleſs the huſband has done ſome act to exclude himſelf, he ſhall have adm 
niſtration, 'tho' the wife had a deparate eſtate, and had made a will. Rex v. Bert 
worth, N. 13 G. 2. Str. 1118. 


Tf the widow renounces adminiſtration, the is not obliged to make oath that 


none of inteſtate's effets are come to her hands, or to exhibit inventory, an 
'notwithſtinding ſhe refuſes it, and the creditors enter a caveat, adminiſtration 
granted to the ſon. Ld. Suffal's caſe, M. 7 G. 2. B. R. H. 9. 


| V C. 7 7. 127. 


AM 


ener 27 
(B. 7.) How it ſhall be granted. 


«Yo may be granted pendente lite about a will, (notwithſtanding bse I 53. 
which was never adjudged) and ſuch adminiſtrator may bring actions. Judgment 
in C. B. affirmed in B. R. Mooilaſton v. Walker, M. 5 G. 2. Str. 917. 

4 The ſpiritual court may take a bond for due adminiſtration, even where it i is 


cum tyftamento annexo. Polkes v. Docminique, T. 13 G. 2. Ser. 1137. 


(B. 8.) When it may be repealed. 


If inteſtate leaves a wife, and his fiſter obtain adminiſtration on the common 
oath, that he left none, &c. it may be revoked. Harriſon v. Weldon, T. 5 G. 2. 


Str. 911. | 


2 | (C.) Executoꝛ de 4 tort. 
4 3 ex (C. z.) How he ſhall be charged. 


Court of equity will not decree againſt an executor de ſon fort, without ſetting 
up an adminiſtrator. Eddowes v Deane, in Sc. H. 1718. Bunb. 36. 

If action is brought againſt AH. as executor, who pleads a retainer, and no aſſets 
ultra; and plaintiff replies, executor de ſon fort; A. rejoins, adminiſtration granted 
puis darrein continuance ; both pleas are conſiſtent, and good, J. angbun v. 


Browne, H. 12 G. 2. Andr. 32 
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A D TRA FEN 
D) Perquiſites of the Admiralty. 
Y 13 G. 2. c. 4. J. 2. The tenth e is vun m 


F 


ind. of . 


(E) Juriſdiction of the Admiralty. 
N caſes which would be manſlaughter at land, the jury is always directed to 


Dogs. F Nen 288. / IN 
| — | | | the flat. 28 
(E. 9.) For prize Goods. | K. 


iſter ſhips, 1 * | 


By 13 G. 2. c. 4. , 17. Flota ſhips, galleons, and 
in the e Court of 


Buenos Ayres or Honduras, ſhall be tried and condemned oo 
Admiralty. 


7 E. 49.) For a contract ſuper altum mare. 


The maſter of a ſhip may hypothecate het during the voyage; but not before it 
begins. Leſter v. Baxter, P. 12 G. Str. 69 5. 

If che maſter of a ſhip ſues for wages laying the contract 4500 F & re- 
Aurum marius, infra juriſdictionem curize * Amiralitatts, it is well. Barber v. Wharton, 
A. 13 G. Ld. Raym. 1452. 

Abe maſter, for expences, &c. abroad, may hypothecate the tip, and ulfo make 
the owners liable, Pane v. pegs, P. 1350. 1 Vezty 443. | 


If repalte are done to a this in England by order of this müden hire 1540 . 11.) * 
lien on r Hips or che money k it is mnt e p ry NN e 1 Vezey What not, 


. N. OR 99 70 10131 
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28 A DIM + R AN n . 
/ (E. 15.) Juriſdiction for Mariners. w ages. 


The Admiralty law for wages (as that freight is the mother of wages, and 
that none are paid whilſt loading and unloading) may be ſuperſeded by ſpecial agree- 


ment. Campion v. Nicholas, M. 7 G. Str. 305. 
A carpenter may ſue for wages. Wheeler v. Thompſon, T. 12 G. Str. 707, 


If the mariners have executed a deed to forfeit their wages in certain circum- | 


ſtances, the Admiralty may try whether the deed was fraudulent or not. Buck v. 


Atwood, P. 13 G. Str. 7061. | | 
The maſter of a ſhip cannot ſue in the Admiralty court for wages, but the 


boatſwain may. Ragg v. King, H. 3 G. 2. Str. 858. 14 
If the mate becomes maſter during the voyage, he may ſue in the Admiralty for 
the wages whilſt mate, but not whilſt maſter. Read v. Chapman, T. 5 & 6 G. 2. 


Str. 937. | 
Mariners cannot ſue for wages on a contract under ſeal. Day v. Searle, P. 7G. 


2. Str. 968. 
Tho' a pilot is a mariner, yet if he ſues for wages for piloting a ſhip from Sea- 
reach to Deptford, both within the body of the county, prohibition ſhall go, 


Roſs v. Walker, T. 5 G. 3. 2 Will. 264. | 


(F. x.) When the Admiralty has no Juriſdiction, | 


F a man be libelled for piloting a ſhip contrary to fat. 3 G. which enacts that 
none ſhall pilot a ſhip from Dover, &c. up the Thames, before he ſhall be exa- 
mined, approved and admitted, into the Society of Trinity-bouſe, under a penalty of 
10 J. and to be ſued in the court of Admiralty of the Cinque Ports, if the offender 
be found within their juriſdiction ; and it appears that he had been admitted, and 


afterwards removed and expelled, he is not within the words nor meaning, and pro- 


hibition ſhall go. Pierce v. Hopper, H. 6G. Str, 249. N. B. This is altered by 
flat. 7 G. c. 21. /. 14. | 


(F. 2.) Prohibition, when it Foes. 


In a ſuit by one part- owner, againſt another who will go to ſea in the ſhip, to 
oblige him to give ſecurity ; prohibition ſhall not go, till ſecurity offered and re- 
fuſed, Dimmock v. Chandler, H. 4 G. 2. Str. 890. 

If the ſuit be to /e//, or give ſecurity ; prohibition goes as to the ſale, but not as 
to the ſecurity. Ouſton v. Hebden, T. 18 G. 2. Will. 101. | 


kt. 6.) A prohibition ſhall go to a ſuit for ſeamen's wages if the ſhip is ſeized and con- 
Or after an qemned, not if the claimant ſubmits, compounds, and pays a fine. Minnett v. 


ht Robinſon, M .722. Bunb. 121. 


perty is alter- 


1 - e what Time a Prohibition ſhall go, and when not.. 


Poel v. Robinſon, T. 1716, in Sc. Bunb. g. | 
Refuſed ; tho' an affidavit that the contract was at land, and tho' often granted 


formerly ; the Admiralty having altered the form of their warrants, by order of 
court of Exchequer, Q How? Roberts v. Cadd, H. 1727. Bunk, 247. 


(G) Appeal, 855 


HE court of Admiralty, as well as the court of Chivalry, proceeds according 
to the rules of civil law, except in cafes omitted. And no appeal lies from 

them, except from a definitive ſentence, or from a final interlocutory decree, 
having the force of a definitive ſentence, or what they call gravamen irreparable. 


Blunt's caſe, T. 1737. 1 Athyns 295. 


It may be granted upon a warrant to feize a ſhip before the libel is exhibited. 


AD 
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A D G O DO DAM N U M. 
3 ee Then it lies. 


T is ſufficient if it is exeruted it a fair and open manner, but hb notice is re- 


quiſite. Ex parte Vennor, H. 1754; 3 Atkyns 766. 
It is not neveffary that the whole of the new ge go thro" the ground of the 


e. ſuing out the writ. Bid. 5 
Where the new road is all in the ſame pariſh with the old, the pariſh (when it 


is once made) ſhould keep it in repair; if in another pariſh, the perſon who ſues 


out the writ. Bid. 
In caſes of ad quod damnum, Chancery cannot inquire into the inconveniency, 


only whether there has been any thing improper in executing the writ, or in the 


appeal. 4619. 
And in ſuch caſes, Chancery Judges according to the rules of law. Ibid. 


N DD VV O W 8 O N. 


(C. 1.) How it ſhall be granted. mg 2 


T will not paſs by the . lands, but it will by bereditaments, Savil v. Savil. 

. 10 G. 2. Fort, 351. Weſifaling v. Mgifaling, H. 1746. 3 Athyns 460. 

If a man ſeized in fee deviſes his lands, tenements, Gc. in A to truſtees, to 
apply the rents to certain charitable uſes, and dies, and the church of A. be- 
comes void, of which he had the advowſon, the heir at law ſhall preſent. Kenſey 
v. Langham, M. 9 G. 2. C. T. T. 143. 
Advowſon in groſs with one acre of land, may paſs by common recovery on a 
w . entry | ſur diſſetzin in le pot Ted v. ud of nate + 33 G. 2. 
2 Will. 116. 


(o) Appꝛopitation of an Advowſon. | 
(D 2.) Of what Effect it ſhall be. 


HE appropriation may give the right of patronage ;- as if a religious houſe 
woas feized in fee of a rectory and church, and held them as parſons without 


preſentation or admiſſion, and on diflolution it comes to the crown, who grants 
to a company who enjoy it without preſentation; on union after the fite of Lon- 
don, this being united, the company ſhall have its turn in EP: Biſhop of 

London v. Mercer's Company, H. 5 G. 2. Str. 925. 


(F) Union. 
. - ba whom it ſhall be. 


N fat. 10 C. for unitin in Felund, it was reſolved they could not 
be anited during vacancy. Rex v. Archbiſhop of Armagh, P. 8 G. 
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A G R E E M E N T. 
(B) How it ſhall he made. | 
(B. 4.) When there ſhall be a Writing of it. 


* 


JP XECUTORY contracts for goods (as a chariot) to be made, are not 


within 29 C. 2. c. 3. Towers v. Oſborne, H. 8 G. Str. 506. 


4 : , \ . 


(B) Who is not an Alien, 
(B. 1.) Any born within the Ligeance of the King. 


” Es 


* 


4 | 


Y flat. 13 G. 3. c. 21. perſons born out of the ligeance, whoſe fathers, by 
fat. 4 G. 2. (explaining flat. 7 Ann.) are intitled to the rights of natural 
ſubjects, ſhall alſo be natural ſubjects. | 


(B. 2.) A perſon naturalized. 

By 13 G. 2. c. 7. Foreigners reſiding ſeven years in American colonies, (not 
abſent two months at one time) on taking the oaths, or if Quakers, the affirma- 
tion, are naturalized. All but Quakers and Jews, muſt take the facrament three 
months before, in ſome Prote and reformed congregation in Great Britain or 
the American colonies. By J. 3. Jews taking the oaths may omit the Chriſtian 
expreſſions, and yet be naturalized by this act. i e | | | 
By. tat. 20 G. 2. c. 44. this is extended to the Moravian Brethren, and all 
foreign Proteſtants ſcrupulous of taking an oath. | 

By fat. 22 G. 2. c. 45. foreign Proteſtants ſerving three years in Engliſb whale- 
fiſhery, are naturalized. If they go abroad for more than twelye months at one 
time, they forfeit it. 

By flat. 2 G. 3. c. 25. foreign Proteſtants ſerving in Royal American Regiment. 
or as engineers in America for two years, naturalized. | 
And by flat. 13 G. 3. c. 25. perſons naturalized under 13 G. 2. and 2G. z. are 
declared capable of taking office civil or military, or lands, except in Great 
Britain and Ireland. 1 8 | 
By Fat. 14 G. 3. c. 84. perſons naturalized ſhall not have Britiſh privi- 
leges of trade in foreign countries, unleſs they ſhall have reſided ſeven years in 
Britiſh dominions, without being above two months abſent at a time. 


(Cc) What Things an Alten may do; what not. 
(C. 1,) When he may inherit; when not. 


I Y fot. 25 G. 2. c. 39. a natural born ſubject who derives his pedigree thro' 
an alien anceſtor, . ſhall not inherit by virtue of 11 C 12 W. z. c. 6. unleſs he 
was in being and capable of taking at the death of the laſt ſeized, to whom he 
claims as heir. Te ON . 4 

If the deſcent is caſt on a daughter, and a ſon is born afterwards; ſhe ſhall be 
diveſted in his favour; and if more daughters are born after, they ſhall take in 


coparcenary with her on whom the deſcent was caſt. 


. 5 (C. 5.) When 
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. When he may ſue; when not. 


Foreigner muſt give ſecutity for coſts before he can proceed in a ſuit. 
A Scotſman conſidered as a foreigner. | 
A depoſit of the money for which ſecurity would be given, not permitted i in 
lieu of it. Ker v. Dutcheſs of Munſter, in Scac. Hil. 1718, Bunb. 
So, a perſon protected by an ambaſſador, if he ſues here originally; but not if 
he ſues for an injunction to ſtay proceedings at law. Fenwick v. Forteſcue, in 


Scac. M. 1729. Bunb. 272. 
But in B. R. it is held that a foreigner is not obliged to give ſecurity for coſts. 


Real v. Macky, P. 17 G. 2. Str. 1206. 
Nor a Scotchman reſident in Scotland. Maxwell v. Mayer, T. 33 & 34 G. 2. 


2 B. M. 1026. 


1 An alien's property in the funds is under the abel of the court of Chancery, 
tho he is in a foreign country. Anon. M. 1737. 1 Athyns 19. 


A captain of an enemy's ſhip may ſue upon a ranſom- bill. Ricord v. Bettenham, 
M. 6 G. 3. 3 B. M. 1734. 


(. 7.) What other Privileges an Alien ſhall have; what not. 


H O' aliens are ſubject to the laws, and in enormous offences, (as murder; 

Ge.) are liable in the ordinary courſe of juſtice, yet it may be too harſh to 

uniſh them on a /ocal ſtatute. Thus a French priſoner, indicted of privately 
ſtealing from the ſhop, was acquitted of that, by direction of the 888 and Ow 


| guilty of the larceny only. Moliere s aſe, 17 58. Foſter 188. 


A E r FRE 
(a) Allegtance, when due. 


under My King's protection, oweth a temporary local allegiance, and if he 
committeth an offence amounting to treaſon in a natural-born ſubject, he may: be 
dealt with as a traitor. ' Fofter 185. 
So, if alien having family and "fects here under protection, goes to his on 
country in time of war, and adheres to the King's enemies for purpoſes of boftulity. 


Bid. 
Allegiance due from natural- born ſubjects is perpetual and unalienable ; and a 


commiſſion from a foreign prince is no excuſe, tho' the priſoner had reſided in 
his is ger from his My: Townley's caſe, Foſter 7. M Donald's caſe, Fof. 59. 
Foſ. 183. 1 4. 

Allegiance is due to every King in full and peaceable pollefhon. F. 184 
188. 397. 400. 


A alien (whether his ſovereign is in amity or enmity with us) living here | 


Not to any other out of poſſeſſion (whatever his rght or en mp be) 


when the throne is ſo full. Bid. 
(B) Dath of Allegiance, Se. 


(B.) By ſtatute Law. 


Y fat. 6 G. 3. c. 53. The oath of abjuration was cared on | the death of the 
old Pretender, and now ron, That not any of the deſcendants of the 2 2 
*« who pretended _” | 


« 


AMBASSADOR, 


— 
— 
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AM B A 8 S8 A D OR. 
(B,) Pꝛivileges of an Ambaſſadoz ; what are allowed, what 
| a not. | 
HE Jaw of nations (touching ambaſſadors) in its full extent is part of the 


] law of England, the act 7 Ann. c. 12. is only declaratory ; and this law of na- 
tions is to be collected from the practice of different nations, and the authority 


of writers, as Grotius, Barbeyrac, Binkerſhoek, Wiquefort, &c. there being no Eng- 
liſh writer of eminence on the ſubject. Barbuit's caſe, H. 10 G. 2. C. T. T. 281. 


Triquet v. Bath. P. 4 G. 3. 3 B. M. 1478. 


If a hona fide ſervice is proved, it is ſufficient, tho every particular act of ſervice 


is not ſpecified; and it muſt not be ſuppoſed colluſive, on bare fuſpicion only. Bid. 

A man's having been a trader ſeven years ago does not hinder his having pri- 

vilege. Bid. | 

is ſervants have privilege from arreſt on execution as well as other proceſs, 
tho' they do not lie in his houſe, if they do ſome actual ſervice there. Evans v. 
Higgs, P. 1 G. 2. Wedmore v. Alvarez, H. 4 G. 2. Str. 797. Ld. Raym. 1524. 
It is not ſufficient to ſhew that defendant lies at the houſe and is a domeſtick ſer- 
vant in general, his particular office muſt be ſet out. Holmes v. Gordon, M. 7 G. 2. 
B. R. H. 2. | . 4 | 

A conſul has not the privileges of ambaſſadors or other publick miniſters, and 
ſtill leſs a perſon tiled agent of commerce. Barbuit's caſe, H. 10G. C. T. T. 281. 

A publick miniſter uſing commerce does not thereby loſe his privileges, but his 
ſervants trading do loſe them, Mid. | 
If the ſheriff s officer lets defendant go, on his producing a certificate that he 
is chaplain to an ambaſſador; yet if it appears that he did no duty, and was not 
entered in the office, the ſheriff ſhall return the writ. Seacomb v. Bowlney, T. 
16 G. 2. Wilſ. 20. | | 

A perſon retained to be interpreter to ambaſſador, and to tranſact his buſineſs 
in London and Weſtminſter for annual wages, is not intitled to protection unleſs he 
* hot he has acted as domeſtick ſervant, Malachi Carolino s caſe, J. 17 G. 2. 

15 ambaſſador can at worſt be conſidered as an enemy fubje& to the law of 
nations, never as a traitor ſubject to our municipal law ; unleſs perhaps in caſe of 
attempts directly and immediately againſt the life of the king. Fofter 187. 

A land-waiter officiating as ſuch, cannot be eſteemed a domeſtick of a foreign 
13 tho” actually hired and ſerving him. Malters v. Mandy, M. 31 G. 2. 
1 . 401. wi] 71 | 0 | 

A. is protected by the Morocco ambaſſador, on his departure plaintiff proceeds 
againſt A. now unprotected, and obtains judgment. A. brings error, pending 
which. he is hired as phyfician to H. a minifter, at 40 J. per annum; he preſcribes 
for H.'s ſervants; he preſcribes for no other perſon ; he had formerly. been a 
trader : when he commenced phyfician appears not. He keeps a coach and livery 
ſervants. H. s ſecretary ſends word to the ſheriff that A. is protected by E. 
A. is not intitled to privilege. Lockwood v. Coyſgarne, P. 5 G. 3. 3 B. M. 1676. 

A man who calls himſelf merchant cannot have privilege. Fortanier v. Heyl. 
„ - WY, | Ae acer | kt EC wes, 

Being mental ſervant is not ſufficient, he muſt be-domeftick. Barnes 370. 

15 x C the peace not living in the houſe, ſhall not be intitled to ptv- 
chien. % ern 1 2 ; od. I 
Nor a trader reſiding at his own houſe, his (pretended) maſter being abroad. 


Barnes 374+ 


> | | (A) When 
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thereby loſt. Barnes 27. 


Podbel. in Sc. M. 1721. Bunb. 83. 


(A) When allowed by the Common Law. 

A FTER ſpecial verdict, the mf prius roll of an indictment removed by cer- 
| tiorari, may be amended by the record of the indictment, Rex v. Hayes, 
F. 3G. 2. Str. 843. Ld. Ram. 1518. 

Declaration gui tam &c, for uſury, may be amended by altering the date of 4 
note after iſſue joined, while all is in paper. Bondjfield v. Milner, M. 1 G. 4: 
2 B. M. 1098. 


(C. 1.) UUhen by Statute Pꝛoceſs. 


FF. the word vic. is omitted in diſtringas, (as Rex Ge. Somerſet ſalut”) it may be 


amended after error brought. Philips v. Smith, M. 5 G. Str. 136. 
If the venire is teſted the firſt of Hilary, and the award is for quind Martini, the 
teſte may be amended. 16:9. 3 wo: 
If the words de placito tranſgreſſionts are left out in the latitat, or if there is no 
Engliſh notice under the proceſs, it is cured by taking the declaration out of the 
office. Cafwall v. Martin, P. 10 G. 2. Morgan v. Lookup, P. 9 G. 2. Str. 1072. 


(D) Oꝛiginal, and other Mrit. 
CIRE facias, and all proceedings againſt bail, may be amended by record in 


original action. Barnes 4. 
Sci. fa. ſhall not be amended if advantage of ſurrendering principal will be 


Bill againſt attorney from producit ſectam to petit remedium, on coſts, Barnes 3. 
Writ of hab. corp. jur may be amended in the day of ai, privs. Barnes 5. 
Tefte of certiorari, by conſent. Barnes 12. | 
If 5ill is intitled Trin. 19 G. inſtead of 19 C 20G. it may be amended. by 


inſtructions, and prothonotary's book. Barnes 16. 


But title of declaration in ejectment cannot, for there is nothing to aniend by. 
Did. Barnes 186. | 

Tefte and return of writ of entry, not amendable after death of vouchee, where 
no miſpriſion of clerk, Barnes 19, 1 

Bill againſt attorney, and declaration, by ſtriking out commenced. Barnes 24. 


By adding to damages, on coſts. Barnes 26. 


If there ate four tenants in dower, and the entry is quod 1505 exaF?, non ven. the 


court will take ipſe to be the plural, agreeing with perſonæ underſtood, Dobſon v. 


Dobſon, P. 7 G. 2. B. R. H. 19. 
(D. 6.) Default of an Original. 


If there is verdict of judgment in an inferior court, on an improper plaint 


to ſupport the action, it is no plaint at all; and where there is no plaint it is 
aided by flat. 18 Elz. c. 14. Sayer v. Curtis. P. 10 G. 2. B. R. H. 367. 

The court of Chancery will not order the filing of an original, nunc pro tunc, to 
make good a judgment on error brought, without ſome excuſe for not filing it 
before, tho' a ſlender one may ſuffice. Anon. T. 1734. 3. P. MV. 314. 


(D. 9.) Nor Ignorance of the Clerk, or Miſinformation. 
Vet an extent teſted undecimo—omitting the month, nage Nes v. 


K 009) Warrang 


* 
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25 G. 2. 1 Wil. zoz. 


TT 7 7.& FT 3 Þ a. 
(E) Warrant of Attorney, 
(E. 2) When not. 


F defendant ſtiled bailif bugi, inſtead of bhurgi, it may be amended after error 
brought. Philips v. Smitb. M. 5G. Str. 136, f 


(e) Pannel. 


H E court will ex officze, and againſt the will of defendant, amend the chriſ- 
| tian name of a juror who acknowledges he was the perſon ſummoned. Rex 


v. Roberts, M. 18 G. 2. Str. 1214. | 
(G. x.) Return. 


F two inquiſitions on two extents are taken before the ſame jury at the ſame, 
time, who find effects to ſuch a value, and to each annex the like ſchedule 

and the ſheriff returns on each, that he had ſeized goods to that value (whereas 
he had ſeized but on one) he ſhall not be allowed to amend. Rex v. Ward, M. 
1732. Bunb. 323. | 

If there is no return to the diffringas, but the pannel is annexed to it, that is 
a good return; or elſe ſemb. it ſhall be conſidered as a bad return, and is there- 
fore amendable. French v. Wiltſhire, M. 11 G. 2. Andr. 67. YR 

The want of a return is cured by the appearance of, and trial by, a proper jury. 
Philips v. Philips, T. 11 & 12 Geo. 2. Andr. 248. | 

If the King dies between the teſte and the return of a writ of ſeiſin on a 
common recovery, and the return is made anno infra ſcripto, it ſhall be amended 
as miſpriſion of the clerk, without rule to ſhew cauſe. Watſon v. Lockley, H. 26 


G. 2. 2 Will. 2. | 

Return of bab. corp. jurat. may be amended after trial. Barnes 5. 

Return of re, fa, lo, not to be amended by adding pledges, if not recorded be- 
low. Barnes 8. : ö . 2 eee 
Return of venire is amendable. Barnes 11. 

Return of writ of e. Barnes 23. | | 

Of hab. corp. cum cauſa, by inſerting a cuſtom ; at the defire of the court re- 
turning. Barnes 23. | q 


- ) Qenue, 
(H. 1.) From what Neighbourhood the Jury ſhall come. 


F information is laid for aſſault in Middleſex, the court will not amend it by 

laying it in London. Rex v. Clendon, T. 5 G.2. Str. g11. 

By flat. 4 & 5 Ann. c. 16, which directs the venire to be de corpore comitatus, 

actions on penal ſtatutes are excepted, and were therefore ſtill to be tried by a 

jury de vicineto. But by flat. 3 G. 2. c. 25. which enacts there ſhall be but one 

pannel returned to try all the iſſues at the aſſizes, that act is virtually repealed. 
French v. Wiltſhire, H. 11 G. 2. Anar. 99. Str. 1085. 8 


(H. 3.) When Miſpriſion of the Venue is helped. 


Londim in the margin, Oxford in the body ; venire awarded to /beriffi, in plural; 
after trial in Oxforaſoire, amendable to ſberiſf, in fingular. Barnes 484. 


(1) Miſcontinuante and Diſcontinuance, 
G ANCES may be entred after error brought. Philips v. Smith, 


M. 5 G. Str. 136. | 

But if the writ of error is quaſhed on continuances entred up after it's ef, it 
ſhall be without coſts. Gould v. Coulthurfl, M. 5 G. Str. 139. ak 
Before judgment, they are the acts of the clerk ;. after judgment entred, and the 
record made up, diſcontinuances are the acts of the court. Rex v. Ponſonby, T. 24 


(K. 1.) Recozd, 


= Id 8 hb N — 
J pe IHE "by; JG wo I . * 6 
— . * 
4 — 
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l novo. Executors of Duke of Marlborough v. Widmore, H. 4 G. 2. Str. 890. 


(K. 1.) Reto)d, Plea, &. 


Plaint levied in an inferior court befote the cauſe of action accrued, is 


71 helped after a verdict, for fat. 18 Elzz, c. 14, extends to inferior courts, 


Feathers v. Bryan, H. 21 G.2. 1 Wilf. 180, | i 1 
Entry on record is amendable by the writs of ſci. fa. and certiorari, after iſſue 
joined, on payment of coſts. Barnes 3. 
Record of niſi prius is amendable by plea-roll. Barnes 4. | 
If aſſociate makes a wrong entry of verdict on the poftea, it may be amended. 


Barnes 6. 449. | 5 | 
Judgment roll may be amended by inſerting a date ſubſequent to firſt return of 


term. Barnes 7. | 
\ Record of ni prius may be amended in the jurata, to make it agree with the 
writ formerly amended. Barnes 5. | 

An examination on interrogatories may be amended by a re-examination. 
The title of them may be amended after examination. Barnes 10. 

The jurata at the foot of record having treſpaſs, inſtead of treſpaſs on the caſe, is 
helped by jecfailt. Barnes 11. 

Furata amendable by hab. corp. jur. et venire. Did. 
he entry of a hab. corp. return and commitment, may be amended. Barnes 13. 


(L) When the Count ſhall be amended: 


(L. 1.) In Form. 


JECTMENT againſt zwo, that they ittravit, expulit & amovit, amended 
E we verdict. Muttit v. Denny, T. 2 G. 2. Str. 807. 
laration in treſpaſs running by recital, may be amended on motion in ar- 
reſt of judgment, by the bill, if right, and the court will not inquire when it was 
filed. _ v. Handy, P. 14 G. 2. Str. 1151. Marſhal v. Riggs, H. 15 G. 2. 
Str. 1162. 5 6 
The title of a declaration, as to the time of the delivery, may be amended ac- 
cording to the truth, on affidavit, without filing a bill to warrant it. Symonds v. 
Parmenter, T. 17 G. 2. Wilſ. 78. 
Producit ſectam, to petit remedium, againſt attorney, on coſts. Barnes 11. 


plea, on coſts. Barnes 5. . 1 
Demiſe in ejectment cannot be enlarged or amended in point of time, without 
defendant's conſent. Barnes 8. 17. 
If action by a remedial law is confined to Middleſex, declaration may be amended 
on plaintiff's motion, by changing venue after iſſue joined. Barnes 12, 488. 
But not in other caſes. Barnes 19. | 
Declaration againſt attorney, by inſerting the true day of proclaiming, on coſts, 
and leave to plead de novo. 2 3 
Pledges and memorandum added to make declaration agreeable to bill, on colts. 
Barnes 20. 350- eu Pl SYS Lf 
Mended from prays ſuit, to prays remedy, after demurrer for that cauſe, (by 
conſent.) Barnes 167. | | 


On clauſum fregit againſt defendant as adminiſtrator, amended to executor, after 


5 


(L. 2.) In Subſtance. 

Plaintiff declares on one demiſe, and after plea, adds demiſe of the truſtees, and 
delivers new ejectment on the double demiſe ; he ſhall not pay coſts, but hall give 
notice where the leſſors are to be found. Short v. King, . 12 G. Str. 681. 

If plaintiff declares as executor, on a promiſe to teſtator, and ſtatute of limita- 
tions pleaded, and r plaintiff may on motion amend, by laying the 
ptomiſe as made to himſelf, on payment of coſts, and liberty to defendant to plead 


eclaration 
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Declaration in ejectment cannot be amended as to the parcels demiſed, with- 
out conſent. Keſworth v. Thomas, P. 11 G. 2. Andr. 208. | 

The plaintiffs demand cannot be amended after verdict, judgment and error 
brought, however manifeſt the miſpriſion may be. Ray v. Liſter, H. 12 G. 2. 
Andr. 351. | | 

It _ be amended in aſſumpſit after plea pleaded, by ſtriking out 800 J. and 
inſerting 8000 I. Havers v. Banniſter, H. 16 G. 2. Wilſ. 7. <a. 

Declaration in ejectment, that the ſaid James (inſtead of the faid Fobn) entred, 
Sc. cannot be amended, for it is in the nature of a Farb or if he ſays 
lands in 4. and B. or one of them, by ſtriking out the disjunctive words. Good- 
title v. Meymott, T. 17 G. 2. Str. 1211. | 


The term in ejectment may be amended without conſent from five to ten years. 


Oates v. Shepherd, T. 20 G. 2. Str. 1272. | 


Declaration in prohibition cannot be amended, if not warranted by ſuggeſtion 


or acts of Spiritual Court. Barnes 7. 


Declaration againſt James B. reciting writ againſt John B. amended by re- | 


jecting the word Jabn. Barnes 11. 8 ö 
BY ſtriking out prochein ami, plaintiff having attained full age. Barnes 18. 
I 


the amendments are very long, yet if not matter of new title, and inſerted 
in the rule, declaration may be amended, tho' not withdrawn, to declare de novo. 


Barnes 25. 25 
Declarations on bail- bonds amendable as others. Barnes 27, 114. 


(M) Zhen the Plea, &c. 


LEA on a /c. fa, on the crown fide of not guilty, concluding with an aver- 

ment, inſtead of to the country. Rex v. Betts, H. 12G. Str. 680. > 

A replication may be amended after demurrer, by ſetting out a latitat, and 

adding the continuances, on payment of colts. Crockat v. Jones, M. 13 G. Str. 
734. Ld. Raym. 1441. | N 


Plea to a guo warranto may be amended after demurrer in the paper. Rex v. 


Ellames, P. 7 G. 2. Str. 976. B. R. H. 42. 

Replication of e ultra to a plea of N in an action on ſimple contract, 
cannot be amended, after verdict found fo 
England v. Morrice, M. 8 G. 2. Str. 1002. | | 

The court will not allow the plea to be amended after demurrer, when plain- 
tiff has loſt his trial. Jordan v. Twells, M. 9 G. 2. B. R. 171. 
In information quo warranto, for acting as bailiff; if defendant pleads an 


election, and ſets out the conſtitution of corporation, iſſue joined, cauſe ſent down 
to aſſizes but not tried for want of time, he may amend his plea in ſetting out 
the conſtitution of the borough, Rex v. Armſirong, H. 11 G. 2. Andr. 8 
Notice of a ſett-off, (which by virtue of the ſtatute is to be conſidered as a 


ſpecial plea) may be amended. Edaington v. Wilcox, P. 11G. Andr. 208. ; 
After demurrer in the paper, called on and adjourned, plea of an executor 

may be amended by adding a profert of the letters teſtamentary. Carpenter v. Da- 

vis, H. 12 C. 2. Andr. 305. | TOE: 2% 


If to action for fimple contract debt againſt executor, he pleads ſeveral follg- 
ments, and plaintiff- — fer fraudem, defendant may amend before rejoinder, 


by” ſtriking out one o 
£97 0E--- .... | aufe 
It may be amended by the draught ſigned by counſel after joinder in ſpecial de- 
murrer. Hatton v. Walker, M. 3 G 2. Str. 846. 
Whilſt the pleadings are all in paper, replication may be amended from de in- 


the judgments pleaded, Stroier v. Heber, P. 12 G. 2. 


jaria fua propria, to molliter manus impoſuit, Low v. Newland, T. 17 G. 2. Will. 76. 
Replication may be amended after the paper book made up, by inſerting re- 
cord, of which oyer had been granted to defendant. Symonds v. Parmenter, T. 


18 G. 2. Will. gp. 


If defendant pleads the general ifſue, and forgets to give notice K a ſet- off, the 
court will give him leave to withdraw it, to deliver the ſame again with a proper 
notice of ſet-off. Blackbaurn v. Matthias, P. 20 G. 2. Str. 1267. a 


r the plaintiff, and ſet afide. Bank of 


If 


* 


N 
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If defendant in guare impedit, pleads lapſe of time, the court will not after 


"XX joinder in demurrer, give leave to amend and to plead defect of plaintiff's title; 
"X that is not to amend, but to make a new plea. Molferſtan v. Biſhop of Lincoln, J. 


3G. 3. 2 Will. 174. $ 3 
plaintiff who by his attorney's miſtake, has in his replication traverſed a leaſe 
under which he claims, may have leave to withdraw his replication, and reply 
de novo, even after fix terms. Alder v. Chip, H. 32 C. 2. 2 B. M. 756. 


$ | . Notice of ſet-off cannot be amended. Barnes 294. 


But defendant may have leave to withdraw his plea, and to plead the ſame de 
novo with a new ſet-off. Barnes 308. | 

After argument on demurrer, to ſtate fats neceſſary to bring the merits before 
court; on colts, Barnes 20. | | 

By leaving out a ſpecial imparlance, and pleading tender of laſt term, Barnes 
K 

Avowry after iſſue joined laſt term; by adding avowries for rents payable at 
different times. Barnes 21. 
If defendant pleads two pleas, and iſſue is joined on one, and verdict for plain- 
tiff, defendant ſhall not amend the other. Barnes 25. 

Plene adminiftravit amended after two terms, on coſts. Barnes 25. 


(N) hen other Reco?d, Fine. 


LINE may be amended in form after error brought. Barnes 216. 
Fine, by deed of uſes, by adding a vill, tho' forty years afterwards. 
Barnes 24. | : . ; | 

Of lands in Antegoa in America, in purtilus tranſmarinis amended by ſtriking out 
theſe words. Barnes 216. 7 | 


(0) Iſſue. 


F the record is ef prædict guærens (inſtead of defendans) fimiliter, it is aided. 
Rawbone v. Hickman, P, 9 G. Str. 551 
In action of affault againſt A. and B. A. confeſſes and B. pleads that he and A. 
is not guilty, if iſſue is joined, and verdict finds B. guilty, it is well, otherwiſe 
if it had found all the defendants not guilty, for it would have been an immaterial 
iſſue. Hill v. Fleming, M. 10 G. 2. B. K. H. 341. c 
Iſſue amended by inſerting King's name. Barnes 18. 


(P) Verdict. 


Special verdict on an information for importing brandy by defendant's teſ- 
tator, miſtaking the time, may be amended by the minutes after one agru- 
ment. Attorney General v. White T. 1730. Bunb. 283. 

Verdict given for 274 /,.1 s. but 5 
diſtringas, may be amended by the judges notes. Newcombe v. Green, M. 17 G. 2. 
Str. 1197. Will, 33. FUG in N01 . 7 

If there are two iſſues, and the foreman gives in a verdict for defendant 
2 when it was the intention of the jury to find one for the plaintiff, and 
the other for the defendant, it may be amended on affidavit of cight of the jury. 
Cogan v. Ebden, J. 39 & 31 CG. 2. 1 B. M. 383. 


If record of ni ius is loſt, a new one may be made out and returned by af- 


Jociate from his minutes. Barnes 14. 


CO if a copiatur is added, where it does not lie, as againſt an infant, it is 
b aided after verdict by fat. 16 & 17 Car. 2. Hacket v. Marſhal, P. 6 G. 
r. 313. 72 | | 
The want of a writ of inquiry of damages is aided after jud t by default 

by 4 An, c. 16. es v. Pitt, T. 11G, Mallory v. Fennings, H. 3 C. 2. Ld. 

Nn. 1397 | 1 5 b _ 


by the clerk of ni prius, only 14. on the 
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If defendant is found not guilty as to part, and there is no judgment entered 
for bim (which there might be) the record may be amended by the verdict, and 
judgment added, even after error brought, and the record removed, and this want 
of judgment objected for error. Smith v. Fuller, M. 1 G. 2. | Str. 786. | 
If the judgment be not entred that the coſts and damages given on demurrer 
are ex ofjenſu of plaintiff, it may be amended after error brought and argued. 
Tally v. Sparkes, P. 3 G. 2. Str. 867. Ld. Raym. 1570. 4 

If judgment is entred that plaintiff hu recover, inſtead of do, it may be 
amended after error. Blakey v. Birmingham, P. 13 G. 2. Str. 1132. Slicer v. 
Thompſon, T. 14 G. 2. Str. 1156. | "pr 4 | 

Judgment on demurrer to replication may be amended after error, by adding the 
words introductory to awarding inquiry, viz. that plaintiff ought to recover his 
damages againſt defendant.  Hiller/don v. Skildroy, H. 16 G. 2. Str. 1182. 

In dower, if there is judgment as to part, and the tenant in miſericordia, and 
as to the reſt plea and demurrer, and before judgment another comes in pro in- 
tereſſe ſar, and judgment for demandant on the demurrer, et quod tenens fit in mi- 
ſericor dia, on error the court will amend by ſtriking out the firſt myericordia. 
Bern. v. Bern, M. 8 G. 2. B. R. H. 72. i | * 

Want of venue where promiſe made, is aided after verdict by fat. of jeofails 
C. and by /at. 4 & 5 Ann. extended to judgments on writs of inquiry. Moore v. 
Paine, T. 9G. 2. B. R. H. 288. : 

If plaintiff lays damages at 10/. and jury find a verdict for him and 30 l. da- 
mages, and judgment entred and error brought, the court cannot give lere to 
plaintiff to enter a remittitur. Ray v. Liſter, P. 12 G. 2. Andr. 384. 7 

In treſpaſs againſt three, if two plead and one lets judgment go by default, and 
the jury find 355. for plaintiff, and on writ of inquiry 2s. is given againſt the 
other, plaintiff may take judgment de melioribus damnis, or may enter a remittitur, 
but if judgment be entred that plaintiff recover 35 4. againſt two, and 2 s. againſt 
the third, this makes it bad in point of law, and it cannot be amended, Sabin v. 
Leng, M. 17 G. 2. Will. 30. | | . 1 
If the record of an old judgment on a warrant of attorney has omitted a letter 
of defendant's name, the court will not ſuffer it to be amended by the warrant for 
fear of inconveniences to purchaſers. Sale v. Crompton, P. 17 G. 2. Str. 1209. 
MWilſ. 61. S bt. | 

The flat. 7 & 8 V. z. c. 7. (concerning falſe returns of members of parliament) 
is remedial, and within the far. of jegfaili 16 & 17C. 2. c. 8. and 5 G. 1. c. 13. 
Williams Myne v. Middleton. in Exchequer Chamber, H. 19 G. 2. Wilſ. 125. Vide 
Parliament. D. 15. | 
Common recovery may be amended, confidered for adjudged, tranſpoſing names 
of demandant and tenant agreeable to the deed for tenant to præcipe, prayer of 
ſeiſin, and entry of return, and the name of a vill put in its proper place. Barnes 
20, 21, 22, 23, 24. 5 8 Fn a arent bapcoarobF 


I| F there is judgment for plaintiff on one promiſe, and a volle pros” as to ano- 
1 cher, and the writ of inquiry is occa/ffone prremiſſorum, it may be amended by 
the record. Hugbes v. Alvarrez, H. 12G. Str. 684, Hammand v. Gatliffe, H. 
11 G. 2. Andr. 77. — nan ROINT? TOS WE Oh 
If there are three defendants, and the writ of inquiry recites it to be againſt two 


ol 
4 


only, it may be amended on motion, on paying coſts. ' Cynden v. Coulter, M. 10 


. N. N. K 4 | 27s, 

It may be amended by altering the return, and making it conformable to the 
award thereof on the roll, tho' there is no ſuch return as is mentioned in the writ ; 
and it might therefore be conſidered as void, no day being given to the party. 
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) No Amendment where there is nothing by which the 


 AMENDMEN T. 
(1) Pitpꝛilion of the Clerk, what ſhall be called lo. 
T. a.) Miſtake of a Name rightly named before. 


a . Willielmo, there being no William mentioned in the record before. This 
was held not to vitiate, even without the aid of „at. 16 & 17 Car, 2. Coleman v. 


Earle, M. 6 G. Str. 228. 
The fame allowed in a replication. Anon, M. 7. C. Ld. Fort. 


(V). What ſhall not be called a Miſpriſion of the Clerk. 
(V. 1.) Ignorance. - 


7 F a ſeire facias is made feturnable on Friday, the morrow of &. Martin, when 
I St. Martin's day is on Friday, it ſhall not be amended. Semb, Hiller v. Froft 


7G. Str. 401. 


(V. 2.) Defect of Information. 


| Writ of quare impedit, and declaration agreeable to inſtructions ſhall not be 
amended, tho” after fix months, and /apſe will incur. Barnes g. 


(W) Foꝛm, what ſhall be called ſo. 


A Writ of covenant of lands in inſula Antegoa in America, in partibus tranſina- 

rinis, in St. Mary 1/lington, in com. Surty, amended by ſtriking out in 

America in partibus tranſmarins, as being matter of form only. Forfler v. Polling- 
ton, J. 8 & 9G. 2. C. B. Fort. 186. 


Amendment ſhall be made. 


O TION refuſed to amend an gftreat of a fine for a miſdemeanor in court, 

by adding the place where the man lived, becauſe no record to amend by, 
Eftreat on an indictment, ſo amended, becauſe there was an addition in the indict- 
ment, which was a record to amend by. Rex v. Abp. of Canterbury, in Sc'. T. 
1718. Bunb. 24. ir ee s 
Rejoinder in the paper book may be amended, by the draught ſigned by counſel 
(being verified by athdavit.) Aron. H. 9 G. 2. B. R. H. 20005. 


(A. 2.) At what Time an Amendment ſhall be. / 


T HE declaration may be amended on payment of coſts, after verdict ſet 
. aſide, and new trial granted. Turvil v. Aynſivortb, M. 1 G. 2. Str. 787. 
Judgment on an action for a falſe return of member of parliament may be 
amended (by adding a continuance and ziſericordia) after error brought; for no- 


— 


thing is excepted out of fat, 8 H. 6. c. 12. but appeals and indictments of treaſon * 


IT 6 2.. MF. 1227. Eb. oor 

The court will not ſuffer a fide bar rule to amend to ſtand, if obtained with- 
out diſcloſing all the circumſtances, tho' it is right in itſelf. Symonds v. Parmenter, 
F. 19 &..2." + t ES ECOL Fr A AOI3TG. TE 3 $) 

If plaintiff's, attorney enters an appearance for defendant not of age without 
ardian, tho he has notice of it, and defendant pleads, and plaintiff proceeds and 


and felony... Plaintiff may aſſign errors de novo. Watkhin Williams; Middleton, P. 


= — HE plaintiff 's name being Walter, one of the aſumpſits was laid prefat. - 


ets down the cauſe, yet. he may have a rule for defendant to plead by guardian 
in fix days, and to amend the record accordingly: Shipman v. Stevens; 7 30G, 
20% 2 Mig. 50. . of A0 
| 2 But 
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R | But if he had proceeded to judgment, tho' without notice that defendant was 
| under age, and afterwards error been brought, he would not have had leave to 
of make the record right. 41619. 

If on aſſumpfit for money int to a third perſon, verdict for plaintiff, and judgment 
arreſted becauſe ſumpſit does not lie for money /ent to third perſon, plaintiff 
brings error, and produces an original writ purchaſed ſince, in which the count 
is for money pard and advanced to third perſon ; he ſhall not have leave to amend 
the declaration by it. Marriot v. Lifter, M. 3 G. 3. 2 Will. 147. 

judgment roll amended from ought to, to do recover, after error brought, and in 


null pleaded. Barnes 7. 
Avowry may be amended in the ſum, after demurrer in the paper, on colts, 


Barnes 8. 
And after argument on demurrer on the form, but not on the merits. Barnes g. 


Continuance on roll after judgment on demurrer Barnes 3. 
Fine, in form, after error brought. Barnes 210. 
Declaration after demurrer, on coſts, but not on imparlance. Barnes 6. 


Venue changed after plea, on coſts. Barnes 6. 
After plea roll filed, declaration cannot be amended if it will deface the roll. 


Barnes 8. | by 
. Ca. ſa. amended by judgment, in the name, after executed. Barnes 10. | 
N | After judgment for plaintiff on demurrer, replication may be amended by con- 


cluding to the country, inſtead of averment. Barnes 5. | 
After writ of inquiry executed, plea may be amended, on coſts, and bringing 


into court the damages found. Barnes 15. 
So the writ itſelf, by ſtriking out a defendant's name. Barnes 15. 
Final judgment on verdict, after error brought, and record tranſcribed but not 


carried in. Barnes 18. | 
After ſecond term, new count added, on coſts, and liberty to plead de novo. 


Barnes 19. | IS 
New pleas ſhall not be added, if the title is in queſtion, and the cauſe to be N 
tried at fittings after term Barnes 19. ip 
Declaration, after iflue joined, notice of trial, and motion for judgment as in 


caſe of nonſuit, on terms. Barnes 317. 


(2.B.) By what Court an Amendment ſhall be. 


RIGINAL writs, tho' they iſſue out of Chancery, are to be amended by 
| the court where they are returnable. Forſter v. Pollington, T. 8 & g G. 2. 


” 


C. B. Fort. 186. | 
Superior court where error is brought cannot amend, unleſs they have the ſame 


matter to amend by as the inferior court hath; but will, ex debito juſtitiæ, ſend a 
certiorari to inform the conſcience of the court, e. g. to know if there are con- MR 
tinuances. Rex v. Ponſonby, T. 24 C 25 G. 2. 1MWilſ. 303. | 
Tranſcript of a record in error from a baſe court, may be amended by the record 
below, to be produced before the maſter of B. R. Reed v. Chamley, P. 4 Ann. 


Daubers v. Pender, M. 26 G. 2. 1 Will. 337. 5 
A judge's order to amend muſt contain the particulars in the body of it. 


Barnes 15. 

(2 C. 3.) To what Caſes the Statutes of Amendments do 

#7 not extend. wh 
980 enz 2.) Actions and Informations on penal Statutes, 


NFORMATION was laid, that tea was imported between &c. and the day 
of exhibiting the information, (which was the very day of the ſeizure;) and 
leave. was given to amend, by making it next day. Baldwin v. — in Sc. 
M. 1719. Bunb. 49. — — 25 
a 1 | 
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esu n 
If the indenture of appraiſement is dated before the writ of appraiſement, and 
the information on a ſeizure, it may be amended after verdict. Semb. per cur. 


Kennett v. Lloyd, in Scac. H. 1719. Bunb. 58. 3 
The defendant's addition may be amended after plea in abatement, on payment 


of colts, Rex v. Seaward, H. 13 G. Str. 739. Ld. Raym. 1412. 
Information on act of navigation amended, by changing the word s to goods. 
Eagell v. Decker, P. 1728. Bunb. 252. ä 


Bat it ſhall not be amended by adding other goods. Bid. 
Information for forging warrant of attorney to acknowledge ſatisfaction on a 


judgment of Eafter, amended after iſſue joined, to Hilary, without coſts, (plain- 
tiff a pauper) and without leave to plead de novo. Rex v Charleſworth, T. 4 G. 2. 
Str. 871. WVC 
Information of ſeizure for importing brandy and rum in caſks under 60 gal- 
lons, amended, by making it as to the rum under 20 gallons. Brooke v. Day, H. 
1733 Bunb. 334. e 
Where fat. gives a remedy to the party grieved only, it is not to be conſidered 
as a penal action, and it is therefore amendable (as hue and cry.) Marrick v. Hun- 
dred of Ofſuftn, H. 11 G. 2. B. R. H. 409. a 


Information for killing a hare may be amended, by altering the pariſh where 
the offence was committed. Howell v. Jumes, P. 20. 1 Wilſ. 163. ; 

Declaration in a qui tam, &c. may be amended. V. W. Wynne v. Middleton, P. 
18 G. 2. Str. 1227. Anon. M. 23 G. 2 1Wilſ. 256. 

But the court will not ſet aſide a uon pros. regularly obtained by defendant 
againſt a mere common informer, {on the ſtatute of uſury) tho' perhaps it would 


it it was the party injured. Bennet v. Smith, M, 31G. 2. 1 B. M. 401. 
(2 C. 3.) Proceſs of Outlawry. 


If on action by original on bill of exthadge againſt A. and B. jointly ; A. ap- 
pears, B. is outlawed, which plaintiff ſhews in his declaration; A. pleads no 
ſuch record of outlawry, plaintiff replies there is ſuch record; if there is a 
miſtake in it, it may be amended on motion, and defendant plead de nov, Sy- 
mond v. Parmenter, P. 18 G. 2. 1 Vilſ. 86. 

(2 C. 4.) Writ of Error. 

If the writ of ertor does not deſcribe the ſuit by the names of all the parties, 
but of thoſe only againſt whom judgment, and who bring error, it may be amend- 
ed by adding the names of the others, Lady Caſs v. Trith H. 12 C. Str. 682. 
If ſeire facias on a recognizance againſt bail recites the record was in * * 
whereas it ſhould have been in ea parte, it ſhall not be amended, Piper v. Tbomp- 


fon, H. 1726. Bunb. 228. 


If writ of error is returnable before judgment given, it cannot be amended. 
Wright v. Canning. T. 2 G. 2. Str. 807. Ld. Raym. 1531. | 

If judgment on ſcire facias is againſt four bail, and two only bring error, it is 
not amendable, and the writ muſt be quaſhed. Elkins v. Paine, T. 2 G. 2 Ld. 
 Raym. 1532. | ** 1 & ou» 

If after verdict in ejectment againſt a company and A. A. dies, and error lays 
the judgment ad grave damnum of the company and. the heir of A. and they 


% 


Jointly aſſign errors, it may be amended by 5 G. c. 13. by ſtriking out the name 


of the heir. Sword-blade Company v. Dempſey, H. 4 C. 2. Str, 892. PN 
The court may amend it es officio, Garduer' v. Merrett,” P. 4G. 2. Str. gos. 
Ld. Raym. 1587. . . 
If there is judgment againſt two, and one only brings ertor it cannot be amend- 
ed, for the fault is ſubſtance. Radcliſſe v. Burton, T. 5 G. 2. B. R. H. 13 5. | 
If a writof error be directed to an inferior court by a wrong name, it may be 
amended by the record. Collins v. Muxworthy, H. 9 G. 2. F. R. H. 194. 
If in ſcire facias quare execut. non, &c. the command is to have there the writ, 
and the names of thoſe by whoſe oaths he ſummoned, whereas the ſummons is not 
to be made by oath, it may be amended. Medley x. Stokes, M. 10 G. 2. B. R. H 321. 


— I — — — 


(F. 5.) 
When ancient 
demeſne is a 


good plea. 


8 
When not. 


ANCIENT DE ME S N E. 


(E) How reſtoꝛed to be Antient Demeſne, _ 


(F. 2.) By Writ of Diſceit. 
RI T of diſceit by the King, after upwards of 59 years. Rex v. Mead, 
M. 28 6.2. 2 Will. 17. 
If defe onfeſs the declaration and writ of diſceit to be true by their 
plea, and t x ze damages, he may have judgment on mo- 


tion. Bid. 
For ſuffering a comme 
King is now ſeized, defend: 


recovery of lands, being ancient demeſne, whereof the 
ts confeſs the action, the King's attorney remits the 


damages and prays judgment, the court give judgment ni, no cauſe is ſhewn, and 


judgment entred. Rex v. Firebrace, Rex v. Comyns. Barnes 258. 


(F) TUhat Paivileges the Tenants there ſhall have. 


F. 5.) Shall be ſued within the Manor. 


N ejectment it was allowed without affidavit of the fact. Groodright v Shuf- 
I'% T. 12 G. 2 Ld. Raym. 1418. 

The court will not allow tenants in poſſeſſion in ejectment to plead ancient de- 
meſne, on affidavit that the lands are holden in ancient demeſne, and holden 
of the manor of G. if it does not alledge that the manor of. G. is holden in an- 
cient demeſne, and that there are ſuitors in the court. Dee v. Roe, T. 33, 34 G. 


2: % 8. A; Jas9:; 5 
It muſt ſhew that leſſor of plaintiff has freehold, for leſſee of a term cannot 


ſue there. Bid. 
Motion to plead it in ejectment muſt be made the firſt four days. Barnes 331, 


336, 187. 
” Affidavit that the lands are reputed ancient demeſne is ſufficient. Barnes 185. 


Ancient demeſne is not pleadable, where damages only are recoverable, or in an 


action contra pacem, or vi et armis. Rodd v. Ld. Coning ſby, T. 1723. Bunb. 132. 


A 


(B) The Month. 


15 a contract to deliver ſtock, the computation muſt be by lunar months. 


Jocehn v. Hawkins, T. 5 G. Str. 446. 0 
If money is lent for 9 months, it ſhall be underſtood calendar months. T:tus 


v. Lady Preſton, M. 12 G. Str. 652. 
In all legal proceedings (as in time to plead, Gc.) a month is four weeks. 


Tullet v. Linfield, H. 4 G. 3. 3 B. M. 1455. 


1 14 


ANNUITY. 


(A) That ſhall be a good Gant. 


(A. 1.) In reſpect of continuance. 


F the annuitant of an annuity payable half yearly, dies before the the half year 

is compleated, nothing is due for the time he lives ; ſo the purchaſer from 
A. who has an intereſt for life in ſtock (which was originally ſecured on a mort- 
gage, but transferred by order of Chancery) if A. dies before Chri/imas dividend 
becomes due, is intitled to nothing for the time A. lived after the laſt dividend ; 
otherwiſe, had it remained on the mortgage. Pearley v. Smith, T. 1745. 3 
Atkyns 200. | 
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: (A) hen it lies. 
1 e (A. 1.) For the Death of a Man. 


3 a T lies for petit treaſon, and charges that felonice preditorie et ex malitia pbræcog- 
2 nita murdravit, Foſter 323. 


(G6) How the P2oceeding ſhall be. 
(G. 1.) By Writ, 


F the writ runs quia A. fecit vos ſecur. &c. inſtead of the uſual form / A. fe- 
cerit nos ſecur. &c, and the ſheriff takes no ſecurity, and no pledges are 


given, the writ ought to be ſuperſeded, but B. R. cannot do it. Caſtell vid. v. 
Bambridge, H. 3 G. 2. Str. 854. 


(. 13.) Iſſue. 


If the appeal is in London, it muſt be tried at ni prius; for the citizens are not 
to be brought out of the city. Caſtell vid. v. Bambridge, H. 3 G. 2. Str. 8 54. 
The venire muſt bear teſte the day iſſue is joined, but it is not a diſcontinu- 
ance if it is not taken out and made returnable, the ſooneſt that may be. Bid. 


The record of the acquittal of the appellee on an indictment, is no evidence 
on the trial of the appeal. JTbid. 


(G. 14.) Nonſuit or Verdict. 
If the appellee is acquitted at 21, prius in London, the chief juſtice will not 
proceed on far. Meſiminſter 2. c. 12. againſt the appellant, tho' in court; but ap- 


plication muſt be made above, or by writ of conſpiracy. Caſtell vid. v. Bambridge, 
H. 3 G. 2. Str. 854. . 3 "'Y 


1 
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ARBITRAME NT, 


. 


A R BIT R A M E N T. 
(D) Submiſſion. 


(D. 1.) How it may be made. 


"HE court will compel à witneſs to a ſubmiſſion to arbitration, to make 
affidavit of the execution, in order to make a rule of court. Clark v. 
Elwich. Str. 1. Barnes 58. 

If che ſubmiſſion is by obligation, the award muſt be camplained againſt, be- 
fore the end 'of next term, but not ſuch awards as are made in purſuance of a 
rule of ai, prive. Anderſon v. Coxeter, P. bG. Str. 301. 

Nothing but manifeſt corruption in the arbitrators, is good ground within fat. g 
& 10 V. z. for B. R. to ſet aſide an award. 16:4. 

The court will not ground an attachment for non- performance of an award on 
the affirmation of a Quaker, for it is a criminal proſecution within 7 & 8 W. z. 
c. 34. Robins v. Sayward, T. 7 G. Str. 441. 

If the arbitrators take money of one party alone for their charges, without any 
bill delivered, before making their award, it ſhall be ſet aſide. Shephard v. 


Brand, T. 7 G. s. B No Bk $3. 
An award cannot be ſet alide by rule of court, till it is made a rule of court. 


Anon. P. G. 2. B. R. H. 232. 

To bring a ſubmiſſion within fat. 9 & 10 V. 3. c. 15. it muſt be confirmed 
by rule of court prior to making the award. Spetigue v. Carpenter, T. 1735. 

P. . 61. 
: 'A conſent in the ſubmiſſion bond to make the award'a rule of court, will not 
warrant the court's interpoſing ; the ſubmiſſion muſt be made a rule of court. 
Harriſon v. Grundy, H. 16 G. 2. -Str. 1178. 
An award cannot be ſet afide but for fraud or corruption in the arbitrators, not 
for not being final or mutual, or other defects appearing on the face of it; but 
in ſuch caſe, the court will not grant attachment for not performing it. Hutchins 

v. Hutchins, M, 12 G. 2. Anar. 2 

A parol award may be enforced by attachment, Barnes 64. 

A ſubmiſſion may be made a rule of court, on motion of one party, and pro- 


ducing the bond executed by the other. Burnes 55. 
It may be made a rule of court, tho' no part of the conditions. only a memo- 


randum ſigned before execution of bond. Barnes 55. 


Objection to an award in point of law, cannot be made after firſt term, and at- 


tachment goes. Barn 1 fe 
After ſecond term, i for corruption or ill practice: ; but if the objection ariſes on 


the face of award, at any tirne. Barnes 56, 
. 4.) To what Things Submiſſion extends. 


On a rule emen to three jurymen, they may award- a ſum certain for 
coſts, and the court cannot take notice of it, unleſs om are exceſlive, Shep- 


herd v. Brand, T. 7. G. 2. B. R. H. 53. 
If all matters in difference are ſubmitted, it extends to a deniand as executor. 


a v. N M. 140. 2. Str. 144. "2 2 
(E) Award. 


(E. 1.) What ſhall be a good one. 


WARDS fhould be conſtrued liberally and favourably. Howlin»: 6 
claugb. Pl * 2. 1 B. M. 274. 5 
n 
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An award to pay coſts to be taxed by A. and B. is not good, for it is not final: 
being a judicial act to be done after the time expired; (cus if coſts to be taxed 
by the maſter;) it is a delegation of their authority. Nott v. Long, M. 9 G. 2. 
Str. 1025, B. R. H. 181. EO. 7g 

If A. acting as attorney for and on behalf of B. gives bond to ſubmit to award 
to be made, touching all matters between C. and B. and on an action brought, 
defendant craves oyer, and pleads no award, and plaintiff replies, and ſets forth 
an award made concerning the premiſſes in the bond ſpecified z and the award is 
made, that A. ſhould pay C. ſo much, and C. accept it in full of all demands, and 
that each of the parties ſhould execute a releaſe, tho' it does not expreſsly men- 
tion that it is in relation to the things ſubmitted, yet as that appears on the 
record by the replication, it is a good award; for it is within the ſubmiſſion 
final and mutual. Caybill v. Fitzgerald, M & P. 17 G. 2. Will. 28. 58. 

If pending a ſuit for an aſſault there is a general ſubmiſſion, and the award re- 
cites the ſuit, and determines each to pay his own coſts, and defendant to pay 
plaintiff 5 5. and there does not appear to have been any other matter between 
them; the award is good. Hawkrns v. Colclough, P. 30 G. 2. 1 B. M. 274. 

Submiſſion to award indented; award good, tho' not indented. Barnes 55. 

Award is good tho' the time of execution doth not appear. Barnes 56. 

Submiſſion to«three, ſo as they or any two of them, Sc. award made by two, 


the third having had notice, is good. Barnes 57. 


If an award directs mutual releaſes to the time of the award, it is good; but (E. z.) 
When it goes 


tender of releaſe to the time of the ſubmiſſion is ſufficient. Keen v. Goodwin, P. 8558 


yond the ſub- 
miſſion. 


1728. Bunb. 2 50. 


If coſts are ordered, but nobody appointed to tax them, the court may order (k. 11. 
the maſter to do it. Dudley v. Nettlefold, H. 13 G. Str. 737. An aw 
An award that defendant ſhould give ſecurity. to pay plaintiff an annuity, and all — „ 
proceedings depending at law ſhould be no farther proſecuted, is ill, being not cer= 
tain, nor final, nor mutual. Tipping v. Smith, M. g G. 2. Str. 1024. 
If an award directs defendant to pay plaintiff's attorney three full fourth parts 
of the coſts to be taxed by the maſter, they ſhall be taxed as between party 
and party. Pratt v. Salt, M. 9 G. 2. B. R. H. 161. | 
If coſts are awarded, and theſe coſts are taxed by a prothonotary, it is well. 


Barnes 56. | 
« Coſts in the Peverel Court, and in an action at law,” bad for uncertainty, 


Barnes 166. 


An award that H. ſhall indemnify B. againſt a gui tam action, is good, Philips (E. 15. 
v. Knightly, P. 4 G. 2. Str. oz. 855 | 41 Final, 
* That all actions ſhall ceaſe,” amounts to a releaſe. Barnes 56. 


(F) Umpire. 
* arbitrators (having power) chuſe an umpire who makes an umpirage, the 


arbitrators joining in it, it is not void, for it is the umpirage of the umpire only. 
Soulſby v. Hodgſon, P. 4 G. 3. 3 B. M. 1474. eee ee, 


( Breach of an Award; what ſhall be. 


M2? NEY awarded muſt be paid, tho the party has 2 counter . 
Barnes 56. —— — 
H) TUhat not. 


F defendant is in cuſtody, and an award made that he ſhall pay plaintiff 
money at a future day, he ſhall not be diſcharged! till the money is paid. 
Barnes 54. bs mes * e ee ee, = 
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A KR B 1 RAMEN T. ? 


(.. 1) Remedy foꝛ not perfozming an Award, 
T is deſeretionary in the court, whether they will enforce the award by pro- 8 
I ceſs of contempt, or not; and where there are contradictory affidavits, they wil! 
ve it to be determined by action. Hales v. Taylor, P. 12 G. Str. 695. 4 
if plaintiff has brought action for not performing an award made a rule of court, * 
the court will not grant attachment. Stock v. Huggens, P. 8 G. 2. B. R. H. 5 
106. Anon. M. 12 G. 2. Andr. 299. 
Unleſs plaintiff undertakes to diſcontinue his action. Aon. M. 12 G. 2. 
Andr. 299. 
If there is a verdict for ſecurity, and matters are referred by rule, which is 
made rule of court, and an award for defendant to pay, Ge. if plaintiff elects to 
proceed on the verdict, he n uſt have leave of court; and there muſt be n 
* execution of award. Barnes 57, 58. | 


(I. 2.) By Debt. 


N debt on an award, the declaration muſt aver a mutual ſubmiſſion, 

tho* not on an action on the bond. Dilley v. Polhill, H. 5 G. 2. Str. 923, 
In debt on award, to pay, &c. and that they ſhall give mutual releaſes to the 
date of the bond of arbitration, judgment ſhall not be arrefted becauſe it does 
not appear on the record that there was ſuch bond, tho it might have been a good | 
objection at trial. Bell v. 1 M. 25 G. 2. 2 Vis, 10. 
: 
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uf On nil debet pleaded, partiality in the arbitrators cannot be given in evidence, 

| | Pil v. Maccarmick, . 3 0. 3. 2 Will. 148. 
= In debt on the award, plaintiff need not ſet forth the whole award, NY what 
is neceſſary to ſupport his claim, and defendant may impeach award if he can; 
| if the action is on the obligation, it muſt ſet out the whole award. Perry v. 
wor * Nitholfen, P. 30 C. 2. 1 B. M. 278. 


e If award was to be made in writing under hand and ſeal, and plaintiff r plies it 

was purſuant Was made in writing, it is not well. Henderſon v. Williamſon, M. 5 G.* + 116. 

to the auiho- If the bond is to pay whatever A. ſhall be awarded to pay, and A. is awarded 

_ to give his note payable at a futyre day, it is the ſame as if he was awarded to pay 
at a future day. Beath v. Garnett, M. 11 G. 2. Str. 1082. 1 . 
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. 
Aﬀets by Deſcent, what ſhall = 8 


F the anceſtor deviſe lands ts the heir for payment of debts, tho” they are a "> 
charge on the land, yet the heir is in dan deſcent, for the tenure is not altered. Mn 
Alam v. Heber, T. 21 6. 2. Str. 1 | 
Reverſion after a term of 500 years, is ntwediage aſſets in the hands of heir by 
deſcent. Villers v. Handley, H. 30 G. 2. 2 Wilſ. 49. 
If teſtator's eſta 1 is N for payment of debts, the heir may demur to debt on 
dond, on mA Þ wh M. Ce 14. Barnes hor 
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1 8 8 I 8 N M E. N . 
0 bet Things may be allianed. = 


| Captor of a prize-ſhip may aſſign his ſhare before condemnation. * Morroagh 
* P. 21 G. 2. 1 Will. 211 


/ 


filed. 
Ml,aſter dying or diſcontinuing practice, or * diſchar ed and ſerving the re- 


AT TO RN M E N T. 


—— 


R ANT E E of a teverſion ſhall not bring covenant. 


(K) What a Gꝛantee ſhall not do befoze Attoꝛnment. 
| It is not helped by 


32 H. 8. c. 34. nor by SE] c. 16. Vandeput v. Lord, H. 40. 


Str. 78. 


claims. 


(M) Then it wall be pleaded. 


Long v. T. 4 G. Str. 106. 


N replevin, the avowant for a diſtreſs taken for a fee- farm rent; muſt ſet out 
an attornment upon a fine at common law to the deviſor under whom he 


= gs T O R N E V. 


(B) Attozney in Court. 
(B. 1.) Who ſhall be. 


and by 30 G. 2. c. 19. . 75. made perpetual. 


under nalty o 


y the ſame, J. 8. Quakers may be admitted on their affirmation, 


not good, Groſvernor's caſe, P. 1731. 3 Will. 10 


Y 12 G. 2. c. 13. J 3. The act for the regulation of attornies is contitiued, 


By the ſame, 401 7. None but regular attornies may act in the county-court, 
ep OY 


Br of motion in Chancery, given by a perſon not admitted a ſolicitor, is 


An attorney's name may be ſtruck out of the ll of attornies at his own in- 


ſtance, Kidwells caſe, P. 9 G. 2. B. R. H. 232. 
And reſtored on motion. Barnes 42. ys 7 
By flat. 22 G. 2. c. 46. 


An affidavit ſhall be made and filed in three months, 


by maſter and clerk, of the execution of the articles, and none ſhall be ad- 


mitted till it is produced and read in court. 
Affidavit of actual ſervice for five years tell be made. by clerk or maſter, 


and 


fidue of his time with another, and making the proper affidavits, may be . 
Sworn clerks in Chancery, or their clerks for five years, may be admitted ſoli - 


 citors ; or if their maſters die, and they ſetve under — with others. 


Sworn clerk to have but two articled clerks. 


attornies without ſtamp or fee. 


By 23 G. 2. 6. 26. Perſons admitted ſolicitors may, if qualified, be admitted 


Attorney of B. K. muſt have a new ſtamp. to be admitted attorney of C. B. 


diene 38. 


A clerk to a man as a ſerivener, tho' he is uy an attorney, hall not 50 ad- 


mitted, Barnes 39. 
my (B 3) How" regulated. 


If atorney's s name is os to proceedings without authori 3 him, 
be ſet aſi Openbeim v. Harriſon, 1 30 C. 2 k o_ 1255 


thy hal 


And the pour will grant attachment againſt the perſon . en attorneys 


1 


* to proceedings without leave from him. Bid. 


t . 
The court will not ſuffer an attorney to take an improper perſon (as a turnkey 
to a priſon) for an articled clerk ; but will cancel the articles. Frazer's caſe, P. 


30 G. 2. 1 B. M. 291. "Pars 
By ft. 22 G. 2. c. 46. Attorney who has left off practice ſhall not take an ar- 


ticled clerk. | 
Clerk ſhall be employed the whole time in the buſineſs of an attorney. 


Attorney acting as agent for unqualified perſon, or ſuffering his name to be uſed 
for his profit, ſhall be ſtruck off the roll, and for ever diſabled, and may be com- 
mitted not exceeding one year, and forfeits 5o/. 

Perſon not admitted according to 2 G. 2. c. 23. forfeits c0/. and treble coſts. 

Clerk of the peace, or under-ſheriff, acting as attorney at quarter- ſeſſions, for- 


feits 500. 
Attorney of C. B. may act in Great Seſſions of Wales, in name of attorney of 


that court, and declare for fees there. Barnes 160. | TY 


(B. 7.) Warrant of Attorney. 


Attorney cannot appear for tenant in poſſeſſion by order of the landlord. 
Barnes 39. | 


n If the warrant is of any term pendente lite, it is ſufficient. Noke v. Caldecot, J. 
When it ſhalt 8 G. Str. 526. Henriques v. Dutch Weſt-India company, T. 2 G. 2. Str. 807, 


1 Ld. Raym. 1532. | | 
8 On affidavit and certificate from Jreland, that there is no warrant of attorney, 


the court will not ſet aſide that aſſignment of errors, but ſend a certiorari. Alcock 
v. Carter, H. 9g G. Str. 545. | 


(B. 11.) When he ſhall be removed. 
He ſhall not be removed till his coſts are paid, Barnes 40. 


(B. 13.) What will be a Contempt to the Court. 


To uſe contemptuous words on delivery of declaration in ejectment. Rex v. 
Unitt, Str. 567. | | tag. 

To grant and ſue out a replevin of goods diftrained for penalty on the Game 
Act, is contempt of the juſtices, not of B. R. which will not interpoſe. Rex 
v. Burchett, T. 9 G. Str. 567. Fears bas 

Aſſigning the death of plaintiff in ejectment for error, is a contempt ; ſo his 
releaſe is a contempt. Moore v. Goodright, P. 4 G. 2. Str. 899. 
Io impoſe on the court, by bringing a fictitious action, is a contempt. . Coxe 
v. Philips, P. 9 G. 2. B. R. H. 237. 0 25 

Serving proceſs in fight of the court, on a perſon attending his cauſe at 24% 
prius, is a contempt, Cote v. Hawkins, T. 11 & 12 G. 2. Andr. 275. Str. 1094. 

A perſon ordered to anſwer matters alledged in affidavit, by affidavit, and to 
attend in perſon; and attending accordingly, and his affidavit read, he may be 
het queſtions, but not on oath. Dyſon v. Iremonger, M. 17 G. 2. Str. 1197. 

19. 30. 
+ If 2 againft whom an information is granted on the affidavit of B. indicts B. 
for perjury in his affidavit, attachmet for contempt ſhall not go. But if another 
threatens proſecutor with danger of his life, and ſays he will be hanged, attach- 
ment ſhall go. Rex v. Carroll, T. 17 G. 2. Will. 75, 5 77 
Attachment may iſſue againſt a peer, for refuſing to obey proceſs of the court: 
ſo againſt a biſhop, for not returning fi. fa. de bonis eccleſiaſticis. (Semb. Sed vide 
1 gps Perſons. (D). Rex v. Biſhop of St. Aſaph, T. 25 & 26 G. 2. 

Attachment cannot be moved for on the laſt day of term, except for nonpay- 
ment of coits, or againſt ſheriff for not returning writ. 1 B. M 651. 


If 
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ATTORNEY. 


If the under-ſheriff remits part 6f a ſentence; as if he does not put the head 


and hands of a man ſentenced to be ſet in and upon the pillory, in and through 
the holes, but lets him ſtand on the platform of the pillory upright, it is a 
contempt. Rex v. Beardmore, T. 32, 33 G.2. 2 B. M. 792. | 

When rule for attachment is made abſolute, defendant cannot give notice that 
he will come in and confeſs the contempt, and ſubmit to the judgment of the 
court, eſpecially if the offence is complicated; but he muſt appear and give bail 
to anſwer interrogatories, and is then ſworn to make true anſwer to them ; after 
examination, it is referred to the maſter of the Crown Office, who teports ; de- 


fendant may thereupon be committed to the cuſtody of the marſhal, or, by con- 


ſent, continued on his 'recognizance to a further day, and then ſentence pro- 
nounced, which may be fine and impriſonment, Vid. 3 
If one ſends a fictitious letter, ſigned - ſummoning bailiff, to a ſpecial jury- 
man who has been ſummoned, informing him that trial is put off, when it is 
not, attachment ſhall go. Rex v. Philips, T. 4 G. 3. 3 B. M. 1564. 
Attachment goes againſt attorney acting after he is forejudged. Barnes 29. 
For inſerting defendant's name in writ after ſealed. Barnes 31. 
For altering ſheriff's warrant ſealed. Barnes 199. 
It goes not againſt attorney for acting before ſworn. Barnes 27. » 
Nor if forejudged if he has no notice. Barnes 41. 


Nor for not delivering up writings on judges order, if no demand after it is 


made rule of court. Demand at his chambers, if he abſconds, om Barnes 27. 
Nor if affidavit of debt is made before writ indorſed for bail, but by miſtake 
not filed, but he ſhall pay coſts, Barnes 30. 
Defendant intitled to coſts dies, executor or adminiſtrator ſhall have attachment 
for them. Barnes 28, 34. 
If juryman attends according to rule, and has made no affidavit, attachment 
goes. Barnes 29. | 
It lies againſt jurors giving verdict by huſtling halfpence. Barnes 32. 
Againſt bailiff for extortion. Barnes 32. ; 
Againſt ſheriff, abſolute, if he refuſes to comply with terms of judges order. 
Barnes 28, | | | 
Service on under-ſheriff, or perſon acting as under-ſheriff, or leaving at his houſe 
if he abſconds, good to ground attachment againſt high-ſheriff. Barnes 30, 
OF, 238. | 
; As sib ſheriff for not returning writ. Barnes 32. 2 
Againſt bailiff of liberty for not returning ſheriff's mandate without mandavi 
Balivo, previous to peremptory rule. Barnes 35. | 
' Againſt witneſſes for not attending trials, tho' formerly not the practice. Barnes 


33» 35» 30, 497- 5 | | 

It lies not againſt a witneſs not producing a will, according to notice in the 
ſubpena, if no rule for it. Barnes 28. | 

Not againſt a high-bailiff for not bringing in the body of a priſoner for 4 
crime, who is charged with action and eſcapes, the keeper giving no ſecurity to 
bailiff. Barnes 34. OFT. | 

If there is a rule for attachment unleſs money paid on notice, yet on non- 
payment you muſt apply to make it abſolute. Barnes 29. 

If a rule by conſent is not obeyed, there needs be no ſervice, and attachment 
goes abſolute, Barnes 31. | 

It muſt be made returnable in term. Barnes 31. 3 

If defendant is reported in contempt as to part, affidavits of the whole charge 
may be read. Barnes 258. | | 

If attorney for plaintiff prevails with tenant in poſſeſſion, to deliver poſſeſſion 
of premiſſes pending ejectment (and after rule for landlords to defend tenant re- 
fuſing) court will not grant attachment, it is no contempt but a fraud. Barnes 180. 


Attachment without a rule to ſhew cauſe againſt defendant, for treating pro- 
ceſs of the court contemptuouſly : and reſcue being apprehended, the ſheriff of 


Middleſex ſent for into court, and ordered to take ſufficient force. Rex v. Jones, 
＋. 5 G. Str. 185, 2 | : 1 b 


2 
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ATTORNEY. 


The party ia attachment for contempt, is not obliged to anſwer an interroga- 
tory, which may convict him of another offence. Rex v. Barber, 7. 7 G. Str. 444. 
An attachment may be granted againſt a witneſs for not attending on a ſub- 


pena. Hammond v. Stewart, H. 8 G. Str. 510. 


But he. ſhall be ſerved in reaſonable time, 1d. 7 

No attachment againſt goaler for a voluntary eſcape, but an information. 
Goaler of. Shew/bury's caſe, M. 9 . Kr. $33. | 

Attachment refuſed againſt a witneſs who had attended. two hours, but went 
away before examined, whereby plaintiff was nonſuited: for he has remedy 
given by flat. 5 Eliz. c. 9. Pugh v. Refſington, H. 1723. Bunb. 142. 

Attachment granted in like caſe, becauſe remedy by action difficult and ha- 
zardous. Troubleſome v. Edwards, P. 1729. id. 

Attachment granted, againſt a witneſs (an attorney) for not attending at aſſizes 
on ſubpæna, and tender of charges, whereby plaintiff nonſuited. Mat v. Witk- 
worth, T. 2 G. 2. Str. 8 10. Ld. Raym. 1528. 

The ſame againſt Myat, for not attending Faphet Crook's trial. P. 2 G. 2. Str.810. 

There muſt be perſonal ſervice of ſubpzna, and reaſonable charges tendered (if 
witneſs comes far) to warrant an attachment. Smalt v. Whitmill, M. 10 C. 2. 
Str. 1054. B. R. H. 313. 

And the court will not be nice as to the expence, but inquire only if the non- 
attendance is thro” obſtinacy. Chapman v. Pointon P. 14G. 2. Str. 1150. 

- It is only B. R. that grants attachments for non-attendance ; C. B. leaves the 
party to his remedy on ſiat. 5 Eliz. c. 9g. Did. Nunc ſecus, vide ſupra. 

There muſt be two affidavits of contempt for an attachment to iſſue at once 
without rule to ſhew cauſe. North v. Wiggins, H. 10 G. 2. Str. 1068. 

If witneſs attended, tho too late, and could give no evidence but what another 
gave, and the party who ſabpænaed him had a verdict, the court will not grant an 


attachment. Collier v. Morris, M. 9 G. 2. B. R. H. 180. 


If attachment has been granted againſt witneſs for not attending, and it appears 
that the proſecutor muſt have known his complaint to be vexatious, the court will 
give coſts; tho they do not uſually, on perſons purging themſelves of contempts 
on their examination, after attachment granted, on cauſe ſnewn. Rex v. Plunket, 
T. 26.3 1. M. 1329. 6 | 

Service of a ſubpæna on a ſervant, who ſaid he gave it to his maſter, and that he 
Aid he would attend, is not ground for an attachment, nor has it been determined 
to be for an action. Wakefeld's caſe, M. 10 G.2. B. R. H. 313. 

If there is a rule of court to abide an award, and not to bring bill in equity, 
and an award is made, that A. pay B. 20. which he moves to ſet aſide, but the 
court thinks it ſhould be performed, and A. pays the money, and afterwards brings 
bill, it is contempt in A. in his attorney and counſel. Rex v. Wheeler, M. 2 G. 3. 
3B. M. 1256. | 20 BY EI 

If defendant pays very ſevere coſts on ſuch occaſion, and the court is unwilling 
to puniſh. him further, yet unwilling to have a flight ſentence on record for an 
obſtinate contempt, they may wave giving judgment for the contempt, and order 


his recognizance to be diſcharged. Bid. 
(B. 14.) What Things an Attorney ought not to do. 


If an attorney has papers of his clients, which may tend to convict him of 
forgery, and is ſerved with ſubpæna with a guces tecum of theſe papers, to appear 


before a grand jury, he ought nor to appear and produce them, but immediately 
to deliver them up to his client. Rex v. Dixon. P. 5 G. 3. 3 B. M. 1687. 


Ougght not to take affidavits in a cauſe wherein he is attorney. Barnes 192. 
(B. 15.) How the Miſdemeanor of an Attorney ſhall be puniſhed. . 


If an attorney for the plaintiff does not produce his client on ſummons from 


* 


a judge, the court, on affidavit that no ſuch man as plaintiff can be found, will 
order the attorney to pay coſts. Gynn v. Kirby, M. 7 G. Str. 402. ; 


A. agrees 


court will interfere. Evans v. P 


4 


n N R F. 


A. agtees to aſſign to B. Who ſends his attorney for the deeds, he draws the 
aſſignment, and on payment delivers the deeds to B. the court will not order the 
attorney to deliver them to A. Dottin caſe, KM. 9 &, OF. 647. 

If mortgagee depoſits the deeds with his counſel, who delivers them to the 
mortgagor's attorney, taking a note to redeliver them, and the attorney delivers 
them to the mortgagor, who pledges them for money, the court will order the 
attorney to redeliver them, Strong v. Howe, H. 11G. Str. 62k, 

The court will not order plaintiff's attorney to produce his client, unleſs in a 
qui tam action. Braceby v. Dalton. T. 12 G. Str. 705. 


If an attorney alter a fault in a writ (as a mandamus) under ſeal, an attachment 


ſhall go. Rex v. Elford, M 4 G. 2. Str. 877. | 
By 12 G 2. c. 13. /. 9. If an attorney commences ſuits while a priſoner, he 
ſhall be ſtruck off the roll and the proceedings void, and any other permitting him 
to act in his name ſhall be ſtruck off the roll. 
But he may carry on ſuits commenced before his confinement. 
Attorney in priſon bringing action on bail-bond given after his impriſonment, 


on an action in which he was attorney before, is not within this ſtatute, for it is 


only a continuance. Neither is defending ſuits within it. Barnes 46, 263. 

If an attorney undertakes to appear and does not, the court on motion will grant 
rule to ſhew cauſe, why attachment Cc. If he takes notice of the motion they 
will order him to appear. W²äͤlliamt v. Naſh, T. 8 G. 2. H. R. H. 131. 

If one takes affidavit of cauſe of action as an officer, and then acts as attorney 
for plaintiff, it is no ground for attachment. Had he acted as judge it would be 
ground for information. Dodd v. Adcock, H. 9 G. 2. B. R. H. 211. 

The court will not bail an attorney committed the day before for a groſs con- 


tempt (extorting a bill of ſale from one in cuſtody) tho' the proſecutor conſents, 


for the commitment is to be conſidered as a puniſhment. Farrells caſe, M, 12 
G. 2. Andr. 298. | 

The court will not grant information againſt an under-ſheriff for practiſing as 
attorney, unleſs the particular acts he did are ſet forth. Rex v. Bull, P. 18 G. 2. 
Will. 93. — L292 | 

If ES makes an affidavit unneceſſarily long, the court will order the 
coſts of it to come out of his own pocket. I: Canc. ex parte Smith, H. 1742. 
1 Atkyns 139. $25 ut | 
If the clerk in a commiſſion of bankrupt does not attend, tho' ſerved with 

ſubpæna, on indictment againit the bankrupt for concealment, whereby he is ac- 
quitted ; yet the chancellor will not interfere on petition, but leave the party to 
his remedy at law. Ex parte Holliday, T. 1742. 1 Atkyns 209. 

A bill for agency cannot be taxed. Anon. P. 23 G. 2. 1Hif. 266. 

If attorney does not charge defendant in execution, (which, when he ſurren- 
ders in diſcharge of bail after judgment, ſhould be done the next term after ſuw- 
tender) whereby he is ſuperſeded, action for damages lies againſt attorney. RA. 
ſel v. Palmer, H. 7 G. 3. 2 Wilſ. 328. | | 

If attorney prevails on a man to become bail for his client, by verbal promiſe to 


fave him harmleſs, and he is ſued to execution on the bail- bond, yet the court 


will not interfere in a ſummary way, but leave bail to his action. Beal v. Lang- 
Aal,, H. 8 G. 3. 2 Wil. 371. | 

If attorney does wrong in an inferior court, or any where, quatenus attorney, the 
0; 6 0: 24. 2 FA 368.. \ 

If attorney joins in affidavit with his client, to obtain*®an information againſt a 
Juſtice of peace, and declares he will lay him by the heels, if it coſts him 100/, 
and the complaint appears frivolous and vexatious, the court will order coſts to be 
paid by both. Rex v. Fielding, M. 32 G. 2. 2 B. M. 654. N 

Attorney pleads two judgments fraudulently, without defendant's privity, he 
ſhall pay coſts to plaintiff and defendant. Barnes 358. * £; 

Attorney in the country is anſwerable for the miſtakes of his agent in town. 
A | 4 wide 


Attorney is not puniſhable for letting Judgment go for a juſt debt, tho! he has 


orders to plead. Barnes 38. 


If there are many blunders in capias, he ſhall pay coſts on both ſides. Barnes 411. 
„ 1 . ä oy | | 
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It attorney puts in bail in a wrong court, whereby defendant's ſurety in bail- 


bond becomes liable, he ſhall reimburſe the bail; but not if he never practiſed in 
that court where action brought. Barnes 47. 


In ejectment, rule to defend for two-thirds, and judgment for the reſt: gene- 


ral judgment ſigned, and poſſeſſion taken; part reſtored ; but goods removed from 
tenant's houſe, and ſome not brought back. Goods ſhall be reſtored by affida- 


vit, poſſeſſion of two · thirds, and attorney pay coſts of application, Barnes 191. 
If an attorney, to favour his ſon (filazer of &) takes out feſtatum ca, from S. 


to K. inſtead of K. where it ought, proceedings ſhall be ſet aſide, with coſts 
againſt attorney. Barnes 419. | 


(B. 16.) What Privileges an Attorney ſhall have. 


An attorney in Londen is exempted from ſerving in the militia, either by him- 


ſelf or deputy. Evingdon's caſe, M. 14 G. 2. Str. 1143. 
His privileges (on a writ of privilege) ſhall not be diſcuſſed on affidavits, 


Barnes 37. ; 
Attorney may retain money recovered by executor, to diſcharge money due for 


buſineſs done for teſtator. Semb. Barnes 38. 
He ſhall have writ of privilege not to ſerve in the trained bands of London. 


Barnes 42. 


(B. 17.) The Privilege of Suit. — 


TTORNEY of C B. acbualhy in cuſtody of the marſhal of B. R. ſhall not 
be ſuffered to plead his privilege. Windmill v. Cutting, T. 5 G. Str. 191. 
Plea of privilege as attorney in B. R. received, after appearance and bail. Upton 


v. Coward, T. 1722. Bunb. 112. | 
An attorney ſhall not have privilege, if he ſues in right of his wife, or joins 


with her in the action. Drew v. Reſe, T. 11 G. 2 Ld. Raym. 1398. 

If attorney of B. R. ſues attorney of C. B. who pleads privilege, the court will 
not determine on motion whether privilege takes away privilege. Hetherington v. 
Lowth, T. 3 G. 2. Str, 837. | 8 5 

If attorney ſues by original, he waves his privilege Bid. 

Attorney of C. B. muſt put in ſpecial bail in B. R. and plead his privilege after. 
Mayor of Baſing ſtoke v. Benner, P. 3G. 2. Str. 864. Ld. Raym. 1567. 

Attorney ſued, may change the venue from any place to Mrddleſex Wigley v. 
Morgan, T. 9 G. 2. Str. 1049. B. R. H. 285. Holliday v. Burgeſs, P. 12 G. 2. 
Andr. 381. EIS 

(In C. B. he cannot. Barnes 482.) 


®B May change the venue to the county of which he is clerk of aflize. Bid. 


If attorney is plaintiff, wherever he lays the venue it ſhall not be changed. D. 
per Chapple, J. _Ibid. | —— 


If plaintiff and defendant are both attornies, proceeding is by bill, not by at- 

tachment. Ratchfe v. Befley, M. 14 G. 2. Str. 1141. wy 
Attorney of B. R. arreſted by latitat, ſhall be diſcharged on common bail. Mo- 

tion of courſe. Wheeler's caſe, H. 24 G. 2, 1 Will. 298. hs ah 

Attorney of C. B. arreſted by latitat, muſt ſue out his writ of privilege there, 

and plead it in B. R. Snee v. Humphreys, T. 24 & 25 G. 2. 1 Wilſ. 306. 


An attorney defendant cannot wave his privilege. Gardner v. Jeſſop, H. 30 G. 2. 


2 Will. 42 


Attorney may be ſued in his court, for any ſum, however ſmall, notwithſtand- 
ing ſtatute for recovery of ſmall debts. 15:4. Barnes 1 59. 
If a ſixty-clerk in Chancery pleads privilege, it is not enough to alledge that he 
ſerves and intends to ſerve &c. he muſt alledge that he is afually attendant on that 
duty. Goldſmith v. Baynard, P. 4 G. 3. 2 Wil. 288. | 

He muſt not alledge the cuſtom, that the chancellor and other officers &c. 


ſhall not be impleaded but before the chancellor in the court of Chancery, for he 
cannot be impleaded before himſelf, 1hid. - 


IM. 
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If an attorn has left off — and is called eſguire; he ſhall not be allowed 
privilege. Manard's caſe, H. 30 G. 2. in B. R. 2 Will. 232. 

: He has not privilege againſt being ſued in the court, of Conſcience. | in n London. 
Si v. Rennet, M. 5 G. 3. 3 B. M. 1583. | 

e has no privilege, if he does hot ſue by attachment, and declare in Perth. 


a” 15 s! in perſon, he may lay his action, (even in aſlault) in Middleſex. 


Barnes 1 28 
8 Gan be retained i in Mzddleſex, tho' the attachment was not a teſla- 


tum out of Middleſex. Barnes 493. 


If attorney delivers his bill, and after his death it is taxed, and above a ſixth , N 


part ſtruck off, yet his executor ſhall not pay colts. Weſton v. Pool, M. 10 G. 2. fue. 


Str. 1056. 
By 12 G. 2. c. 13. C 5. Attornies may write their bills of fees with the uſual 


. abbreviations. _ 
And the flat. 2 G. 2. c. 2 3. does not extend to bills of fees between one attor- 


ney and another. | 

In caſe of an executor of an attorney, teſtator's bills need not be r nor are 
they liable to taxation by fat. 2 G. 2. Wellis v. Nicholſon, 7. 11 & 12G. 2. 
Andr. 276. Barnes 119, 122. | | 

Attornies and ſolicitors are intitled to a fatisfation for their expences, out of 
the fund, whether in the way of ſuit or proſecution, in lunacy or bankruptcy, Ex 
parte Price, T. 1751. 2 Vezey 407. 

If a client has his attorney's bill taxed, he ſubmits to pay, and cannot afterwards 
have an antecedent demand deducted out of it. Anon. T. 1752. 2 Vezey 451. 

C. B. will not ſtay proceedings on motion, becauſe a bill is not delivered, it is 
not irregular, but illegal. Barnes 36, 123, _— W 
An attorney's bill for conveyancing cannot be taxed. 5 Berne 41. ; 
After writ of inquiry executed, bill cannot be taxed. Barnes 124. 

Nor after bill is paid. Barnes 46. Sed Q, For after bill delivered, attorney 


«11 


if accepted of leſs than the amount of the bill; afterwards bill was taxed; "add above 


five-ſixths of the money accepted, (but leſs than five ſixths of bill) being allowed, 
client pays coſts of taxation, and the ſurplus returned by attorney. Barnes 128. 
Attornies, tho' of different courts, muſt ſue each other by bill. Barnes 33. 44. 
Attorney of C. B. may ſue attorney of B. R. for a debt bona fade, by arrachmeht 
of pr ivilege, and he ſhall, not have privilege. Barnes 44. ae 
He muſt be ſued in gui tam actions by bill. Barnes 48. | 
Seven pounds in 75/. being taken off, client hall pay coſts ot taxation, 
Barnes 118. 
Bill for buſineſs done in a court whos taxed there, and action dure for it in 
C. B. cannot be taxed by the prothonotary. Barnes 124. 
If attorney brings action within the month, the court will not ſtay proceedings, 
for it may be pleaded. Barnes 123. 
If there has been judgment and inquiry, they will ſet them aſide, on coſts, bring- 
ing money into court, general iſſue, and ſhort notice. Barnes 243. 
A client cannot move for a bill, and for taxation, at one time 3) but firſt for a 
bill, and when delivered, for taxation. Barnes 126. 
If leſs than one-Gixth is deducted, attorney has not a rule * coſts of taxation 
abſolutely, but to ſhew cauſe; for it is in the diſcretion of the court. Barnes 147. 
Attachment of privilege againſt two; one does not appear; plaintiff appears, 
and ſigns judgment: error brought. the goune attachment warrants proceedings. 
rnes 423. 
The attachment of privilege is en of the action, and the bill 
muſt be delivered a month before that. Barnes 461. 


If he is forejudged he ſhall not be ſued by bill. Barnes 41. POSE (B. 20 
If a ſecond forejudger is obtained yoann the mer it mall be ſet aſide; be How be ſhall 
muſt be ſued by original. Barnes 43 n Y PYA A $ Ry 5 "mt 118 be ſi ſued. 


If plaintiff, an attorney, ſues defendant, an attorney by capias f roceedings ſhall 
delle tho defendant has had time to put in bail. V a. 5 . * 
8-1 Attorney 


<0 


. 
Attorney ſues attorney by capias, and defendant appears, e an not 
be ſet aſide, but he may plead 2 Barnes 424. 
| (B. 21. If the declaration concludes, ** and therefore brings ſuit” inſtead a « ef pet | 
Declaration. * remedium,” it is good in B. R. tho not in C. B. Beer v. Allyn, 7. 118612 
G. 2. Andr . 247. | iy: 


( 0 Attomey for other Purpoſes. 
(C. 6.) Where he ſhall. not prejudice himſelf. 


F an attorney by authority from his client or principal, ſigns an agreement for ; 
24 and on his behalf, to pay —_— it does not make him, the attorney, * 


 Jobnſon v. Ogilly, P. 1730. 3 P. V. 277. : 


(C. 14.) If an attorney makes a leaſe in his own name, it is void ; neither will it operate 
Or done in the ag a covenant; nor can action be maintained on it. Frontin v. Small, 2 Ld. Raym. 


om name, 1416. Str. 705. 
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ADA QUERELA. 
- .{A) Then it lies. 


J 5. * diretted'© one 1 2 on an eſeape warrant on a Sunday, to bring audits 5 | 
querela, becauſe C. B. thought a man could not, and B. R. that he could be 


8 on a x Sunday. Janet! v. Parſons. Furt. 374. Q How determined. 


(D) | When there may be an Audita Querila, 02 other Bemed $S 
at Election, *' 


F defendabr takeb in execution, on judgment revived by & two flire facias's and 
nichil; returned, moves for diſcharge on producing releaſe from teſtator ; if there 
is any doubt of its execution, the court will not relieve on motion, nor compel 
plaintiff to try it by feigned iſſue, but leave defendant to his audita guerela. Mit. 


ford v. Cordwell, M. 17 G. 2. Str. 3 


90 what Perſons are ballable. 7 


r 2:5. Criminal Caſes fince the Statute. 


Perſon committed for high: treaſon generally, four terms having paſſed 
ſince his N without proſecution, ground for K. — to ball 


him. Rex v. Ser. 24. 
So, a pre indi ion a ng from the confinement. Bid. > 


* + a * * 
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But not a family diſtemper. Thid. PITT. tr | | 
Nor, when the illneſs ariſes from the act of the priſoner (as when Harvey of 
Combe (tabbed himſelf after examination.) 1b. | 

B. R. bail a convict for a libel, being very ill, before judgment. Rex. v Biſhop. 
Str. 9. | 

B. R. will not bail a gaoler committed by a juſtice for murder, by confining 
a priſoner in an unwholſome room, tho' he had been acquitted on four indict- 
ments for the like offences. Rex v. Aon, M. 3 G. 2. Str. 851. | 

B. R. will bail an appellee for murder, who has been acquitted on an indict— 
ment for the ſame crime. Caſtell vid. v Bambridge, H. 3 G. 2. Str. 854. 

But not an appellee for murder, who has not been indicted. Hid. 

Yet if afterwards, there appears any affected delay in the appellant, the court 
will bail him. Bid. | | 
And ſo if the appellee was pardoned after conviction on the indictment. Pyle 

v. Grant, H. 3 G. 2. Str. 858. 1 5 

If on ſpecial verdi on indictment for murder, defendant obtains the King's 
pardon, pleads it, and it is allowed, he ſhall not be obliged to give bail to appear 
to anſwer an appeal, tho' the heir is beyond ſea ; for /tat. 3 H. 7. extends not to 
pardons but to acquittals by verdict. Rex v. Chetwynd, H. 17 G. 2, Str. 1203. 


B. R. cannot bail defendant found guilty on an appeal of murder, without the 
actual conſent of appellant. Reeve v. Trindal, M. 7 G. Str. 402. 2 

B. R. may bail one convicted and committed for a month, for keeping alehouſe 
without licence, on certiorari brought, and if the conviction confirmed, will com- 
mit him for the refidue of the time. Rex v. Reader, M 9 G. Str. 531. 7 

B. R. will not, on priſoner's application, permit ſurgeons to attend a wound to 
give account of it, in order to bail priſoner, the friends of party injured ſhould do 
it if they oppoſe bailing; if they do not, the court may order it for their own 
ſatisfaction. Rex v. Sally Saliſbury, H. 9 G. Str. 547. 1 
B. R. will not bail a perſon committed by a juſtice for aiding in running goods, 
ue dees to the juſtice, and bringing habeas corpus. Rem v. Norton, H. 1923. 

Bunb. 143. 2 25 OY 


Rex. v. Greenwood, T. 13 G. 2. Str. 1138, 5 TA 

B. R. will bail a man and his wife committed for felony, if there has been an 
aſſi zes ſince. their commitment, and they have endeavoured to bring on the trial. 
And they will permit the defendant's affidavits to be read. Rex v. Bell, M. 11 
G. 2. Andr. 64. 53 — nds 

If one is committed for manſlaughter, and it appears by the depoſitions before 
the coroner that that it is no more, the court will admit him to bail. Rex v Ma- 
grath, M. 19 G. 2. Str. 1242. „ 

B. R. cannot bail one committed for a contempt of the Houſe of Lords, (Lord 
Shafteſbury's caſe;) or of Commons, (Alexander Murray's caſe, P. 24 G. 2.) nor 
for contempt of any other court in Wetminfer-Hall, . 1 Wilſ. 299. YC 
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The ſheriff cannot bail on an attachment, but a judge may. Anon. M. 8 G, (F. 10.) 
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Rex v. Bentley, M. 13 G. Str. 479. 
. iS -2 - Wh: ka 141 i 19 . 3 BERL b. 4 | TRE #36 
() The Manner of taking Bail. 
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* "HE defendant and his bail cannot be called upon their recognizance without 
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notice, except on the day on which he is bound to appear. Rex v. Adams, 


P. 9 C. 2. B. R. H. 237. 
| | If 
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F. 4.) 
Who 
bail. 
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Jv: 3 G. 2. Str. 854. 
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"M defendant indicted for perjury is acquitted; the bail ſhall be diſcharged from 
their recognizance, on motion, tho' the acquital is not entred on record; for the 
acquital appears on the poſea. Rex v. Spenſer, H. 25 G. 2. 1 Wilſ. 315. 


(G. 2.) In Civil Actions. 


Debt on bail- bond muſt ſhew that the hond was to the ſheriff by his name of 
office; but if the declaration ſays it was to be paid to the ſaid ſberiſt, &c. it is ſuf- 
ficient. Symes v. Oakes, Shepherd v. Oakes, Lavender v. Oakes, H. 4 G. 2. Str. 893. 

In error on a judgment on a bond for money, being the ſame ſum mentioned in 
certain indentures, plaintiff in error ſhall give bail. Deſbordes v. Horſey, H. 7 G. 2. 


Str. 959. 7 | | | 
Recognizance in error on judgment, after verdict in ejectment, is in the value 


of two years profits, and double coſts. Barnes 103. 
In error on a judgment on a bond, that if plaintiff furniſhed a man with beer, 


defendant would pay not exceeding 100/. there need not be bail, for this is not 
a certain demand, but a quantum meruit. Thrale v. Vaughan, T. 16 G. 2. Str. 


1190. Will. 19. F 
Bail-piece may be amended, by inſerting the return of the writ. Barnes 4. 


Miſtake of a filazer, in mentioning one action for another in bail-piece, may be 
amended, Barnes 50. ; FIVE 
In error, the recognizance ei 


ficient. Barnes 75, 78. 2 
If defendant, before arreſted, puts in bail before a judge, and gives notice to 
laintiff, who does not except in 20 days, the bail ſhall ſtand, and defendant, if 


arreſted, have a ſuperſedeas. Barnes 81.—Vide next caſe. 
Bail cannot be put in before arreſt, without conſent; and plaintiff 


defendant after bail before a judge, and notice. Barnes 83. 
After final judgment, bail cannot be put in. Barnes 92. 14.44.17 
If defendant is ſued by wrong addition, he muſt give bond according to the 
writ, put in bail above by his proper addition, and may plead the miſnomer in 


abatement. Barnes 94. 3 477 | 
) When Bail ſhall be filed. 
HE rule for payment of 5; I. for not filing common bail, ſhall be abſolute on 
| the firſt motion. bite v. Holland, H. 13 G. Str. 737. 
„50 Bail in an Habeas Corpus. 


T F defendant puts in bail, and plaintiff does not declare in two terms, the 
1 cauſe is out of court, but there is no limited time for plaintiff to give rule to 
put in bail. Barnes 90. i | 


((K) What Bail ſhall be ſu 
K. 1.) In criminal caſes. 


N an a peal for murder by writ on the civil fide, two bail only are required; 
if on the crown fide by certiorari, there muſt be four. Caſtel! vid. v. Bam- 


* 


ther of the plaintiff alone, or of ſureties, is ſuf. 


may arreſt 


fict 


ent. 


If bail is taken corpus pro corpore, and the principal run away, the bail are not 
hanged, but amerced. Rex v. Dalton, T. 5 G. 2. Str. 911. c 

: (K. 2.) In civil Actions. 

A palace court officer may be bail in C. B. for the rule againſt ſheriff's officers 
Gc. being bail, extends only to perſons concerned in executing proceſs of that 
court. ( Agſente Cap. Fut.) Paſab 20 G. 2. Baynes 99. Contra. M. 29 G. 2. Barnes 110. 


2 A trooper 


1 


A troonet three days lifted, receiving pay, but only learning to ride, diſcharged 
on common bail. Bayley v. Fenners. Str. 2. | " 


A gunner in the artillery, tho he has extraordinary pay, is within the de- 


ſcription of a common ſoldier, and to be diſcharged on common bail. Fobnſon v. 
outh. Str. 7. 5 | 
" An ee in a man of war is a common ſailor. Barnes 114. 

A perſon is in the King's ſervice whilſt his name continues on the books, tho 
he has been abſent beyond his leave of abſence. Barnes 95. 

An out- penſioner of Chelſea Hoſpital is not a ſoldier. Barnes 432. 

If the original debt does not require ſpecial bail, the court on motion will 
diſcharge ſpecial bail, and common bail ſhall be accepted in debt on the judg- 
ment, tho' above 10 /. and the court will ſtop proceedings pending writ of error. 
Gammage v. Watkin, P. 7 G. 2. Str. 975. Palmer v. Nudbam, P. 3 G. 3. 3 B. 
M 1389. 0 

If a is ſurrendered after judgment, and on lying two terms without 
being charged in execution, ſuperſedes himſelf, and then action is brought on the 


7 


| 4 judgment, common bail is ſufficient, Hall v. Howes, P. 9 G. 2. Str. 1039. 


B. R H. 244. GE 
If plaintiff has marked his proceſs for bail when he ought not, as in debt on 


judgment, where the original debt did not require it, and defendant has put in 
bait above; yet the court will diſcharge it, and order common bail to be accepted. 
Robinſon v. Niccolls, T. 10 G. 2. Str. 1077. Andr. 15. 

If plaintiff recovers in treuer, and defendant obtains injunction, and plaintiff 
brings action againſt him for the goods, he cannot hold him to ſpecial bail, for 
by the former recovery the property was veſted in defendant. Adams v. Broughton, 
J. 10 G. 2. Str. 1078. Aar. 18. 

I on aflidavit's being deficient, common bail is ordered to be taken, and plain- 
tiff then makes ſufficient affidavit, takes out new writ, and holds defendant to 
bail, and next day moves to diſcontinue on payment of coſts, defendant ſhall be 
diſcharged on common bail, and plaintiff pay coſts of the application, Belifante 
YA %%% 5 
Hut if it appears that the bail who have juſtified are forſworn and worth no- 
thing, and thereupon plaintiff arreſts defendant in a ſecond action before he diſ- 
continues, defendant ſhall not be diſcharged on common bail. Olmius v. Delany, 
M. 18 G. 2. Str. 1216. | | 

If defendant is ſuperſeded,- and then gives a note for the ſame debt, and plain- 
tiff arreſts. him on that note, he ſhall be diſcharged on common bail. Taylor v. 
Waſteneys, M. 18 G. 2, Str. 1218. nk | 1 5 
f defendant is ſuperſeded for want of proſecution, he ſhall not be held to bail 
in debt on judgment in that cauſe. Barnes 116. ; | | 

If defendant diſcharged on the inſolvent act, promiſes afterwards to pay the 
debt, and is arreſted thereupon, he ſhall be diſcharged on common bail. Turner 
v. Schomberg, T. 18 G. 2. Str. 1233. | | 


So a bankrupt, who after his certificate allowed promiſes payment of a debt due 


before the bankruptcy, Baiy v. Dillon, H. 32 G. 2. 2 B. M. 536. 

A judgment or decree in 4 court in France for damages, for a malicious pro- 
ſecution, does not raiſe a debt here to hold to ſpecial bail. De Balſe v. Mac- 
kenzie, M. 19 G. 2. Str. 1243. | 4 | 

An affidavit made by plaintiff three years before on his going abroad, is not 
ſufficient to hold to ſpecial bail. Collier v. Hague, T. 21 G. 2. Str. 1270. 

If a judgment is in treſpaſs for above 10/. or if the judgment is not for ori- 
ginal debt or ſum above 10 /. defendant ſhall not be held to ſpecial bail in 
action on ſuch judgment. Creſſey v. Kell, H. 19 G. 2. 1 Vi. 1200. 

A ſerjeant in the guards cannot be arreſted for a debt under 10 J. by proceſs 

of the Palace Court. Goodall's caſe, P. a1 G. 2. 1 Will. 216. | 


5. 
3. 


(K. 
When com- 
mon bail. 


If plaintiff in original action has ſpecial bail, and waves it (as, by declaring in 


another county) he ſhall” not have bail in an action on the judgment, and if it is 
taken, the recognizance ſhall be diſcharged. Crutchſeld v. Seyward, P. 32 G. a. 
2 Will. gg. Barnes 110. 2; ᷑ C Rage 

In action for malicious proſecution, where plaintiff was acquitted on flaw in in- 
dietment; Barnes 76. otherwiſe for falſe impriſonment, ALAS * 


e Q 1 One 


1 1 L. 


One diſcharged on an inſolvent ac, for debt due before the day.» Barnes 6r. 
Affidavit that Ar and B. are indebted, is not ſufficien to n them to bail. 


Barnes 70. 
In debt on bond, if plaintiff does not produce the bond on motion, common 


appearance is ſufficient. Barnes 72. 
For penalty given by act of parliament. Barnes 80. 
On bottomry- bond, ſhip loſt; affidavits that it might have been ſaved, more affi- 


davits that it was unavoidably Joſt; common appearance. Barnes 87. 


Duplicate of diſcharge under inſolvent act, intitles defendant to common ap- 


pearance. Barnes 100, 102, 105. 
So a bankrupt's certificate. Barnes 101. 


If there is bail in original action, bail taken 1 in action on the judgment ſhall be 


diſcharged. Barnes 107. 
If bail bring error, on award of execution againſt them on recognizance in er- 


ror, bail is not required. Barnes 194. 
Defendant arreſted at the ſuit of huſband and wife, action Ad defen- 
dant charged in cuſtody for the ſame ſum and cauſe of action, at the ſuit of huſband 
only; ſuperſedeas, and common appearance. Barnes 113. 
| Plaintiff nonſuited in B. R. brings action in C. B. for the ſame cauſe; common 
appearance, Barnes 115. 
If there is not an ac etiam in the præcipe left with filazer, (tho' there is in the 


capias;) common appearance. Barnes 117. 
Defendant ſuperſeded, and then action diſcontinued, he cannot be again arreſted 


for the ſame debt, with a ſmall addition not requiring bail. Barnes 393. 
If plaintiff removes his action by certiorari, defendant ſhall be diſcharged on 


common bail. Barnes 399. 
If drawer of promiſſory note is ſued by drawee, and alſo by indorſee, common 


appearance in each. Barnes 403. 


1 FO Although plaintiff has been non pros d in a former action for want of a declara- 
ay york tion.” yet defendant ſhall find ſpecial bail to a ſecond action. Turton v. Hayes, T. 
7 G, Str. 439. 


In debt on a judgment, tho defendant might have pleaded bankruptcy to the 
firſt action. Combes v. Blackall, M. 8 G. Str. 477. 


On a contract to re- transfer ſtock borrowed. Adans V. Perells, H. 8 G. 


Lr. 497. 
In an action on a — 9 ſpecial bail may be required ; but if plaintiff bring 


ſecond action on the ſecond judgment, it ſhall not. Chambers v. Robinſon, M. 1 


G. 2. Str, 782. And the court will grant ſuper/ſedeas on the two firſt actions. 


Did. 
- Sheriff's officer, nor ſerjeant at mace, ſhall not be bail. Doldern v. Feaft, H. 


4 G. 2. Str. 890. 


A debt of 20 J. muſt be ſworn to, to hold to ſpecial bail in Wales, or counties 


palatine, on proceſs. from Weſtmn/ter Hall, notwithſtanding 12 G. c. 29. Smith 
v. Dudley, M. 12 G. 2. Str. 1102. Barnes 89. 


Leaving notice of the names, &c. of the ſpecial bail under the party 8 door, is 


in no caſe ſufficient. Rice v. Kelly, P. 7 G. 2. B. R. H. 28. 
If notice is not given, but after bil put in plaintiff i inquires after the perſons, 


and declates himſelf ſatisfied with them, it is the ſame as if he had notice before. | 


Did. 


conſidered not as a penalty, but as a debt, and he is intitled to ſpecial bail. Tur- 
ner v. Warren, M. 11 G. 2. Andr. 70. Str. 1079. | 
If the affidavit is, that defendant borrowed ,2000/. of plaintiff on Volttiuinry, 
which i money is now duc and owing to plaintiff by virtue of ſaid bond, as thereby 
may appear," it-is not ſufficient; for the money may be paid, and not appear. Nor 
ſhall plaintiff be permitted to make ſupplemental affidavit, but defendant ſhall be 
diſcharged, on common bail. Heathcote v. Gglin, T. 14 C. 2. Str. 1157. 
Afidavit by a merchant in London, that defendant owes plaintiff ſo much, as 
appears by plaintiff's affidayit e in amen * Aepongnt believes to be 
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if cad ſues on fat. 9 Ann. c. 14. for money won of kim at. play, it ſhall be 


1 


true, is not ſufficient to hold to ſpecial bail. Rios v. Belifante, P. 17 G. 3. 
Str. 1209. Vanmorſell v. Julian, M. 22 G. 2. 1 Will. 231. 

Affidavit by a third perſon, that defendant is indebted to plaintiff, as appears by 
account, or by bill and indorſement or bond, under defendant's hand, not ſufficient. 
Anon. H. 19 G. 2. Wilſ. 121. Rollin v. Mills, T. 24 G. 2. 1 Will. 279. 
Kelly v. Devereux, M. 26 G. 2. 1 Will. 3 39. Pomp v. Ludvig ſon, 2 B. M. 655. 
Jennings v. Martin, M. 4 G. 3. 3 B. M. „ e oy han 

But affidavit that defendant is indebted to plaintiff in 10 J. “ as he computes it,“ 
is ſufficient. Moultby v. Richardſon, T. 33 & 34 G. 2. 2 B. M. 1032. 80 
Special bail ſhall be required before the reverſal of an outlawry in a perſonal 
action, if a proper affidavit is made, tho' there was none before the outlawry. 
Serecold v. Hampſon, H. 16 G. 2. Str. 1178. Will. z. 2 

On proper affidavit the writ may be marked for bail in rover, without order of 
a judge; for it is more an action of property, than a fort. Catlin v. Catlin, J. 
16 G. 2. Str. 1192. . 23. AST? ad 

Nor by an executor, that defendant is indebted, as appears by teſtator's books. 
Walrond v. Franſham, H. 18 G. 2. Str. 1219. Ks 

Nor by plaintiff's book-keeper, that defendant is indebted to plaintiff as he 
verily belicves. Claphamſen v. Bowman, P. 18 G. 2. Str. 1226, 2 

In error on judgment in debt on bond, each bail muſt juſtify in the ſum reco- 
vered only, if it is double the ſum really due. Moor v. Lynch, P. 21 G. 2. 
1 Will. 213. ä | SC GS 4 þ ; 

If the plaintiff's affidavit is poſitive to the debt, no other affidavit can be received 
to contradict it. Thus if plaintiff in zrover againſt cuſtom-houſe officers for goods 
ſcized, ſwears they are indebted, they muſt give ſpecial bail, tho' the goods are 
in the King's warehouſe, and there is a ſuit in the Exchequer for condemnation. 
Emerſon v. Hawkins, M. 26 G. 2. 1 Wilſ. 335. | 1 | 
Bail- bond taken in more than double the ſum ſworn to, is not void by /tat.' 12 
G. 1. c. 29. Norden v. Horſley, P. 30 G. 2. 2 Wilf. 69. Barnes e 

Affidavit that defendant in juſtly indebted, (by ſlip of the pen for 7s,) is no 
affidavit at all, and ſhall not be made good by ſupplemental affidavit, (as it might 
if the firſt was an affidavit but omitted a neceſſary circumſtance,) and defendant 
ſhall be diſcharged on common bail. Reeks v. Groneman, H. 4 G. 3. 2 Will. 224. 

If defendant gives ſpecial bail, and plaintiff declares in caſe, when it ſhould 
have been in covenant, miſtale, (the writing being a deed, having been execu- 
ted in Veland, where no ſtamps are neceſſary,) and diſcontinues on payment of 
coſts, and brings ſecond writ for the ſame cauſe of action, | defendant ſhall give 
ſpecial bail. Bates v. Barry, T. 8 G. 3. 2 Will. 381. 7 2 

There muſt be ſpecial bail, on action for forfeiture of 200 J. for having un- 
ſealed wrought ſilk, contrary to 26 G. 2. c. 21; and affidavit that plaintiff has 
cauſe of action againſt defendant for :00/. forfeited by him for ſo much ſilk &c. 
is ſufficient. The act requires no affidavit. * Rex v. Rebord, M. 5 G. 4. 3 B. 
M. 1569. | | * 23 50 
| 02 order of a judge, defendant may be held to ſpecial bail, on an action for 
criminal converſation; and the court will not enter into the merits, before trial, 
in order to diſcharge bail. Barnes I. + ©) 3 2 

Special bail for damages ſworn to for deſtroying hop-poles ; without judge's 
order. Barnes G6. et eee e 

For not dancing according to articles. Barnes 67 % 300 269 11 UNITE. 

If there is a joint affidavit againſt two defendants, they cannot be held to bail 
on it ſeverally, on ſeparate actions. Barnes 70. 14 02 Jon 918 S! 

If a ſentence in a court in a foreign country, for A. to pay B Sc. is reverſed 
—_= ſuperior-juriſdition there, A, cannot be held” to bail here on that ſentence. 
_- Special bail may be required on a ſecond action on a bond, when plaintiff had 
been nonſuited in a former action: Barnes 73. BomnagSr nf of on TEENS 
The aftidavit of an infamous perſon, who had been tranſported” for picking 


pockets, and condemned for returnin g. not ſufficient to hold to bail. Barnet 79. 


Yet the affidavit'of one convicted of perjury was held ſufficient. Binel 110. 
In debt, affumpſit, trover, covenant by ac etiam, bail js bf courſe; in treſ 
54 - R 
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. paſs, detinue, ſpecial action on the caſe, or of covenant, at diſcretion: for words 
none, unleſs ſlander of title. Barnes 80. 1 5 

In covenant, bail only where damages can be reduced to a certainty; and on 
bond to indemnify, plaintiff muſt ſwear how, and how much, he is damnified. 
Barnes 108, 109. £4 
Affidavit of plaintiff's attorney, that money appears due on bond, and defen- 
dant acknowledged it, ſufficient. Barnes 82. _ 
If defendant is ſuperſeded by ſurprize, he may be again held to bail for the 


fame debt. Barnes 62. 
There muſt be bail to an action on a judgment brought after error brought, and 


bail therein. Barnes 71. 

If defendant arreſted on latitat removes himſelf to the Fleet, and plaintiff de- 
clares againſt him there, there need be no new affidavit. Barnes 75. 

Defendant ſhall give notice of juſtifying bail two days before day of juſtification, 
excluſive of Sunday. Barnes 82, 303. 5 5 

Bail on action for meſne profits, . recovery in ejectment. Barnes 85. 

On agreement in writing, to deliver goods, or forfeit 0 l. Barnes 86. 

There mult be poſitive affidavit of debt due to a bankrupt's eſtate, unleſs bank- 


rupt refuſes to make it. Barnes 91. 
Affidavit of debt, as appears by account, is made good by defendant's acknow- 


ledging the account. Barnes loo. | | 
On debt on judgment in inferior court, there muſt be bail, tho' there was bail 


below. Barnes 94. * 
Bail cannot juſtify at judge's chambers, but by conſent; therefore if exception 
is in vacation, they have four days in term to juſtify. Barnes 10 , 111, 115, ; 
_ Bail reſiding in the country may juſtify by affidavit (if plaintiff does not oppoſe.) 
Barnes 102. | "ep 
On rule to bring in body in fix days, juſtification before judge is ſufficient, if 
plaintiff does not except. Barnes 102, | 
If cauſe of action accrues after bankruptcy, and the money is to become due 
on a contingency, (as if A. undertakes to indemnity B. and B. is not damnified 
till after commiſſion againſt A.) defendant muſt give bail. Barnes 113. 
Affidavits of different plaintiffs againſt the ſame defendant, cannot be made on 
the ſame ſtamp. Barnes 115. $8 5 | | 
The ſheriff is not to bring the body into court on the common rule, if he has 
a bail- bond; bail above muſt be perfected; if defendant is in cuſtody, plaintiff 
muſt declare againſt him in cuſtody of ſheriff, if he would remove him it muſt be 


by habeas corpus ad reſp. Barnes 400. 
(K. 5.) Remedy for inſufficient Bail. 


Bail-bond well aſſigned, four days after writ returnable, tho' Sunday intervening 
be one. Anon. E.4G. Str. 86. Vide poſt. contra. | 

If the ſheriff takes one ſurety in a bail-bond, it is enough. Cock v. Brockburſt, 
T. 5G. 2. Fort. 369. Sed 2, V. infra, Barnes (o. 

If bail-bond is ſaid to be aſſigned to the »/e of plaintiff, it is well. Vaus v. Hall, 
H. 5 G. 2. Fort. 369. 5983 | . 5 

If it is averr'd that the money was not paid to plaintiff, it is enough, without 
ſaying it was not paid to the ſheriff, for he has afligned it. Kendal v. Bromwich, 
P. 8 G. 2, affirmed in Exchequer Chamber. Fort. 37 1. hy 
If there are not two witneſles to the aſſignment, it is void. Mer v. Mills, M. 
9 92 Fort. 37 1. | N A nf 

ter a cepi corpus returned on an attachment for want of appearance, and bail- 

bond aſſigned, plaintiff waving proceedings on bail- bond, may have a meſſenger to 
bring in the body of the defendant. Cuthbert. v. Alban, in Sc. M. 1721. Bunb. 82. 

* - not to be reckoned as one of the four days. Shedley v. Sturt, M. 1 G. 
2. 7. 7 2. \ 1 22 ; 13 11 : TH 
In an action on a bail-bond, if the declaration ſets forth, that the capias iſſued i 
out of term time, the bond, the arreſt, and the writ are void. R. on general De- 
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If the declaration alledges that the bail-bond was aſſigned by the ſheriff accord- 
ing to the flatute, it is ſufficient, tho' it does not ſay by indorſement under hand 
and ſeal, in preſence, &c. Mftlin v. Morgan, M. 3 G. 2. Ld. Raym. 1 564. 

If the fourth day is Sunday, the bail-bond cannot be aſſigned till after Monday. 
Bullock v. Lincoln, M. 5 G. 2. Str. 914. 2 

In action on bail- bond aſſigned to plaintiff, it is not neceſſary to aver that the 
aſſignment was atteſted by two credible witneſſes, nor to ſet forth their names, 
nor to make profert of the aſſignment. Leafe v. Box, H. 19G.2. 1 Wilſ. 121. 

If in debt on bail-bond, defendant pleads that it is void, and there is a demurrer, 
and a fide-bar rule for ſheriff to return the writ ; this rule cannot be ſet aſide till it 
is determined whether the bond is good or not; if it is good, the aſſignment 


amounts to a return. Lord Brooke v. Stone, T. 21 C 22 G.2. 1 Wilſ. 223. 


Action on bail-bond ſhould be brought in the court where the bail was given, 
except on ſpecial circumſtance ; and if brought in another court, proceedings ſhall 
be ſet aſide, Chefterton v. Middleburſt, T. 31 G. 2. 1 B. M. 642. Walton v. Bent, 
T. 6G. 3 3 B. M. 1923. Barnes 92, . 

A bail- bond is not void tho' the debt is not ſworn to, or the writ marked, or 
the bond taken in too large a ſum, tho' ſheriff and perhaps plaintiff are puniſhable; 
it is therefore not neceſſary to ſet forth theſe things in declaration on the bail-bond, 
Whiſkard v. Wilder, P. 30 G.2. 1 B. M. 330. | 

The ſheriffs of London and Mrddleſex ſhall be obliged to return their writs, and 


bring in the body in four days (inſtead of fix as formerly.) General rule. T. 6 G. 3. 


3 B. M. 1921. | 
If on exception to bail, defendant adds bail, but does not juſtify, plaintiff with- 


out excepting to them, may proceed on bail-bond. Barnes 74. | 

After verdict on bail-bond, defendant may have leave to file bail in the original 
action, on circumſtances. Barnes 74. | | 

If there is only one perſon bail, and he ſurrenders defendant, the render is 
inſufficient to excuſe the ſheriff. Barnes 60. 

Proceedings againſt ſheriff ſhall not be diſcharged, tho' the bail was ſufficient at 
the time of taking it. Barnes 80. | 

If bail is juſtified after plaintiff applies for attachment againſt ſheriff, he ſhall 
pay coſts. Barnes 80, | 
_ Plaintiff muſt give notice in writing of exceptions to bail, or he cannot proceed 
on bail- bond. Barnes 88. 

If the bail to the ſheriff become bail above, plaintiff's having taken aſſignment 
of. bond does not wave exception, if they do not juſtify he may proceed on the 
bond. Barnes o. | | 

A plaintiff proceeding on bail-bond for want of juſtification, may deliver dech- 
ration in original action, as de bene eſſe, but if he demands a plea it is waver of 
exception to bail, and proceedings on bond ſhall be ſtopt. Barnes 92, 

The proceedings on the bail-bond muſt be in the ſame court with the original 
action, tho' the bail is an attorney in the court where bail-bond is ſued ; for by 
entring into it he waved his privilege. Barnes 117, | =_ 

If judgment on action 2 bail- bond is ſigned after plaintiff's death, his exe- 
cutor may bring freſh ation on bond, and ſhall have coſts in the original action (if 
teſtator might have had judgment but by defendant's default) and in the laſt action 
on bond, not on the firſt which abated. Barnes 96. = OR e 
If bail is not perfeRed till after plaintiff is intitled to attachment againſt 
ſheriff, he ſhall pay coſts of application againſt him. Barnes 98. 


All rules on ſheriff of London or Middleſex to return writs, or bring in the body, 


ſhall be to do it in four days after ſervice. Barnes 494+ 


(M) How far the Bail ſhall be liable. 


I the declaration and verdict is for more than the bail is bound for, he ſhall 


* be liable pro tanto. R. per cur. on Conſideration, Martin v. Moor, H. 5 G. 2. 
If a trial be loſt, the bail-bond ſhall ſtand as a ſecurity, even tho“ bail above 
has been put in and perfected; but if defendant will confeſs judgment, proceed- 
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ings on the bail- bond ſhall be ſtaid, even tho defendant become bankrupt. Tat- 
3 12 == goo G. 2. B. R. H. 364. Merryman v. Carpenter, M. 20 C. 2. 
Str. 1262. | | 


ing remove 
{ill liable. Gunn v. Mackbenry, T. 24 G. 2. 1 Will. 277. 


(N) To what they ſhall not be liable. 


EFENDANT is arreſted in K. plaintiff declares in L. he loſes his 
bail. Barnes 116. 


o) That will be a Bꝛeach of the Recognizance, 


T F one be taken up for a libel, and enter into recognizance to appear the firſt 
day of term, ad reſpond. and not to depart, and the attorney-general then ex- 


formation defendant is convicted, if he does not appear his recognizancg is forfeited, 


Rex v. Ridpath. Fort. 3 58 


(Q) How the Bail ſhall be relieved. 
(Q. 1.) By Act of the Court. 


IF the writ be returnable at a day out of term, the bail-bond taken on it is 
void, and that without plea, Milli v. Bond, M. 7G. Str. 399. 4 
If the ſecond ſcire facias is returnable the firſt day, the court will not a week 
after ſtay proceedings on the common terms; but will ſtay execution till after 

affirmance in the principal cauſe. ''Cole v. Buckland, T. 4 G. 2. Str. 872. 
But after judgment on ſcire facias againſt bail, the court will not ſtay execution, 
if there is no bail in error, unleſs the bail undertake to pay the coſts in error 
alſo, on affirmance. ' Ritſon v. Francis, M. 4 G. 2. Str. 857. 
Bail may be put in above againſt the conſent of the defendant. Berchere v. 
ar ö 
If the principal ſurrenders the ſame day, but after the ſcire facias is returned, 
the court on motion will ſtay proceedings againſt the bail. Galton v. Wigley, H. 
S „ Une Ong 1 | 
If the bail-bond is aſſigned after the death of the original defendant, the court 
will ſtop proceedings againſt the bail; but if it appears 0h 
the death of the principal, they ſhall pay colts. King ſton v. Holloway, P. 12 G. 2. 
e . g | ST SIPC anne 
Ball in error who refaſes to juſtify, but does not apply to have his name ftruck 
gut — the bail: piece, ma have it ſtruck 5 7 any e er the bail whe 
ave juſtified are become infolvent. Jones v. Tub, M. 26 G. 2. 1 Will. 337. 
„ Jadgment in caſe, debt on that judgment, defendant held to bail, ſecond judg- 
B59 66: /4: rxf9roes. ing principal before” retury of writ "againſt bail, rhe 
N 4 FI) Wie IO 972 e f Non 
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t plaintiff knew not of 


C 


court will ſtay proceedings on the recognizance, pending error on the firſt judg- 
ment. Barnes 8b. a + 4904 ; ; | | 
On reverſing outlawry on ſpecial original, defendant gives bail to appear to new 
original, to be filed in two terms; plaintiff proceeds to judgment, defendant 
brings error, no original filed in the two terms, yet court will not diſcharge re- 
cognizance, bail may plead, Did. : Ro ; 
| Proceedings on bail-bond may be ſtaid on coſts, and (if plaintiff has been delay d 
of trial, but not otherwiſe) receiving ſhort notice, and bond to ſtand for ſecu- 
rity: if the writ is returnable the firſt or ſecond return, and defendant is to plead 
without imparlance, plaintiff muſt declare de bene effe, or he delays himſelf. 
Barnes 81, 84, 91. | TYP | 

If bail-piece is Joſt, (on affidavit) a new one may be filed, that bail may ſurren- 


der principal. Barnes 10S. pk er, 
Plaintiff excepts the day after term, defendant juſtifies the firſt day of next'term, 


* 


proceedings on bail- bond ſhall be ſtayed. Barnes 110. 


Proceedings againſt bail ſet aſide, if judgment ſigned two months after plaintiff's 
death, on recent application they ſhall not be put to augita guereia. Barnes 277, 


(Q. 2.) 


Bail for a peer, in a recognizance for the peace, may ſurrender the peer in his 
diſcharge, tho' he come in of himſelf. If the recognizance 1s not in court, ſo 
that it cannot be done, the bail may take the peer into cuſtody in the inter im. 


Duke of Leeds's caſe, Furt. 359. | ; DS at: 
The King's debtor may be brought up and ſurrendred in a civil ſuit ; but the 


By Surrender of the Principal, 


cgurt will be ſatisfied that it is for a juſt debt, brought before the information, and 


that the application is by the bail. Caſe of Bail of Boiſe and Sellers, M. 12 G. 
Str. 641. : he 

If action on recognizance is brought in C. B. againſt attorney of B. R. and 
plaintiff deſiſts, and then defendant ſurrenders the principal, and then bill is filed, 
the render is good. Hoare v. Mingay, M. 5 G. 2. Str. 915. 

The bail in a ciyil action, of a man convicted for felony and pardoned on con- 


dition of tranſportation, may ſurrender him in diſcharge of themſelves. Bail of 


Fergen's caſe, M. 18 G. 2. Str. 1217. 

If bail do not apply to ſtay proceedings pending error, till their time to ſurrender 
is out, the court will not give them time for that purpoſe. Richargſen v. Jelly, T. 
ar G. 2. Str. 1270. 185 | Jl 

Bail may bring up the principal (an impreſſed man) in cuſtody by babeas corpus, 
and ſurrender him in their diſcharge : he is firſt committed to the marſhal, an ex- 
eneretur entred, and the man delivered igſianter to the military officer. (This is 
under a Preſs-Act.) Bond v. Jſaac, P. 30 G. 2. 1B. M. 339. 

A ſoldier not in cuſtody may be ſurrendred by his bail, committed to the mar- 
ſhal, and inſtanter ſet at large. id. 


If a writ of error is allowed before the time is expired for ſurrendering the prin- 


(Q. 2.) 
W hat ſhall be 
a ſurrender 
in due time. 


cipal, tho” notice of allowance is not given till after, the court will ſtay proceed- 
ings on. ſcire. ſacias, till after the writ of error determined. Capron v. Areber, P. 


30 C. 2 18 M. 340. 1 5 | Af A: : 
Altho' the exoneretur is by negle& of the officer not actually entred on the bail- 
piece; yet if plaintiff is apprized of the furrender, ſci. fa. againſt the bail thall be 
ſet aſide, tho” plaintiff s attorney knew not of the ſurrender. Bond v. ac, M. 
31 6. 2. 1 B. M. 409. i I e 999 aeg ed 
Surrender on the appearance-day o 
pearance-day of return of firſt ſci. 


action on the nizance, or en the ap- 


two nichils, (fitting the court) is good. Barnes 822 6. 
. Defendant cannot render himfelf, unleſs bail is perfected in time. Bapres 105. 
Sucre. For, "AC ö | "WIA 5 ; * ; * ; 1 15e UE If) d 
After Judge's order for time to put in and perfect, defendant puts in, but does 
bond ſet afide, 


f 1 1 214 111 , 
— e. 43 T5 


If 


not juſtify bail, and furrenders ; this is good, and proceedinge on 
Barnes Ill, 3 N 4 W „ A 19113 


. if feire ſeci returned, or of ſecond ſes. fo, if 
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If a rule to ſhew cauſe why proceedings on ſci. fa. ſhould not be ſet aſide, is 
diſcharged, ſurrender of the principal the ſame day at a judge's chambers, is too 
late; it ſhould be /itting the court, and in ſtrictneſs, on the guarto die of the return 
of ſecond ſes. fa. Simmonds v. Middleton, P. 23 G. 2. 1 Wilſ. 269. Barnes 75. 

Surrender at eleven at night on the laſt day is not ſufficient, tho' defendant is de- 
livered to a judge's tipſtaff, and lodged in priſon that night; he muſt be brought 
into court, or before a judge, to have exoneretur entred. Hunt v. Coxe, M. 3 G. 3. 
3B. M. 1360. IM | 

Surrender at a judge's chambers, on guarto die paſt, on an action on recognizance, 
is not good, it muſt be in court. Barnes 66, 

The true time of defendant's ſurrender. ſhould be marked by the filazer. 
Barnes 69. | | 

If the reddidit ſe is ſigned by the judge, and the bail refuſes to pay the fees, 
and defendant goes at large; the ſurrender is ineffectual, and the entry void. 
Barnes 70. : 

Defendant cannot be ſurrendred by his bail, before return of the writ ; if done, 
it ſhall be ſet aſide; but if the return is paſſed before application made, defen- 
dant ſhall be brought into court by habeas corpus, and ſurrendred de novo. Barnes 88. 


(Q. 5.) By the Death of the Principal. 


If after ca. ſa. returned non eſt invent. and filed, the principal dies before the re- 
turn of the ſecond ſci. fa. bail are liable. Glyn v. Yates, P. 8 6. Str. 511. 
After ſuing out ca. Ja. bail cannot diſcharge themſelves but by actual ſurrender. 


D. Ibid. | 
If principal dies before judgment could be had againſt him, proceedings on bail- 


bond ſhall be ſtaid. Barnes 99. | | 
But if the cauſe could have been tried before defendant's death, (bail not being 


perfected) the bail-bond ſhall ſtand ; for plaintiff might have entred judgment after 
defendant's death, by fat, 17 C. 2. c. 8. | 


. 


(Q 7.) If it be releaſed or diſcharged. 


F a bankrupt's certificate is obtained before the bail are fixed, they ſhall be diſ- 
1 charged: if they are fixed before the certificate is obtained, they remain liable. 


Wooley v. Ccbbe, H. 30 G. 2. 1 B. M. 244. 
In C. B. exoneretur was entred tho' (mb. ) bail was fixed. (N. B. Notice, and 


no cauſe ſhewn.) Paſch. 24G, 2. Barnes 104, 105, 


(R) Pꝛoteedings againſt Bail. l 
(R. I.) By Scire Facias. 


(R. 1. IF after error is brought by the principal, a ſcire facias is ſued out againſt the bail, oh, 
When it ſhall Gf 


the court will order proceedings to be ſtopt on the bail's conſenting, if the 
judgment be affirmed, to ſurrender the principal, or give judgment on the ſcire 
facias. Myer v. Arthur, P. 7 G. T. 10 G. Tucker v. Waller. Str. 419. 

But if the writ of error is not brought by the principal, while he may be ſur- 
rendered by his bail, B. R. will not ſtay. proceedings on a ſcire facias againſt the 
bail, pending the writ of error. But the Houſe of Lords may, pending error in 
Parliament. Everett v. Gery, T. 7 G. Alridge v. Snowdon, T. 10 G. Str. 443. 

The court will not ſet aſide judgment ſigned againſt bail, becauſe error pending 
by the principal. Fiſber v. Emerton, T. 8G. Str. 526. 

I the ce. /. is returned before the death of the principal, a ſcire facias may 
iſſue againſt the bail. Barry v. Barry, M. 13G. Str. 517. Ld. Raym. 1452. 
Toery v. Machen. Ghn v. Yates, M. 1G. 2. Str. 717, Ld. Raym. 1452. | 
The court will not ſtay proceedings againſt bail, pending error till bail is put in 

upon the writ of error. Hunter v. Sampſon, M. 1 G. 2, Str. 781. 


* It 


y 
* ; 
1 


It may be teſted the day of the return of the ca. fa. Stewart v. Smith, P. 3G. 2. 


4 Str. 866. Ld. Raym. 567. 


If a ca. ſe. againſt the principal is left with the ſheriff before allowance of writ 


4 of error, and appears afterwards + to be returned non eff inventus, it ſhall be pre- 
T camed to be returned after writ of error ſpent, and it is ſufficient to ground /c:re 
© facias againſt bail. Simmonds v. Middleton, P. 23 G.2. 1 Wil. 269. 


The court will not examine whether the ca. ſa. is actually returned and filed 


* before iſſuing ſci. fa. for if that was pleaded, the return might be filed at any 
0 time before replication. Hunt v. Coxe, M. 3 G. 3. 3 B. M. 1360. 


A ca. ſa. againſt principal, returnable whilſt writ of error depending, warrants 


| not proceeding againſt bal. Borne 83: 


It the firſt ci. fa. bears zefte the ſame day with the ca. ſa. and bail have rendered 


: principal after judgment, both ſci. fa.'s ſhall be quaſhed. Barnes 95. 


If there are fifteen days between the tete of the firſt; and the return of the ſe- k. 2. 


cond ſcire facias, it is ſufficient. Elliot v. Smith, T. 13 G. 2. Str. 1139. 3 . 
A capias ad ſatisfaciendum may be taken out againſt bail, without any ſcire facias, facias ſhall 
or return of nulia bana. Mid. — 


Sci. a. on a bail- piece remaining in Middleſex, muſt be ſued out in Middleſex, 


h [ tho' the original cauſe of action was in London. Bond v. Iſaac, M. 31 G. 2. 1B. 
AM. 409. 


Where the caption is in another county, and inrolled in Mzddleſex, the fer. fa. 


bs may be in either county, but where the caption is in Middleſex, the ſci. fa. muſt be 
there. Barnes 96, 207. | | 


It is ſufficient if it ſays, alibo“ plaintiff recovered judgment, without averring 


he did recover. Barnes 431. 


So tho' recognizance was at the ſuit of A. and the judgment was A. junior. 


| Barnes 43 *. 


Surrender ſhall be to the court, whither the proceedings are removed; tho' the (R. 3.) 


2 recognizance is to render to the inferior court. Freſhwater v. Eaton. Z. 3 G. Flew to x 


Str. 49. . 

| f a 3 the principal: 
= A ſcire facias againſt bail is never amendable. Grey v. Tefferſon, P. 15 G. 2. (R. 8.) 
Ke Str. I 165. | | Nul fiel re- 


Scire facias on recognizance on error, need not ſet out the condition of recog- cord 


WE nizance which is not incorporated, but ſubſcribed by way of defeazance; in recog- 
== nizance on capias, otherwiſe. Barnes 93. f | | 


(R. 9.) By Action of Debt. 


The defendant ſhall not traverſe the arreſt of the principal; for it would avoid 
all bail-bonds civilly taken, without expoſing the party by an arreſt, Wathins v. 
Parry, J. 7 G. R. on Demurrer. Str. 444. Semb. alſo on Sci. Fa. Wathins v. 
Marſh, T. 7 G. Fort. 364. Haley v. Fitzgerald, M. 12 G. Str. 643. 

The writ muſt be ſerved four days before the return. Barnes 62. 

On error brought, proceedings on action on the recognizance ſhall be ſtaid, 
without defendants giving judgment; for that would preclude ſurrender of the 


principal. Barnes 82, 


| There muſt be fifteen days between 7efte and return of ca. ſa. to ground proceed- 
ings againſt bail. Barnes 76. = 


Ca. ſa. returnable pending error, is not foundation for proceedings againſt bail. 
Barnes 83. | 
(R. 11.) How Execution ſhall be: 


7 2 ſo, lies againſt bail on a writ of error. Goodehild v. Ghaworth, H. 2 G. 2. 
F. 2. ; | N | | | 


6 BANKRUPT 


C. 1.) 


Conceslment 


of himſelf. 


bankruptcy, yet abſconding to avoid an attachment upon an award, for non- de- 


BA NR R NV. T. 
(A) Tho may be a Bankrupt, 


Farmer, renting 300 J. per annum, planting divers acres annually with pota: -- 
toes, and ſelling them for gain; if he alſo buys great quantities of pota- 
toes, hires warehouſes for them, and ſells them in ſeveral markets, may be 2 8 


bankrupt. Mayo v. Archer, P. 8 G. Str. 513. 


Drawing and redrawing bills of exchange for large ſums, and for a long time, » 
tho' no commiſſion money allowed on either fide, and tho' loſs accrues to the 
"bankrupt, yet makes a man liable to a commiſſion of bankrupt. Richardſon v. 


Bradſhaw, H. 1752. 1 Atkyns 128. 
It is doubful whether the clauſe of 21 7a. 1. whereby a ſcrivener may be a 


bankrupt, is not repealed by 10 Ann. c. 15. but a ſcrivener is implied in the 


clauſe of 5 G. 2. c. 30. relating to bankers, brokers and factors, and may certainly 


be a bankrupt. Ex parte Burchal, H. 1742. 1 Athyns 141. 
A clergyman may be a bankrupt. Semb. ex parte Meymot, M. 1747. 1 


Altryns 196. | | 
A pawnbroker, under fat. 5 G.2. Highmore v. Molloy, M. 1737. 1 Athyns 206. 
A publick officer, as an exciſeman, if he trades. Did. 


A feme covert, daughter of a freeman of London, and trading ſeparately in London. N | 


Ex parte Carrington, M. 1739. 1 Atkyns 206. 


A perſon-may act as a banker (conſequently be a bankrupt) tho' he does not 


keep an open ſnop. Ex parte Wilſon, M. 1752. 1 Athyns 218. 


A feme covert, a ſole trader in London, may be a bankrupt. Lavie v. Philips, 7 


'M. 6G. 3. 3 B. M. 1776. 
(B) Tho not. 


H E. executor of a trader who only diſpoſes of his teſtator's lock, or buys Ik 


wines only to fine teſtator's ſtock, is not a trader, or liable to commiſſion 


of bankrupt. Ex parte Nutt, T. 1743. 1 Atkyns 102. 
An infant. Ex parte Sydebotbam, T. 1742. 1 Atkyns 146. | 
A man who buys a coal mine (without limitation of time or term, yielding 


rent and a quantity of coals yearly, and power of re-entry for non-payment) works 
it, and ſells the coals. Port v. Turton, T. 3 G. 3. 2 Will. 169. 
A victualler, or common alehouſe-keeper. Perkin v. Proctor, J. 8 G. 3. 2 


Wilſ. 382. . | 
Treſpaſs lies againſt aſſignees, under a commiſſion againſt a man not liable to 


be a bankrupt. bid. 


(C) Act of Bankruptcy. 3 
(C. 1.) What ſhall be. „ 


} 


JF a man ride out, returns in the evening, before which a bailiff had been to 


arreſt him, next morning he tells him he went out to gain the term of plain- 
tiff, but will now give bail on a new writ, which he does; it is an act of bank- 


ruptcy under 1 Fac. 15. Maylin v. Eyloe, T. 2 G. 2. Str. 809. | 
Where there is a doubt of the bankruptcy, and the bankrupt is out of the 


kingdom, the court will not ſuperſede the commiſſion on petition, but direct an 


iſſue; if the bankrupt is at home will ſend it to commiſſioners to re-conſider. Ex 


parte Gulſion, T. 1753. 1 Atkyns 193. 5 

A merchant going to his eſtate in Barbados, with the knowledge of his credi- 
tors, and ſeeing them daily, and afterwards remitting money to them, ſhall not be 
a bankrupt five years afterwards, becauſe a fervant proves he was denied to one or 
two of thoſe creditors. Ex parte Gulſtan. 1 Atkyns 193 and 139. hore 
Altho' abſconding to avoid the payment of a juſt and true debt is an act of 


livery 


+ 


nn U r 1. 


˖ f pods purſuant to the award, is not an act of bankruptcy, for it is not a 
—4 2 only, and ſo not within the act 1 Jac. c. 15. Lingood v. Eade, 


7. I -Athns 190. | 
wo rt bitſelf to i creditor at eleven o' clock at night is not an act of brank- 


> te Hall, M. 1753. 1 Atkyns 201. RE 
1172 man ene 5: and the bailiff takes his word to put in bail, and he keeps 
at home to avoid the conſequences, it is an act of bankruptcy. Barnes 160. 


II A. pays B. part of conſideration- money for the equity of redemption of his 
eſtate, and B. refuſes to proceed, A. arreſts him, and B. lies two months in priſon; 
this Is not foundation for a commiſſion, for no action at law could in ſtrictneſs be 


maintained, but a bill for performance. Ex parte Hylliard, T. 1751. 1 Athyns 147. 


If a trader executes conveyance of his whole ſubſtance to a particular creditor, 
tho' by way of ſecurity, and for a valuable conſideration, but does not deliver poſ- 


ſeſſion till he reſolves to commit an act of bankruptcy, it is fraudulent and an 


act of brankruptey. MWorſely v. Dematics, H. 31 G. 2. 1 B. M. 467. Wilſen v. 
Day, T. 32, 33 G. 2. 2 B. M. 822. 5 
If he conveys and delivers poſſeſſion of all to one creditor, juſt before he com- 


mits an act of bankruptcy, it is fraudulent. Td. > 2H, 
Or even it he colourably reſerves a part. R. per Hardwicke C. in Gayner's 
caſe, Iod : ; 
How far a trader after reſolving to commit act of bankruptcy may prefer a juſt 
creditor, by conveying part of his effects to ſatisfy his debt. Q. 1619. 


(C. 9) To what Time it ſhall relate. 


If the act of bankruptcy is lying two months in gaol, he is bankrupt from the 
firſt day by relation, ſo as to ſet aſide all intermediate tranſactions. Barw ell v. 
Ward, H. 1744. 1 Atkyns 260. : | x | 

If a man is arreſted in Kent, and afterwards brought up to be turned over, and 
on the road to the judge's chamber is permitted, at his requeſt, to call at his at- 


torney's in London, and thence is carried to the judge's chamber, bailed, inflantly 


there ſurrendered by his bail in diſcharge, and inſtantlyj committed, and lies two 
months, he is bankrupt from the firſt arreſt. Tho' on a fair and ſubſtantial bailing, 
only from the ſurrender. Roſe v. Green, H. 31G.2. 1 B. M. 437. 

But ſuch being out of cuſtody in London, is not an eſcape to make him bank- 
rupt. Bid. | 


(D) Commiſſion, 
(D. 1.) How it iflues. 
EY Creditor who has the body in execution, cannot be a petitioning creditor. 


X Burnaby's caſe, M. 11 G. Str. 653. 
Nor he whoſe debt was contracted after the act of bankruptcy. Toms v. Mytton, 


H 13G. Str. 744. £4mbroſe v. Clendon, P. 9 G. 2. Str. 1042. 


But the indorſee of a note given before the act of bankruptcy, and indorſed after 
it, may be petitioning creditor. Ex parte Thomas, M. 1747. 1 Atkyns 73, 126. 
So a creditor, by a promiſſory note of above fix years ſtanding, may. Swayne 
v. Wallinger, H 13 G. Str. 746. a 
Aſſignee of a bond cannot be a petitioning creditor, for he is not a legal but only 
an equitable creditor, and no equitable debt is ſufficient. Mealicot's caſe, P. 4 G. 
2. Str. 899. Ex parte Hylliard, T. 1751. 2 Vezey 407. | 
| Creditor by ſimple contract before act of bankruptcy, taking a bond after a ſecret 
act of bankruptcy may be a petitioning creditor. Ambroſe v. Clendon, P. 9 G. 2. 


Str. 1042. B. R. H. 267. 


Caveats againſt commiſſions of bankrupt before they iſſue ought not to be al- 
lowed, tho' there have been ſome inſtances of them. Ex parte Parſons, M. 1746. 


1 Atkins 72. 
A commiſſion 


(O. 3.) 
Continuance 
in priſon, 


(C. 8.) 
Fraudulent 
conveyance. 
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Brad MR 8 UP: T. 


A commiſſion may iſſue to find the party a bankrupt, and to make a proviſional 
aſſignment, with reſtrictions not to iſſue warrant of ſeizure againſt effects, nor to 
ſummon bankrupt to ſurrender, till trial at law had, and further directions. 15:9. 

If a perſon carries on trade in a kingdom belonging to the crown of Great Bei- 
tain, where the bankrupt acts are not adopted (as Ireland) and comes over here, a 
commiſſion may be taken out if he has contracted debts here. Ex parte Williamſon, 
H. 1750. 1 Athyns 82. | | 

Under a joint commiſſion each partner muſt be found a bankrupt, and tho' one 
dies afterwards, the commiſſion may go on, but if one is dead before the commiſ- 
fion iſſues, it is void. Beaſley v. Beaſley, H. 1736. 1 Atkyns 97. 
teſtator, for it is veſted in his aſſignees, unleſs the commiſſion is ſuperſeded. Ex 
parte Goodwin, P. 1740. 1 Atkyns 100. 

A commiſſion may iſſue againſt one partner of three, for a joint debt, tho' an 
action cannot be maintained againſt one, without joining the other two. R. by C. 
B. unanimouſly on iſſue directed. Ex parte Criſp. T. 1744. 1 Athyns 133. 

A debt on an account not liquidated, is a foundation for a commiſſion of bank- 
rupt. Flower v. Herbert, T. 1751. 2 Vezey 326. 

Indorfee after, of a note drawn before, a& of bankruptcy may be petitioning cre- 
ditor, for the note was due by bankrupt. before the act to the drawee. Anon. J. 
1G. 3. 2 Will. 135. SIS 

Action on the caſe lies for falſely and maliciouſly ſuing out a commiſſion, not- 
withſtanding the remedy given by ſtatute of aſſignment of the bond. Brown v. 
Chapman, T. 3 G. 3. 3 B. M. 1418. 


(D. 2.) Who ſhall take Advantage of the Commiſſion. 


Separate creditors cannot be admitted to prove their debts under a joint 
commiſſion, without the ſanction of the court. Ex parte Sandon, H. 1743. 
1 Atkyns 68. | | x | 

Under a joint commiſſion ſeparate creditors may come in, and joint creditors 
ſhall be paid out of the joint, and ſeparate out of the ſeparate eſtate, for the aſſign- 
ment is of the whole eſtate. Ex parte Baudier, M. 1742. 1 Athyns 98. 

But where two ſeparate commiſſions iſſue againſt two, as ſeparate traders, tho 
they have been partners, there the creditors on the joint eſtate cannot come in, 
but muſt take out a joint commiſſion. 16:4. | 

If a ſeparate commiſſion is taken out againſt perſons who were formerly partners, 
the joint creditor ſhall be at liberty to bring bill for their demand, on account of 
the partnerſhip, againſt the aſſignees of the ſeparate eſtate, who ſhall ſell all the 
effects ſeized under the commiſſion, and depoſit the money in the bank, but make 
no dividend till the ſuit is determined; and in the mean time, the joint creditors 
may prove their debts under the ſeparate commiſſion, without prejudice. Ex parte 
Voguel, H. 1743. 1 Atkyns\132. | 

A ereditor-1s not intitled to purſue the perſon of the bankrupt, and alſo to re- 
ceive a proportionable benefit under the commiſſion. Ex parte Capot, H. 1739. 
r Ahn 219. | 55 | 
A creditor who has brought action, and alſo proved his debt under the commiſ- 
fon, and, being the majority in value, choſen himſelf aſſignee, may ſtill make his 
election to proceed at law. Ex parte Dorvilliers, T. 1751. 1 Athyns 221. | 


(D. 3.) Who are Creditors, 


A creditor by bond, who has alſo an open account with the bankrupt, may 


prove the bond debt before the account is ſettled, which may be ſettled after- 


wards, and he is intitled only to the balance. Ex parte Simpſon, T. 1744- 


1 fkyas 084 oe. | . 
A creditor who has a bankrupt in execution for one debt, may prove a diſtinct 


debt againſt him under the commiſſion, tho' he will not wave his execution for 
the other debt. Ex parte Botterill, P. 1746, 1 Athy 19. 


I One 


The executor of a bankrupt cannot take out a commiſſion for a debt due to his 


One inhabitant 
the reſt of the pari 
not paid in to the 

If a creditor has 
for 15 years ; whet 
admitted to prove 
9 years before. E 

If a man before 
300 J. and afterwa 
made, the wife ma 
M. 1740. 1 Athy 

If a man by art 
ſhe ſurvives him, 2 
cannot be admitted 

The privilege of 
debts, is co- extenſi 

If the father of 
huſband icoo J. aft 
at 4 per cent, and 
becomes bankrupt, 
be paid dividend fo 

If huſband befo! 
time for her benefit 
for his own benefit, 
they ſhall be admit 
the creditors under 
ſecured to the wife 

If judgment has 
withſtanding the de 
terms of the bond it 

If A. draws bills 
bills drawn by A. « 
come bankrupt, the 
miſſion for as much 
ſion. Ex parte Wa 

A. gives a note | 
B. indorſes it to C. 
from A. and B. for 
dividend, till an iſſu 


fon. 1 Athyns 125. 


By fat. 19 G. 2. 
aſſured in polices of 
contingency happen 
loſs or contingency. 

If A. and B. hav! 
a private a& of bar 


3000 J. which after 
on a bill brought by 
1 Alkyns 126. 


A. draws on B. v 
both become bankr1 
cave dividends, but 
ſhall ftand in the pl; 


count of his acc 
holders receive full 


to anſwer what B. t 
perſon of A. for the 
1752. 1 Athyns 12c 

B. agrees with A. 
en B. who accepts t. 


SANK AUP T 
ant of a pariſh may be admitted to prove a debt for himſelf, and 
pariſhioners, for land- tax received by the bankrupt as collector, and 
the receiver- general. Ex parte Child, H. 1751. 1 Atkyns 111. 


has taken a diſtreſs for rent, knows of the commiſſion, yet lies by 
vhen the bankrupt and the aſſignee are both dead, he ſhall not be 


ove a debt, tho' he pretends he was ignorant of a dividend made 


Ex parte Peachy, T. 1754. 1 Atkyns 111. 
fore marriage gives a bond to truſtee, conditioned to leave his wife 
-rwards becomes bankrupt, and dies inſolvent before any dividend 
may be admitted a creditor. Semb. ſed dub. Ex parte Greenaway, 
Athyns 113. 
7 articles, previous to marriage, covenants to leave his wife 600 /. if 
m, and becomes bankrupt, and dies before dividend made, the wife 
itted a creditor. Ex parte Groome, T. 1744. 1 Athyns 115. 
tenſive and commenſurate. Did. | 
r of the wife gives a bond previous to the marriage, to pay the 
J. after the death of himſelf and wife, and in the mean time intereſt 
and the bond is forfeited by nonpayment of intereſt, and the father 
-upt, the huſband ſhall be admitted to prove bis debt of 1000/7. and 
ad for it rateably with the other creditors, id. Winchefter's caſe. 
before marriage contracts with truſtees to pay money in his life- 
enefit if ſhe ſurvives, and if ſhe dies, for children, if no children 


nefit, and he becomes bankrupt after breach of payment to truſtees, 


admitted creditors on equitable terms, the intereſt ſhall be paid to 
nder the commiſſion during the huſband's life, and the principal 
wife if the ſurvives. Bid. 
t has been given at law by the huſband for this ſum, it is a debt not- 
he defeazance, and the truſtees ſhall be admitted as creditors,'tho' the 
ond itſelf be otherwiſe, Bid. Ex parte Mitchel, M. 1751.1 Ath. 120. 
bills on B. who has no effects in his hands, and B. accepts other 
A. on C. who has no effects in his hands, and both B. and A. be- 
t, the aſſignees of B. ſhall be admitted creditors under A.'s com- 
much as they pay to the indorſees of A.'s bills under B. s commiſ- 
fe Walton, M. 1743. 1 Atkyns 122. 
note payable to B. in two months for 100/. without conſideration, 
to C. allowing 9 per cent. diſcount, when due, C. takes joint-bond 
B. for 100/. A. becomes bankrupt, C. ſhall not be admitted to the 


in iſſue tried whether the bond 1s uſurious or not. Ex parte Thom- | 


125. T 

G. 2. c. 32. obligees in bottomree or reſpondentia bonds, and the 
ces of inſurance, ſhall be admitted to claim, and after the loſs or 
appened, to prove their debts and have their ſhare of dividend, as if 
zency had bappened before commiſſion iſſued. 

. have tranſactions principally in negociating bills, and B. commits 
of bankruptcy, after which A. pays to B. 712 J. and B. pays to A. 
after the commiſſion, the aſſignees of B. recover at law againſt A. 
ght by A. he ſhall be allowed the 712/. Billon v. Hide, M. 1749. 


n B. who has no effects but accepts for the honour of the drawer, 
bankrupt, the bill-holders prove under both commiſſions, and re- 
s, but not ſufficient to pay 20 3. in the pound; the aſſignees of B. 
the place of the bill-holders pro tanto as B. 's eſtate has paid on ac- 
cceptance of the bills, but ſhall receive no dividend till the bill- 
re full ſatisfaftion ; and if the ſur 
it B. has paid as acceptor, the aſſignees ſhall have action againſt the 
for the reſidue, tho' he has had his certificate. Ex parte Marſhal, 
mms 129. | N 8 Ws 7 
ith & vs anſwer all draughts of C. on him on 47s account ; C draws 


cepts tho he has no v—_ on B.'s non-payment C. pays it, C. ſhall 
| | ; " | | be 


ze of creditors to come in, and of bankrupts to be diſcharged from 


plus of A. s eſtate is not ſufficient 
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(D. 4.) 


For diſcovery 
of the bank- 


rupt. 
(D. 6 


KN 

be admitted a creditor under the the commiſſion againſt B. the acceptor. Ex 
parte Marſhall, T. 1753. e 4 <4 Hd 

An Apprentice comes in only as a creditor, and only for the ſum remaining 
after deducting for the time he lived with the bankrupt. Ex parte Sandby, M. 
1746. 1 Atkyns 149. : ; NA REY 
- If huſband previous to marriage gives bond to truſtees for 600 J. for the wife's 
ſeparate uſe, with power to diſpoſe of it by will, and ſhe appoints it to her 
children by former huſband, they ſhall come in as creditors, tho' the huſband 
become | bankrupt, ſuggeſts that he was deceived in his opinion of his wife's 


fortune. Ex parte Marſh, T. 1744. 1 Atkyns 158. 
If A. lends a ſum of money to one partner (who is intitled to the whole partnerſhip 


ſtock, and two-thirds of the profit) and he lends it to the partnerſhip trade; and 4. 


alſo depoſits bonds for ſafe cuſtody with him, which he pawns, and lends the money 


to the partnerſhip trade, and a joint commiſſion iſſues ; A. ſhall not come in im- 


mediately and directly with the other partnerſhip creditors, but by way of circuit 
he is intitled, as ſtanding in the place of that partner who has paid the money to 
the uſe of the partnerſhip trade. Ex parte Hunter, H. 1742. 1 Athyns 223. 

If two partners agree to borrow money for the partnerſhip uſe, and one only 
gives bond, which the other witneſſes, and the money entered in partnerſhip 
caſh- book, the obligee ſhall be admitted a creditor under a joint commiſſion, Ex 
parte Brown, H. 1745. 1 Atkyns 225. | | 
If A. a trader in Holland fails, and has a ceffio bonorum, and then borrows money 
in England of a former creditor, and gives him bond for the new loan and 
the old debt, he ſhall be admitted creditor for the whole. Ex parte Burton, 
M. 1744. 1 Atkyns 255. | 

So if a bankrupt, after his certificate allowed, applies to a former creditor for a 
new loan, and gives bond for both, he will be admitted for the whole on a ſecond 
bankruptcy. Semb. Ibid. 7: 1 
- If A. being indebted to B. aſſigns a mortgage to him, and becomes bankrupt ; 
the mortgage ſhall be fold, and B. come in as a creditor under the commiſſion, 
for the deficiency only. Ex parte Bennet, H. 1742. 2 Atkyns 527. 

If A. has joint bonds from the bankrupt and another, he may.come in for ths 
whole debt under the commiſſion, without delivering up the bonds, as he has a 
right to get in what he can from the co-obligor. 161d. . 

But 9. whether if the bankrupt has depoſited bonds from third perſons to him, 
as a further ſecurity to 4. he can be admitted a creditor for the whole debt, 
without delivering up the bonds. 16:4. © | | | 
A perſon may prove a debt in right of his wife, and yet bring an action at law 
for a debt due to him in his own right. Ex parte Matthews, M. 1754. 3 At- 
kyns 816. | | | 
l On an uſurious contract, the whole debt is void, and the aſſignees are not 
obliged to pay even what is really due. Ex parte Skip, T. 1752. 2 Vezey 489. 
A father with whom a child lived and was maintained, and who received the 
earnings of the child, becoming bankrupt, the child may be admited a creditor, 
but with caution. Ex parte Macklin, T. 1755. 2 Vezey 675. 


(D. 4.) The Power of the Commiſſioners. 


A man may go before the commiſſioners, and ſubmit to them for the time, yet 
proteſting he is no bankrupt, and may notwithſtanding bring an action in reaſon- 
able time againſt the aſſignees. Flower v. Herbert, T. 1751. 2 Vexey 326. 


The bankrupt ought to have a copy of the interrogatories, and time to conſider 


For diſcovery of his anſwer, and he cannot be committed for not anſwering queſtions which 


of his eſtate, 
y examina- 


tion of the 
bankrupt. 


are not in writing. Rex v. Solomon Nathan, M. 4 G. 2. Str. 880. | 
The bankrupt is not obliged to attend aſſignees to aſſiſt in, making out his ac- 
counts after the forty-two days, or the enlarged: time, for his protection from 
arreſts extends no further. Ex parte Turner, T. 1:42, '1 Athyns 148. | 
_ Hardwicke C. ſaid, he would compel his attendance, if indemnified from at- 
reſts by creditors under the commiſſion, tho' not by creditors at large. Bid. 


If a: bankrupt is indicted by a creditor who has not proved his debt, for not 


- 
— 


| ſurrendering within the time, and the affignees and other creditors declare they 


5 Te | are 


* 


rn U- P- Th 


tisßed with his behaviour, the court will not give their aſſiſtance by order- 


* are ſa ; a 
= ing the clerk to attend with the proceedings; for the law ſeems to intend ſuch 
1 roſecution ſhould be with the concurrence of the creditors under the commiſſion. 


8 arte Wood, T. 1751. 1 Athyns 221. . 2 
here a bankrupt has not ſurrendred in time, but there appears no intention of 
$9 defrauding, the chancellor may ſuperſede the commiſſion, to prevent proſecution, 
7 115 after a perſon is declared a bankrupt, and the three fittings at Guildhall ad- 
vertiſed, the commiſſioners have proof that he is ſecreting his effects, they may 
ſummon him to appear ſooner, and on his non attendance certify it to a judge, 
who may commit him to Newgate; they may then bring him before them, and 
if he refuſes to be examined, they may recommit him, Ex parte Lingood, P. 
1742. 1 Atkyns 240. Late! | | > Big 

That I have loſt 2000/. on goods fold laſt year, and r000/. on mournings, and 
have been extremely extravagant for ten years; is not a ſufficient anſwer to an 
inquiry after a deficiency of 13000/. Rex v. Perrot, H. 1 G. 3. 2 B. M. 1122. 

Nor expences attending my connections with the fair- ſex, 5000/. 
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Nor that he had given 50001. to a woman now dead, and all letters Cc. burnt, 
Rex v. Perrot, T. 1 G. 3. 2 B. M. 1215. : fn, | 
io. The examination, nor their power of « ommitment, nor the duration of the com- 
WW mitment, is not confined to the time limited for bankrupts ſurrender. Bid. 
© If the examination of a perſon is by order limitted to the bankrupt's trading & 2 


only; that ſhall not reſtrain the commiſſioners from aſking any queſtion relevant 
to his being a trader, or any circumſtances relating thereto; as whether he had 
aſſigned over his thare, Ex parte Parſons, M. 1747. 1 Athyns 204. 

Counſel ought not to be allowed to every perſon on their examination. Bid. 
= The court will not reſtrain commiſſioners in their examinations, and inſtead 
thereof order a perſon to be examined. on interrogatories. Ex parte Bland, M. 
Top 1747. 1 Atkyns 205. 


If a man deviſes lands to A. for life, then to truſtees to ſell and divide the , (2:19: 
s 2 * : | or diſpoſal 
money among A. 's children living at A.'s death; one of them becomes * of his eſtate, 
and gets his certificate, and A. dies, this contingent intereſt ſhall go to the aſſig- lands and 
_ nc. Higden v. Willamſon, M. 1731. 3 7, + © | you 3 
4 The aſſignees may ſell the office of under-marſhal of the city of London; for it eſtate. 
does not relate to the adminiſtration of juſtice, but only of the police of the city. 


Ex parte Butler, T. 1749. 1 Atkyns 210. | 


Ikft an officer of the army becomes bankrupt, the chancellor may lay his hands 
1 on his pay. D, er Harduicbe, C. Did. ; ak 

1 If the bankrupt will not ſurrender his office, and abſconds; the court will not 
3 order, but recommend it to lord- mayor and aldermen to diſmiſs him for neglect 


1 of duty, and to admit the purchaſer. Ex parte Butler, M. 1749. 1 Athyns 215. 
If tenant in tail mortgages for years, becomes bankrupt, and dies without 
6 ſuffering recovery, the aſſignee ſhall have the land, clear of the mortgage. Beck v. 
_ -ÞHwins, T. 24 G. 2. 1MHilſ. 276. | | 


But if a man, not a trader or in debt, makes a voluntary ſettlement on a child, (D: 12.) 
and afterwards becomes a trader and bankrupt, this ſettlement is not liable to the Fa apes of 
bankruptcy. Lilly v. Oſborn, T. 1734. 3 P. V. 298. 8 ben or wuf- 


oy 


Lands conveyed by A. after marriage, to truſtees, in conſideration of five ſhil- tees. - 


lings, and other valuable conſiderations, in truſt for himſelf for life; to his wife 
for life, then to his eldeſt ſon if he ſurvives father and mother, then to his other 
ſons; if g. becomes bankrupt 22 years afterwards, ſhall be conveyed by the truſ- 
tees to the aſſignees, by virtue of fat. 1 Ja. 1. c. 15. Walker v. Burrows, M. 
JJ ( P . and Ef vote bart; a4 
| If A. in declining circumſtances, conveys an eſtate for an inadequate conſide- 
ration, it ſhall only ſtand for a ſecurity for as much as was really due, and the 
eſtate be conveyed to the aſſignees. Barwell v. Ward, H. 1744. 1 Atkyns 260. 
If a legacy has been left to the wife of a man who becomes bankrupt before he 
receives it, and the wife dies, the aſſignee ſhall not be obliged to make any pro- 
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72 
viſion for the iſſue of the marriage, eſpecially if they are otherwiſe provided for. 
Hear le v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298. 

. 14.) Mortgagee of a bankrupt's eſtate, tho' he pays arrears of rent due to bankrupt's 


Tho be has landlord, unleſs he applies to the court to ſtand in the landlord's place, in con- 
„ Aon. he ſideration thereof, ſhall not be preferred to the creditors under the commiſſion. 
tion, Anon. P. 1740. 1 Atkyns 102. 

b. 15;) A legacy to a bankrupt, when the teſtator dies after the certificate is ſigned by 
Tho' it de- the creditors and commiſſioners, but before it is allowed, ſhall go to the aſſig- 


beben ness for the benefit of the creditors. Tadway v. Bourn, H. 32 G. 2. 2 B. M. 716. 


ruptcy. f . . 
(B. 16.) A ſhip-builder who repairs a ſhip, and delivers poſſeſſion of it, has no ſpecifick 
- + lien upon it, but muſt come in under the commiſſion for his debt, and muſt deliver 
b up the money for which he fold the ſhip. Ex parte Shank, T. 1754. 1 Ath, 234. 

A miller to whom a meal- man is indebted for grinding corn, has no ſpecifick 

lien on corn in his hands at the bankruptcy, for the money formerly due, but 

only for grinding the corn then in his hands. Semb. Ex parte Ockenden, T. 1754. 


i Athyns 235. 


(D. 17.) A mortgage or conditional diſpoſition or conveyance of goods is within 21 
Th , he has Fac. 1. c. 19. J 10, 11. but extends to goods only originally the bankrupts; and 
1 in action are within the clauſe. Ryall v. Rolle, H. 1749. 1 Athyns 165. 


polition by the Choſes 
conſent of the 1 J 348. Wil. 260. 
DR A ſhare of a partnerſhip trade and utenſils, &c. mortgaged to a partner, muſt be 
delivered; or it is a deluſive credit, and falls within that ſtatute. Bid. 
If one partner lends money to another generally, and it is not entred on the 
rtnerſhip-books, he gains no ſpecifick lien on the ſhare of the borrower, nor 
ſhall be preferred to ſeparate creditors on a bankruptcy. Bid. 

If a man advances money on a conditional ſale of goods, and does not infiſt on 
the delivery of them, he confides in the credit of the vender, and has no real or 
particular ſecurity, but confides in the credit of the vender, and muſt come in as 
any other creditor under a commiſſion of bankrupt againſt him. 74. ; 

If a partner pay a debt due to the crown, and take an aſſignment, the partner- 
ſhip effects malt be applied to pay the partnerſhip debts, before he can claim any 
thing out of it, either as his ſhare or debt. Weft v. Skip, P. 1750, 1 Yezey 


. 4 
D. 18.) If A. after marria , in conſideration of a ſum paid by his wife's brother, ſettles 


* an eftate to himſelf for life, remainder to truſtees to preſerve, &c. to the wife for 
ſold bona fide, jointure, to truſtees for 99 years, on the truſts after expreſſed, and then to the 
deſive the (tis in tail male; and no declaration of the uſes of the term for 99 years. A. 
BankroPteY- becomes bankrupt, this uſe ſhall not revert to AH. and his affignees, but ſhall be 
confidered as a truſt term to attend the inheritance, and the afignees take only the 
intereſt J. has in the eſtate, that is, for his life. Brown v. Jones, M. 1744. 1 


9222 If a bond is given to a truſtee, to ſecure the payment of an annuity to a wo- 

which be *r : | ; | | 
dad an cruftee, man who marries and brings a fortune to A. who becomes a bankrupt, and the 
| woman has nothing to ſubſiſt on but this annuity, the aſſignees ſhall deliver the 
bond to her, and ſhe ſhall receive the arrears and future payments. Ex parte 


Coyſegane, M. 777 1 Athyns 192. | | 
Specific e (even money if diſtinguiſhable) of a teſtator in the hands of his 
executor a bankrupt, ſhall not be ſeized. Howard v. Jemmet, H. 3 G. 3. 3 
B. M. 1368. 1 N : OT | 
\ A landlord may diſtrain for his rent on a bankru t's goods, either before or 


* N after the aſſigument; but if he neglects it, and ſuffers them to be fold by the 
which an exe- he comes in on an average with the reſt of the creditors. Aron. P. 


cution was > bw. "age 

| executed, 1740 1 Ant 102, Ex parte Deſebarmes, H. 1742. 1 Athyns 103. Ex parte 

Facques, M. 1730. Ex parte Dillon, H. 1733. 1 Athyns 304. | 
4 wo | 
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The landlord may diſtfain for his intire rent due, on any goods remaining on 
the premiſſes, even tho' ſold by the aſſignees, if not removed. Ex parte Plummer, 
H. 1739. 1 Atkyns 103. Ex parte Grove, P. 1747. 1 Athyns 104. : 
A landlord, tho' he made no diſtreſs, has been conſidered as within the equity 
of. the ſtatute, giving him a year's rent on executions. Ex parte Plummer, H. 
729. Athyns 103. | | | 
7e a ations tel, in and proves his debt for rent under the commiſſion, and 
the aſſignees ſell the goods to a perſon who lives on the premiſſes, and the goods 
remain there, and the landlord afterwards diſtrains, his proceedings on the re- 
Jlevin ſhall be reſtrained, and he confined to his remedy under the commiſſion. 
te Grove, P. 1 . 1 Athyns 104. 
11 er is levied by theriff 7 ft. which he returns, and pays plaintiff the 
money before defendant has lain two months in priſon, which he afterwards does, 
and thereby becomes bankrupt, by relation prior to the execution, plaintiff ſhall 
refund the money. Coppendale v. Bridgen, T. 32 & 33 G. 2. 2 B. M. 814. Vide a 


Cooper v. Chitty, peſt. (D. 29.) 


The fortune of a wife may be ſettled on the huſband till he fails, and then to (p. 21.) 


her ſeparate uſe, and the creditors ſhall not have the profits of it. Lockyer v. — 


Savag”, H. 6 G. 2. in Scac'. Str. 947. ; ; r 2 goon 
If wife poſſeſſed of plate, has power to diſpoſe of it by articles before marriage, riage of aſon, 


and appoints it to her children by a former huſband, this plate is not within far, &. 
21 Jac. 1. but ſhall be delivered to the children, Ex parte Marſh, T. 1744. 1 
Athyns 1 58. | 

15 wife has a contingent intereſt in a bond given by huſband on marriage, but 
no judgment, or truſtees, and has alſo a leaſe left her by her father, which the 
executor will not give up without further proviſion for her; and ſhe agrees that 
on part of the money ariſing by ſale of leaſe, being ſettled to her ſeparate uſe 
during life, and then to her children,. the will give up her intereſt in the bond, 
this ſettlement is good againſt creditors. Ward v. Skellet, T. 1750, 2 Vexey 16. 


If goods are ſold and ſent to A. who does not enter them in his books, but (p. 22.) 
before he becomes a bankrupt, delivers them to B. for the uſe of C. (from whom Debts and 
he had them) that they may not go to his other creditors, the delivery veſts the Bi, l. 
abſolute property in C. before his agreement, and the aſſignee cannot recover 
them. Athin v. Barwick, P. 5 G. Str. 165. Fort. 352. 

If a merchant abroad, ſends goods to a factor in London, who becomes bankrupt, 
the goods are not affected by it. Godfrey v. Purzo, T. 1733. 3 P. V. 185. 

If a bankrupt is an executor, the court will appoint a receiver of the teſtator's 
effects unreceived, and order the aſſignees to deliver over to him ſuch part of 
his effects as have been received by them, or are in their hands in ſpecie, and 
they ſhall be paid in a courſe of adminiſtration, Ex parte Ellis, H. 1742, 1 
Athyns 101, — 

If 4. has a note given him by his debtor, and gives it to B. his creditor, who 
gives him a receipt for it, and A. becomes bankrupt before B. has received the 
money, and the aſſignees receive it, they ſhall be conſidered as truſtees for B. and 
pay him the money. Ex parte Byas, M. 1743. 1 Athyns 124. 

By fiat. 19 G. 2. c. 32. no bona fide creditor for goods ſold, or bills drawn, ne- 
gociated or accepted by bankrupt, ſhall be liable to refund to aſſignees any money 
received of ſuch bankrupt before he knew of his bankruptcy or inſolvent cir- 
cumſtances. | f | 

A. and B. enter into partnerſhip ; afterwards they diſſolve it, and B. gives A. 

a releaſe; A. dies, B. becomes bankrupt ; the effects of A. cannot be ſeized under 
the commiſſion, | Ex parte Titner, M. 1746. 1 Atkyns 136. 

Aſſignment of a ſhip and goods at ſea may be good againſt. aſſignees, tho' no 
Poſſeſſion taken, tho' not of goods at land. Semb. ſed. J. Bourne v. Dodſon, M. 
1740. 1 Athyns 14. 1 Ir TR | 

If A. gives bond to B. and-alſo by deed aſſigns to him the goods of a ſhip at 
ſea, and the bills of lading and policies of inſurance, to ſecure repayment of 

- U | money, 


company, till reimburſed what the partnerſhip is in advance. 
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money, and A. afterwards becomes bankrupt; every thing which. could ſhew a 
right to the cargo being delivered to B. A. cannot be ſaid to have the order and 
diſpoſition of it, and it is therefore not within the meaning of 21 ac. 1. c. 19. 
and g. may retain till ſatisfied principal and intereſt. Brown v. Heathcote, J. 
1946. 1 Athyns 166, he, 
Aſſignment of an outward-bound cargo is a compleat contract without delivery, 
tho' not of a homeward-bound. id. | 
Indorſing bills of lading, without the goods are directed to be delivered to the 
aſſignce, is not a ſufficient legal ſale. 14:4. a 
= But it is a good equitable lien, as an aſſignment of ches in action is good, and 
aſſignees take, ſubject to all equitable liens. Bid. 
Ihe clauſes in 21 Fac. c. 19. do not extend to mortgages or pledges for money 
or goods, for in aſſignments of goods beyond ſea, it is impoſſible to deliver them 
ayer to the aſſignee. bid. | | ; 

A. ſells to B. two-thirds of 500 barrels, and agrees the other one third ſhould be 
conſigned to B. for ſale on his (4's) account: he puts the tar in a warehouſe of his 
own, to wait for ſhipping, according to agreement. B. pays the purchaſe-money ; 
A. becomes bankrupt, and the aflignees take poſſeſſion of the tar in his ware- 
houſe, they muſt redeliver it to B. for it is not within 21 Jac. 1. c. 19. Ex 
parte Flyn, M. 1748. 1 Atkyns 185. | 

The bare exchanging of notes with a bankrupt, or giving money for bank- 
notes, cannot affect a banker, as a trader with that bankrupt. Ex parte Bland, 
M. 1947. 1 Atkyns 205. | 

If A. of Paris draws on B. and promiſes to make remittances to pay them, and 
directs all to be entred in diſtin&t account G. A. accordingly remits bills, for 
which B. gives credit in account G. B. becomes bankrupt; A. ſhall have the 
ſpecifick bills delivered up to him. Ex parte Dumas, T. 1754. 1 Athyns 232. 
2 Fegey 582. . | 

If agents abroad are in diſburſe for their principal, and doubting his circutn- 
ſtances, make bills of lading to their own order, indorſed in blank; tho' theſe 
bills come to the principal's hands, yet if the agents partner here writes them word 
that the principal is bankrupt, and defires them to ſend the bills of lading, and an 


order to the captain to deliver the goods to him, he may retain them for ſelf and 
Snee v. Preſcot, H. 


1743. 1 Atkyns 245. | 

If A. by will leaves a moiety of what he is intitled unto from another's eſtate, to 
R. for life, then to C. for life, and afterwards to be divided among C.'s children 
living at her death, and this is directed by a decree to be laid out in ſtock, and the 
intereſt to be paid accordingly; and the huſband of C. aſſigns this legacy to D. for 
ſecuring 150/. on a contingency mentioned in the deed, which alſo recites the 
decree: C.'s huſband becomes bankrupt; D. waves the aſſignment, comes in as 
creditor, and aſſigns the legaey to the affignees :—the ſtock ſhall be transferred to 
C.'s daughter, C. being dead. Grey v. Kentiſh, T. 1749. 1 Atkyns 280. 

If a creditor receives money or bills of exchange after act of bankruptcy com- 
mitted, it is good payment, if no notice, and if the bills are received before the 
commiſſion iſſued. Hawkins v. Penfold, T. 1754. 2 Vezey 550. - 

A factor has ſpecifick lien on goods purchated by him. Ex parte Emery, T. 
1735. 2 Vezey 674. = i . 

If aftet a private act of bankruptcy a factor pays money for his principal, who 
conſigns goods to him, which he ſells; the aſſignee cannot recover againſt the 
factor, tho' it appears that he ſuſpected the principal to be in very bad circum- 
ſtances. Foxcroft v. Devonſhire, H. 33 G. 2. 2 B. M. 921. 

Lending money to traders, knowing them to be in dubious, tottering 
treſſed circumſtances, on mortgages or liens, is not fraudulent, nor the contract 
in eaſs of bankruptcy void. Bid. | 

The affignces of a huſband cannot take the ſeparate effects of his wife, a ſole 
trader in London, in prejudice to her ſeparate creditors. Lavie v. Phillips, M. 
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If a bankrupt's copyhold eſtate is aſſigned to aſſignees, who enter into agreement 
in writing to convey it to a purchaſer, and make good title; the aſſignees mu 


75 
(D. 23) 


n what man- 


ner the ſale 


be admitted and ſurrender, and the lord may take two fines; therefore copyholds ſtall be. 


ſhould be excepted out of the aſſignment, and then the commiſſioners may convey 
to a purchaſer, and fave a fine. Drury v. Man, T. 1746. 1 Atkyns gs. 

The advertiſements for ſales ſhould not be general, but ſhould name the hour, 
as maſters do; and after the time expired, if the commiſſioners are not gone, 
'they ſhould admit a better bidder. And if this is not done, the court will open 
the bidding. Ex parte Green, P. 1747. 1 Atkyns 202. | 


(D. 24.) Aſſignee of the Bankrupt. 


1 Commiſſioners on the choice of aſſignees are not critically to examine into the 
debts, but to admit creditors for what they ſwear is due to them, as they are 
liable te an account afterwards. Ex parte Simpſon, T. 1744. 1 Atkyns 68. 


(D. 24) 
How choſen, 


A creditor is not to be excluded voting, in all cafes of open accounts, till the 


account is taken; yet if the commiſſioners have doubts, they do right to admit it 
only as a claim. Ex parte Simpſon, M 1744. 1 Atkyns 70. : 

If an aſſignee employs an agent (without conſulting the body of creditors) to 
receive money, and he embezzles it, the aſſignee ſhall make it good to the credi- 
tors. Earl Litchfield v. Williams, M. 1737. 1 Athyns 87. 

One affignee ſhall not be liable for the fault of another; but the court cannot 
determine between aſſignees on a petition, but only between the creditors and af- 
ſignees. bid. | 1 

The court will not ſet aſide the choice of aſſignees becauſe many creditors had 
not an opportunity of voting; and thete is no precedent of it's being done. Ex 
parte Gregnier, T. 1744. 1 Athyns 91. 

Aſſignees odght not to be ſet aſide, unleſs it is ſhewn that they are not perſons 
of integrity or of ſubſtance. Id. 22h 

If the aſſignee of a bankrupt becomes a bankrupt, the court will (on application) 
remove him, and he and his aſſignees muſt join with the commiſſioners in the firſt 
bankruptcy, in executing of new aſſignment. Ex parte Newton, T. 1749. 1 


Athyns 97. 


If an aſſignee dies before he has accounted for what he has received, the com- 
miſſioners are to be conſidered as ſpecialty creditors, and may come upon his real 
eftate. Primroſe v. Bromley, M. 1739. 1 Atkyns 89. | 

Aſſignees are mere truſtees, and each ſeparately anſwerable only for what they 
receive; and therefore the words jc:ntly and ſeverally ſhoald be inferted in the at- 
ſignment. Lid. : | 
If aflignees do not divide bankrupt's effects in a proper time, but make a private 
advantage of them, the court will charge them with intereſt, Ex parte Lane, T. 
1741. 1 Atkyns 90. | 


All future perſonal eſtate is affected by the aſſignment, and every new acquiſi- 
tion will veſt in the aſſignees; but as to future real eſtate, there muſt be a new 
bargain and ſale. Ex parte Proudfoot, H. 1743. 1 Athyns 252. 


If the bankrupt has ſtock in a company, (where there is a by-law which ſub- 
jects every member's ſtock to his debts to the company) and is indebted to the 


company, they ſhall retain the ſtock, and account only for the balance. Gibſon v. 


Hidjon's Bay company, M. 12 G. Str. 1645. | 
A negociable note of bankrupt's, indoriza to his debtor after the bankruptcy, 
cannot be ſet off. Marſh v. Chambers, T. 18G. 2. Str. 1234. 

\ Where there is a mutual credit, the commiſſioners ought to ſtop intereſt on 

bath fides at the time of the bankruptcy, or allow it on both ſides to the ſettling 
the account. Bromley v. Goodere, M. 1743. 1 Athyns 75, | 

If one is creditor under a ſeparate commiſſion againſt A. and debtor under a 
joint commitſion againſt A. and B. the demand may be allowed as a ſet-off 

againſt the debt. Semb. ſed dub. Ex parte Edward, H. 1745, 1 Athyns 100. 


I = J Where 


(D. 25.) 
What he 
ought to do. 


(D. 26.) 
What intereſt 
he ſhall have. 


(D. 27.) 
What power 


to diſcharge 
debtors. 


(D. 29.) 


B AN K R Us P. Ta 


Where a meeting of creditors is properly advertiſed, thoſe who attend have a 
right to bind thoſe who are abſent, and may authoriſe aſſignees to compound, 


Cooper v. Pepys, P. 1741. 1 Atkyns 106. | 
A debtor to a bankrupt before his bankruptcy, who is a creditor-of the bank- 


Ty rupt on a contingency that takes place after the bankruptcy, ſhall not be at liberty 


to ſet- off under the clauſe of mutual credits. Ex parte Groome, T. 1744. 1 At- 
kyns 115. A 
"1 he = 5 G. 2, c. 30. extends to all mutual debts, tho” not relative to the 
mutual credit, between the bankrupt and others in the courſe of trade, and tho' 
of ſuch a nature as cannot be brought into a general account. Ryall v. Rolle, H. 
1740. 1 Atkyns 185. 1 Vezey 375. 
M. utual credit is not confined to pecuniary demands, but extends to a creditor 
who has goods of the bankrupt's in his hands ; as a packer, &c. and he may retain 
till ſatisfied his full debt. Ex parte Deeze, T. 1748. 1 Athyns 228. 

If a man is creditor of a bankrupt by ſimple contract, and debtor to him by 
bond ; he may ſet-off his demand againſt the principal and intereſt due on the 
bond, and pay only the balance to the aſſignees. Ex parte Preſcot, T. 1753. 1 
Altkyns 230. | 

The aſſignee cannot compound a debt due to the bankrupt's eſtate, tho' re- 
commended by the court, without a previous meeting of the creditors, in conſe- 
quence of advertiſement in the Gazette. Warner v. Watſom, P. 1737. 2 Atkyns 7. 

The receipt of one aſſignee on payment of a debt to him is not ſufficient, all the 
aſſignees muſt join to make it an abſolute diſcharge. Can v. Read, T. 1749. 3 
Atkyns 695. 


The aſſignee may declare on a promiſe to the bankrupt, without laying any 


What 1emedy @//ump/it to the plaintiff the aſſignee. Rig v. Wilmer, P. 12 G. Str. 697. 


the aſſignee 
ſhall have. 


If colleQor of land-tax, with money in his hands, becomes bankrupt on 7th, 
on 16th commiſſioners of land- tax iſſue warrant and his goods are ſeized, on 
17th commiſſion of bankrupt iſſues, on 19th aſſignment is made, and on 22d the 
officers ſell the goods; the aſſignees cannot recover them, Braſſey v. Dawſon, J. 

G. Str. 978. 

a New affignbes on death or removal of the former cannot revive a ſuit brought by 
them; but on filing ſupplemental bill, ſhall be intitled to the benefit of the pro- 
ceedings in it. Anon. M. 1739. 1 Atkyns 88, 571. 

Aſſignees cannot bring ſuit, or ſubmit to arbitration, but by authority from 
majority of creditors, at a meeting advertiſed in Gazette for that purpoſe, for 
each particular caſe; the creditors cannot give a general authority to ſue. Ex 
parte Whitchurch, T. 2742. 1 Alkyns 91. 

Where goods are delivered to a creditor, after notice of an act of bankruptcy, 
the proper action for the aſſignee is trover; for there is a tort in detaining, tho' he 
came rightly to the poſſeſſion of the goods. Bourne v. Dodſon, M. 1740, 1 
Athins 154. | : e akon 

If the aſſignees carry on ſuits in equity, without authority from the major part 
in value of creditors at a meeting, the eſtate of the bankrupt is not liable to the 
coſts, Ex parte Whitchurch, T. 1749. 1 Atkyns 210, 

Bankruptcy does not abate a ſuit. . Anon. M, 1748. 1 Athyns 263. p 
If aſſignees bring aſumpfit for goods ſold, &c. defendant cannot ſet- off a bond 
debt from bankrupt. Ryall v. Larkin, M. 20 G. 2. 1 Will. 155. | 

If after writ of inquiry. awarded, and before it is executed, plaintiff becomes 


| bankrupt, and executes it in his own name, the aſſignees may afterwards have 


ſcire facias quare executionem nan, R. on demurrer. Hewit v. Mantel, P. 8 G. z. 

2 Wilſ. 372. een, uni o'r 1 a 
If a man commits an act of bankruptcy 4th December; bas judgment againſt 

him, execution thereon, and his goods feized on the 5th ; is declared a bankrupt on 


the 8th; and the fheriff ſells the goods on the 28th; trover lies for the aſſignees 


againſt the ſheriff. Cooper v. Chitty, M. 30 G. 2. I. B. M. 20. 
A plaintiff becomes bankrupt, money paid into court ſhall be paid to his aſ- 
ſignees, they paying his attorney's bill to be taxed. Barnes 145. — —.— 


(D. 30.) 


B A N K R U F F. 


b 


(D. zo.) Diſtribution. 


0. joint commiſſion the partnerſhip creditors ſhall . be firſt | paid out of the (p. zo.) 
£4 * and if any Eee We ſeparate creditors come in for ſatisfaction, , Shall be 
7 2 creditors of each out of his ſhare of ſuch ſurplus. Horſey's caſe, H. 1729. equal, 


a e. on a ſeparate commiſſion, the ſeparate creditors firſt, and then 
the partnerſhip creditors. Ex parte Rowlandſon, H. 1735. 3 P. W. 405. 

A. and B. partners in trade, give joint and ſeveral bond to C. and a joint com- 
miſſion, and two ſeparate commiſſions iſſue againſt them; C. ſhall not have a di- 
vidend under all the three commiſſions, but ſhall make his election to have ſatis- 
faction out of the partnerſhip, or out of the ſcparate effects. d. 

Where the bankrupt's eſtate is ſufficient. creditors whoſe debts carry intereſt, ſhall 
be allowed it from the iſſuing the commiſſion till they receive full ſatisfaction, but 
bonds not beyond the penalty. Bromley v. Googere, M. 1743. 1 Atkyns 75. 

Contribution-money ſhall be repaid before intereſt, id. 191171 

By flat. 13 El. c. 7. the commiſſioners have an equitable as well as a legal 
juriſdiction; and therefore when petitions come before the chancellor, he pro- 
ceeds by rules of equity. Bid. | | 1 | 

An aſſignee cannot ſtop a creditor's ſhare in a dividend, on account of a pri- 
vate debt owing to the aſſignee by the creditor. Ex parte White, H. 1742. 1 At- 
kyns 9 + = | 4 es 
n * on a joint and ſeveral bond from A. and B. againſt whom a joint 
commiſſion, and a ſeparate againſt B. have iſſued, ſhall not have ſatisfaction under 
both at the ſame time, but ſhall make election on which he will come in in the 
firſt place; and with reſpect to ſatisfaction for the reſidue, he ſhall be poſtponed 
to all the creditors of the other eſtate; and he ſhall have time to make his 
election. Ex parte Bond, M. 1745. 1 Athyns 98. Ex parte Banks, T. 1740. 
1 Ateyns 106. | Rey» 3; bo: nn 25Ef 

If the drawer, and indorſer of notes, both become bankrupts, and the creditors 
receive a dividend from the indorſer, they can only prove the remainder under the 
commiſſion againſt the drawer. Cooper v. Pepys, P. 1741. 1 Athyns 106. K 
If a creditor under a commiſſion, draws on the aſſignee to pay to A. a ſum out 
of his ſhare of the dividend. when made, and the aſſignee accepts verbally, and 
before dividend becomes bankrupt himſelf, A. ſhall not come in pro rata under 
the affignee's commiſſion, but have the whole ſum. Ex parte Kirk, M. 1745. 


\ | 1 Atkyns 108. ; . | „ 
If A. creditor of a bankrupt, who gave him beſides bills on merchants in E. 


land, who accepted and afterwards failed and compounded, before he receives any 
thing under the compoſition, proves his whole debt, and before any dividend re- 
ceives 25. 64. in the pound under the compoſition, yet he ſhall receive a divi- 
dend on his whole debt pro rata with the other creditors; and if he receives more 
on the bills than will anſwer 205. in the pound, he ſhall account to the aſſignees 
for the ſurplus. Ex parte Mildman, M. 17 50. 1 Athyns 19... 
Colts of proteſts ariſen before the commiſſion iſſues, may be proved; but no part 


* 


of the coſts ariſen afterwards. Anon. T. 1754. 1 Athyns 140. 


- 


If a man diſcounts notes at 5 J. per cent. only, he ſhall come in as creditor for 


the whole amount of the notes. Ex parte Marlar, T. 1746. 1 Altkyns 1 50, 


But he ſhall not be intitled to intereſt on the notes, unleſs expreſſed in the ap 


body thereof. 1bid. 1 W 
Fartgerſhip ſtock is „ii liable to the debts of the partners any, when the debt 
1s contracted relative to the partnerſhip, after the bankruptcy or the death of one 
of che parties. Ryall-v, Rolle, H. 1749. 1 Atkyns 165. 1 Vezey 348. n 
Tt there are two partners, and one takes more money from the partnerſhip 
ſtock than his ſhare amounts to, the partnerſhip creditor has a come 

his ſeparate eſtate. Ex parte Drake, M. 1725. 1 Athyns 22 5. 


rate eſtates; but where there are both, the Joint eſtate ſhall be applied to the . 
5 BIS) X einne : #14» I #7 tisfaction 


» 
-% 
. 


* & bo 
33 9 * 
. 
4 * . — 
„ * ” % 
ö , 2 
« 9 , 1 I 


1943 
right to come on 


Joint ereditors, where there are no ſeparate, may exhauſt both joint and ſer | 92 


77 


Ntumos 


' tiefaRtion of the joint, and the. ſeparate to che ſatiafaſtion of 175 . ereditory, 


e, Hunter, H. 1742. 1 Atkyns 223. = 
rſon intitled to an annuity from a bankrupt, ſhall be admitted cradicis for 


1) 2 value bf his life hen amounts to, and not for the whole: e pur- 
chei menen: Ex parte Le Compre, T. 1738. 1 Athyns 251. 5 

„ the annuity is granted, with a penalty for non-payment, yet ie ſhall be 

valued, and the annuitant admitted creditor for ſo much. Ex parte Belton, T 


1944. 1 Arhyns 251 


75 


If navy bills are depoſited with one who deco bankrupt, intereſt is not al- * i 


towed to run on, but a calculation made of the whole entire thing depoſited, both 
prineipal and intereſt, according to the market of at the time of the depoſit, 
80 of goods or any depofit. Bromley v. Child, T. 1 1 Athyns 259. 

If an extent of the crown is taken out againſt a beet y of a bankrupt, and he pays 
the debt, after diſputing it at ſome expence, he ſhall be admitted to prove that 


expence'as part of his debt. Ex parte Marſhall, H. 1751. 1 Athyns 262. 
If A, agrees to take 11 5. in the pound of B. who afterwards and before pay. 


ment becomes a bankrupt, A. ſhall be admitted to 2 the whole debt, and not 
the compoſition only. Ex parte Bennet, H. 1742. 2 Athyns 527. 

If A. indebted to B. gives him bills on C. Gs fails, and compounds with his 
creditors ; A becomes bankrupt : B. having received nothing under C.'s compo- 
ſitioh, | proves his whole debt againft A. but before dividend made, receives 25. 64. 
in the pound from C.'s eſtate ; yet he ſhall ſtill have a dividend for the whole debt 
under the commiſſion againſt A. Ex parte Wyldman, M. 1750. 2 Vezey 113. 

Ik annuitant on bankrupt's eſtate has a decree for payment of arrears, and that 
19700 / ſhall be placed out to ſecure growing payments; the annuitant ſhall out 
of the dividends'be paid the growing payments of annuity, and if any deficiency, it 

| ſhall be made good by ſale of ſufficient part of the capital from time to time, Ex 


JO? Artis, . 1752. 2 He 489. 


(D. 31.) If a commiſſion iſſues againſt A. and at eleven the commiſſioners meet and pro- 
At what time. ed, and at four ſign the declaration, and at that inſtant have notice that A. 
died at one: this is a dealing within 1 F. c. 15. . 17. and they may proceed. 


Warringtan v. Nerten, H. 9 G. 2. C. T. T. 184. 
11:If eteditars bring bill againſt aflignees in leſs than four months after iſſuing 


of::thp, Fommithon, os court will diſmiſs. it. ene v. Pepys, P. 1741. 1 At- 
3 | Y VI $1 | 
«6+ © Rs 
| 6b. 32. ) T he Advantages of the Bankrupt. 
e 


af there, is 4 ſarplus of a bankrupt's ſeparate Inte; after paying kis ſeparate 
creditors, the joint creditors are intitled toit; for the bankrupt is not intitled 
to; any ſurplus us till all creditors are fully * E. parts — H. 1742. 
I. Accu 223. 
Ian order 1 is made to Weta a W on the bankrupt's paying what 
ſhall be reported due by a maſter, and the. bankrupt delays the payment for ſeve- 
ral, years after the ręport is made, he ſhall NN intereſt am the time of the report. 


Ex parte Rook, M. 2783. 1 Ahn, 244. 


(D. 33.) A babkrupt e cannot be arreſted. by a petitioning creditor, for a 8 is 
Shall not be both an action and an execution in the ficſt inſtance, Ex parte Wilſon. J. 1743. 
arre ſled when 1 5 14 * | © Sp 


he attends the 
| 5 krupt is ar vets A petitioning creditor, and is charged in cuſtody 
b Ter creditor 7 perſon a5 attorney for both, and alſo clerk of 


the commiſſion) he ne be "Aicharged both ſuits, with. coſts from the peti- 


ron creditors. Vid. *S 
etitioning cr itor determines his election by takin out the commiſſion, 


43 cannot ſue bankrypt at law tho' for a debt diſtinct rom what he proved. 


Ex rte Ward, NM. 743. 1 Athyns I 53. 
creditor. who refuſes to prove his debt under the commiſſion, may ſue the 


bankrupt at law, tho he is made allgnee, Ibid. 
5 4 3 Rey A 8 


P NIK R U F.. 


oh tioning oreditor cannot proceed at law, becauſe the commiſſion muſt be 
ſuperſeded, which would injure the creditors who have proved under the com- 
miſſioh; Ex parte Lewes, T. 1746. 1 Athyns 154. rtf SHES | 
1 ArcaFgnee after two dividends made, on refunding what he has received may 
make his eleQioh, and proceed at law againſt the bankrupt. Ex parte Capot, 
H. 19349; 1 Athyns 219. 3 | Jul | 
A hankrupt attending the commiſſioners may be taken by his bail, and ſur- 
rendred in diſcharge of bail. Ex parte Gibbons, T. 1747. 1 Athyns 258. 


Before 7G. 2. c. 31. a bankrupt was not diſcharged from a note payable after 
his bankruptcy. Per three B. contra Price. Long v. Bland, M. 1722. Bunb. 120, 


« 34) 
Shall be diſ- 
charged from 


And ſince, the bankruptcy of the obligor does not diſcharge a bond conditioned other debts. 


for his executor to do an act depending on a contingency, as to pay money to A. 
if the obligor marries and his wife ſurvives him. Tully v. Sparkes, P. 3 G. 2. 
Str. 867. Ld. Raym, 1546, 1570. 
Nor wherever the breach of the condition of the bond happens after the certi- 
ficate. Crookſhank v. Thompſon, M. 15 G. 2. Str. 1160, Q. if it happens be- 
tween bankruptcy and certificate. | | 

Tf A. draws bills, becomes bankrupt, the bills are returned proteſted, and he 
ſued to execution as drawer, he ſhall be diſcharged on 5 G. 2. c. 30. Macarty v. 
Barrow, P. 6 G. 2. Str. ga. ä 
Bankrupt under a joint commiſſion, arreſted by a ſeparate creditor, ſhall be diſ- 
charged on common bail, for he might have come in under the joint commiſ- 
ſlon. Howard v. Poole, M. 8 G. 2. Str. g95. | | 
Or if he be in execution on a judgment obtained before the bankruptcy, he 
ſhall be diſcharged. Wickes v. Strahan, T. 14 G. 2. Str. 1157. 
Bail on a writ of error becoming bankrupt, and obtaining certificate before 
affirmance, is not diſcharged. Hockley v. Merry, P. 9 G. 2. Str. 1043. B. R. 
E. 262. b | BEARS og 

If one in cuſtody for not performing an award, becomes bankrupt, and obtains 
his certificate, he ſhall be diſcharged, for it is a demand for which debt would 
lie, and he ſhall not be proſecuted for any debt due before the bankruptey. Baker's 
. | 
If 2 debt contracted before bankruptcy, is ſued for and recovered pending 
commiſſion, and before certificate obtained, and afterwards judgment is affirmed 
on error, and coſts given on the affirmance, the court on motion will diſcharge him 
— 15 all, on fiat. 5 G. 2. c. 30. Graham v. Benton, M. 17 G. 2. Str. 1196, 
. 5 | | AG | 
If an executor is ſued on his teſtator's bond, becomes bankrupt, and between 
commiſſion ĩſſoed and certificate attained, pleads a falſe plea (no aſſets) which is 
found againſt him, and judgment de bonis teſtatoris, fi &c. and de bonis propriis for 
the coſts ; he is not diſcharged by the certificate. Howard v. Femmet, H. 3 G. 3. 
3 B. M. 1368. # ; 

Tho” the future effects of a perſon twice a bankrupt are by fat. 5 G. 2. c. zo. 
liable to be ſeized if he has not paid 15 & in the pound, yet he has in the mean 
time ſuch a property in them as enables him to ſell to a bona fide purchaſer, Aſpley 
v. Kell, P. 17 G. 2. Str. 1207, | 
The enacting words of flat. 7 G. c. 31. extend to all ſorts of bonds for payment 
of money at a future day, tho' the preamble mentions only bonds given for goods 
rh trade. Swaine v. De Mattos, T. 17 G. 2. Str, 12117. 0 85 | 

If a bankrupt has a certificate under a joint commiſſion, it diſcharges him from 
ſeparate as well as joint debts; for ſeparate creditors may come in under a joint 
commiſſion. Tui v. Maſſey, H. 1737. 1 Athyns 67. | le” RR, 
et the commiſſioners cannot admit ſeparate creditors - to prove their debts un- 
der a joint commiſſion, withaut the ſanction of the court. Ex parte Sandon, H. 
1 /%é !! ISbhE tive „ e 
The allowance, of the bankrupt's certificate does not diſcharge his ſureties in ſo- 
curities, hut they may be proceeded againſt notwithſtanding. Ex parte William- 
ſen, H. 175. T ine * 
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| By fat. 19 C. 2. c. 32. bankrupt is diſcharged from debts on bottamree or re- 
ſpondentia bonds or policies of inſurance, where the loIs or contingency happens 

after the commiſſion iſſues, as if it had happened before. 
A bankrupt who has been diſcharged before under a former commiſſion, and 
alſo under an inſolvent act, and who has not paid 15 . in the pound under a ſe- 
| cond commiſſion, tho' his goods ſhall be liable, yet he may have a certificate as 


to his body. Ex parte Green, T. 1746. 1 Atkyns 257. # 
A bankrupt conforming in all things, cannot be diſcharged from a commitment 


under an extent of the crown. Anon. M. 1745. 1 Atkyns 262. | 

A perſon may prove a debt in right of his wife, and yet bring an action at 

law for a debt due to him in his own right. Ex parte Matthews, M. 1754. 

3 Atkyns 816. ; | A 

If judgment is obtained againſt a bankrupt, the principal in a bail-bond, his 
certificate obtained ſubſequent to the judgment ſhall not diſcharge it, tho” it diſ- 
charges the original debt. Cockerill v. Ouſton, M. 31 G. 2. 1 B. M. 436. 

If a bankrupt is rendred in diſcharge of bail after judgment, and afterwards 
has his certificate allowed, he ſhall be diſcharged. Barnes 308. 

So if taken in execution. Barnes 386. -* 


(D 35.) The bankrupt muſt prove an act of bankruptcy as well as produce his certificate, 
And ſhall notwithſtanding fat. 5 G. c. 24. /. 30. Lock v. Major, M. 9 G. Str. 533. 
plead it gene- The plea muſt ſet forth the names and debts of the petitioning creditors. Tully 
rally, P | J 

v. Sparkes, M. 2 G. 2. Ld. Raym. 1540. 

| After iſſue joined, and venire awarded, he may plead puis darrein continuance on 
the quarto die poſt the return of the venire; and altho* he does not alledge that he 
has conformed, and obtained his certificate, yet if verified by affidavit it cannot be 
rejected on motion, or determined bad but on demurrer. Paris v. Salkeld, H. 


: 40. 3. 2M. $37. | | 1 
But ſuch plea, if it does not aver that defendant has conformed, &c. is bad on 


demurrer. Paris v. Salkeld, P. 2 G. 3. 2 Will. 139. 


(D. 36.) A bankrupt is not intitled to his allowance till he has had his certificate thete- 


. 1 fore tho' he ſurrender and conform, yet if he dies before his certificate, his repre- 
neat produce. ſentative ſhall have nothing. Ex parte Grier, 7 1744. 1 Athyns 207, 


But the allowance is a veſted intereſt, and ſhall go to the repreſentative. Ex 


parte Trap, M. 1747. 1 Atkyns 208. 
. Bankrupt is not intitled to allowance, till after a final. dividend. Ex parte 


1 


Stiles, H. 1748. 1 Athyns 208. 
The court will order the aſſignees to pay the allowance to the repreſentative of 


a bankrupt who has paid 105. in the pound. Ex parte Calcot, T. 1754. 1 Ath. 
209.—Neta, It does not appear whether the deceaſed bankrupt had had his cer- 
tificate or not; if not, it over-rules the determination in Grier's caſe ſupra. 

The adminiſtrator of a bankrupt is intitled to his allowance. Ex parte Calcct, 


T. 1754. 3 Athyns 814. 


(b. 33.) The ſtatutes of bankrupt do not bind the crown ; therefore a bankrupt, tho' he 
Bur the bank- has obtained his certificate, may be arreſted on a bond to the crown, Rex v. 


rupt ſhall 4 Pixley, M. 1725. Bunb. 202. 


have no a * k & | = PT 8 
vantage, un- On a joint commiſſion againſt two partners, the ſeparate creditors, tho' they 


n have taken out ſeparate commiſſions, may come in, prove their debts, and op- 
lowed. * allowing certificate on the joint commiſſion. Her/ey's caſe, H. 1729. 3 P. 


23. ; 
If bankrupts obtain their certificate under a joint commiſſion, it bars their ſe· 

parate creditors. Bid. RY. | DEPEN 
If a certificate is ſtayed on petition of a claimant ſuggeſting colluſion in the 
bankrupt, and it be referred to the commiſſioners to inquire and certify, and they 
certify that they are ſatisfied, and that four-fifths of the creditors have ligned ; and 
then new creditors prove debts, ſo that the ſigning creditors are not now four- 
fifths, but they do not join in the petition againſt the certificate, it ſhgll be al- 
lowed, and the claimant or his — —— left to his bill; and if any thing is 
13 reqgovered, 
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_ --: . 1 mortgage money) it ſhall be applied to the creditors at large. 
E parts Filed, M. 17490 1 Atkyns 72. a n | oh 

A A cetificate allowed in the bankrupt's life is good, tho not confirmed by the 
F chancellor till after his death; and then has it's effect from the beginning. Brom- 
ey v. Goodere, M. 1743. 1 Athyns 75. 1 
oh ate —t diſcharges the bankrupt's perſon, and his eſtate ſubſequently 
accrued ; and not his eſtate veſted in the aſſignees at the time of obtaining the 
certificate, which ſhall be liable to pay intereſt (on debts carrying intereſt) accru- 
ing after the certificate allowed, till full ſatisfaction. Bid. | 5 
The certificate ſhall not be ſtayed on petition of perſons whoſe demands are 


not liquidated, and who do not ſwear there will be a balance in their favour, 
and the bankrupt ſwears it will be in his favour. - Ex parte Fobnſon, M. 1745. 


1 Athyns 81. ; . | 6 
The allowance of certificates is diſcretionary, firſt in the commiſſioners, and 


then in the chancellor, and a mandamus will not lie to compel it, Ex parte Wil- 
Lamſon, H. 1750. 1 Atkyns *2. | 7 

s dice not frove a debt, of thew reaſonable ground for a claim, is 
within the rule for aſſenting or diſſenting to a certificate, Ibid. | | 

If a bankrupt is a trader in Feland, ſigning his certificate in three months after 
the commiſſion iſſues, is too precipitate. Bid. ; 

Or even in England, and the chancellor on application will ſtay it, ſuch haſty 
proceedings inverting the very intention of the ſtatutes. Anon. M. 1753. 1 
Ayns 84. Ex parte Sauſmarez, M. 1754. 1 Athyns 84. . 

_ A perſon who has a debt in his own name, and another as executor cannot ſign 
the certificate as two perſons, but he may, for the amount of the two ſums as his 
oven particular debt. Ex parte Sauſmarez, M. 1754. 1 Atkyns 84, 

Where there is a joint and a ſeparate commiſſion, a creditor under the joint 
may come under the ſeparate, and aſſent or diſſent to the certificate under it. Ex 
parte Turner, T. 1742. 1 Athyns 97. 

A creditor who makes his election to proceed againſt the perſon, may come in 
and prove his debt under the commiſſion, ſo as to aſſent or diſſent to the certi- 
ficate. Ex parte (apot, H. 1739. 1 Athyns 219. Ex parte Lindſey, M. 1745. 
1 Athyns 220. Ex parte Dorvilliers, T. 1751. 1 Athyns 221. 

Tho” the allowance of certificate by lord chancellor is matter of judgment, yet 
not arbitrary, but he muſt proceed by the rules of the ſtatutes, and if theſe are 
complied with he will not diſallow it on ſuſpicion. Ex parte Williamſon, H. 17 56, 
2 Vezey 249. 

Creditors who have not proved their debts, and much leſs thoſe who have not 
claimed them by affidavit under the commiſſion, are not intitled to oppoſe allow- 
2 of certificate, tho they are plaintiffs in ſuits of equity againſt the bankrupt, 
Hs. id. 2 | 
_ By et. 24 G. 2. c. 57. if any perſon fraudulently ſwears to a falſe debt, and 
ſigns the certificate, ſuch certificate ſhall be void unleſs the bankrupt diſcloſes the 

fraud in writing before the commiſſioners have figned it. ; 
Creditor abroad may by letter of attorney, atteſted by notary public, impower a 
perſon to ſign certificate. | | 
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The clauſe of 5 G. as to giving above 100 J. marriage portion with a child, ; 2 


muſt be conſtrued ſtrictly, and not extend to a niece. Ex parte Sauſmarez, M. given extra- 


1 A kyns 84. vagant por- 1 
tions to his 
| | 0 1 children, or 
(D. 41.) When the Commiſſion may be ſuperſeded. loſt at play. 


A commiſſion of bankrupt is ex debito juftitie, and is never ſuperſeded without 
directing an iſſue, unleſs it appears very plainly to be fraudulently or vexatiouſly 
taken out. Ex parte Wilſon, M.-1752. 1 Atkyns 218. ww 
If the bankrupt ſurrenders, and acquieſces a long time (as a year and half) the 
court. will not direct. an iſſue tho' the caſe is doubtful, but will leave him to brin 
troyer againſt the — Ex parte Nutt, T. 1743. 1 Athyns 102. 5 
Ibo a majority of creditors agree to certify that a commiſſion ought to be ſu- 
perſeded, yet if one creditor ſays, I Th be able to prove in a few days, and de- 
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fires a delay, the court will not ſuperſede; till he has had an opportunity of 
proving. Ex parte Criſp. T. 1744. 1 Athyns 133. 

A. B. and C. are partners in a joint undertaking which B. and C. want to get into 
their own hands, and therefore procure a commiſſion againſt A. for a debt due 
from all three jointly, a proviſional aſſignment to await a trial directed, ſevera] 
debts proved, all but a trifle the partnerſhip debts: B. and C. in the mean time 
receive more from the undertaking than ſufficient to pay all the joint creditors, 
and give them all, ſince proving their debts, ſatisfaction or ſecurity ; on A's appli- 
cation, the court will order, that on his paying in a month all the debts proved 
under the commiſſion, the coſts of it, and the proceedings at law, the commiſſion 


be ſuperſeded ; that the creditors aſſign the ſecurities given them to a truſtee in 


truſt, to ſecure to A. B. or C. the money they have paid towards ſuch debts, above 
their reſpective proportion thereof; that the aſſignees re-aſſign to A. and account 
and pay him the balance in their hands: but if A. makes default in payment, 
the commiſſion to proceed. id. ; 

A. and B. are partners for a ſpecial purpoſe, A. B. and C. are alſo partners, and 
a commiſſion iſſues againſt A. and B. A. dies; a ſecond' commiſſion iſſues againſt B. 
and B. dies; a ſeparate commiſſion iſſues againſt C. this laſt commiſſion ſhall be 
ſuperſeded, and (by conſent) the firſt, and ſeparate accounts kept of the ſeveral 
eſtates, and the diſpoſition of the effects reſerved. to the court, Sympſon's Bank- 
rupt, M. 1752. 1 Atkyns 137. | 1 

From this, it would ſeem, that where there is a joint commiſſion, ſeparate cre- 
ditors ought not to take out a ſeparate one, yet it is ſtill frequently done. 

If one againſt whom a commiſſion has iſſued, is found no bankrupt by verdi& 
at law, the commiſſion ſhall be ſuperſeded, and the coſts at law and in equity, 
and of the ſuperſedeas, ſhall be paid by the petitioning creditor. Ex parte Gullten, 
H. 1753. I Ans 139. 

When a commiſſion is ſuperſeded, if the caſe is doubtful the court will direct 
an inquiry before a maſter of the damages ſuſtained by bankrupt, or a quantum 
damnificatus at law, and then order the bond given by petitioning creditor to be 
aſſigned to bankrupt ; but in a flagrant caſe will aſſign the bond without the de- 


lay of ſuch previous inquiry. Ex parte Gayter. M. 1749. 1 Athyns 144. 


If after certificate obtained, all the creditors releaſe the bankrupt from all fur- 
ther demands, the court will not ſuperſede the commiſſion, for that would intirely 
defeat the certificate, but will direct the bankrupt to ſtand in the place of the 


aſſignees to get in the remainder af debts, or indemifying them. Ex parte Leaver- 


land, H. 1751. 1 Atkyns 145. 

Where a commiſſion has been proceeded upon in the uſual manner, and all par- 
ties acquieſced, and the whole finiſhed, the court will not ſuperſede it, tho! it is 
doubtful that the act of bankruptcy was committed before the petitioning cre- 
ditor's debt aroſe. Ex parte Deſanthuns, T. 1753. 1 Athyns 145. 

If a commiſſion iflues againſt an infant, it ſhall be ſuperſeded, for an infant can- 


not be a bankrupt. Ex parte Sydebotham, T. 1742. 1 Athyns 146. 


A. treats with B. for purchaſe of equity of redemption of his eſtate then in mort- 
gage, pays part to B. to clear off the mortgage, and is to pay the reſidue on exe- 


cuting conveyances. B. refuſes to compleat purchaſe or pay off mortgage. 4. 


brings action for the morey paid, B. lies two months in gaol, A. takes out com- 
miſhon, and B. is declared bankrupt, and after the commiſſion iſſued, A. takes an 
aſſignment of the mortgage, the commiſſion ſhall be ſuperſeded, and the petitioning 
creditor pay coſts. Ex parte Hylliard, T. 1751. 1 Athyns 147. 

If a perſon is declared bankrupt, on general evidence of being denied, and it 


| appears afterwards that it was at eleven at night, the commiſſion ſhall be ſuper- 


ſeded with coſts. Ex parte Hall, M. 1753. 1 Athyns 201. 
Where the bankrupt has not ſurrendered in time, and there appears no inten- 


tention of defrauding, the chancellor may {ſuperſede the commiſſion to prevent pro- 
ſecution. Ex parte Wt 00d, F. 1751. I Atkyns 221. | 3 


. In general, if a ſecond commiſſion ifſues before the bankrupt has his certificate 
under. the firſt, it ſhall be ſuperſeded ; for it ought not to iſſue, as the bankrupt 
is incapable of acting. Ex parte Proudfoot, H. 1743. 1 Athyns 252. 
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But if the aſſignees, and ſeveral creditors of the firſt, have aſſented to the certi- 
ficate under the ſecond, and nothing clandeſtine appears, and it has been ac- 
quieſced in for ſome years, the court will not then ſaperſede the ſecond on the ap- 
plication of ſome creditors under the firſt. Did. | | 


2 


— 


BARGAIN AND SALE. 


(B. 1.) Of Tands and Tenements. 


(B. 12.) How a Bargain and Sale ſhall be pleaded. 


F any money or valuable confideration is not ſhewn, it will be bad on demurrer ; 
but it is good after verdict, or if ifſue is taken on a collateral fact. Sargent 
v. Reed, P. 18 G. 2. Str. 1228. Will. g1. | 


3 ** 


— 


SARON AND FEME. 
(B) Marriage, 


(B. 1.) What ſhall be. 


DDING the name of a pariſh to a licence, does not make it void. Rex 
T v. Beck, M. 15 G. 2. Str. 1160. 

By flat. 26 G. 2. c. 33. Banns ſhall be publiſhed in the churches of pariſhes where 
parties dwell, and the marriage ſolemnized in one of them. Miniſter not obliged 
to publiſh, without ſeven days notice, Miniſter not puniſhable for marrying in- 
fants after banns, unleſs parent Cc. declare their diſſent, then banns void. Licence 


ſhall be granted only for church where has been the uſual place of abode of one 


party for four weeks immediately before. (Special licences excepted.) 
If any perſon ſolemnize marriage in any place but a church where banns are 
uſually publiſhed, (except by ſpecial licence) or without banns or licence, he is 


guilty of felony, and ſhall be tranſported for fourteen years; and the marriage is 


void to all intents. ; 

But after ſolemnization of marriage by banns or licence, it ſhall not be neceſ- 
ſary, in ſupport of it, to give any proof of the actual dwelling of the parties in 
the-pariſhes where banns publiſhed, or uſual place of abode where marriage ſo- 
lemnized by licence; nor ſhall evidence be received to prove the contrary. in any 
ſuit touching the validity of ſuch marriage. Nota, This may in à great meaſure de- 
feat the moſt ſalutary purpoſe cf this ell. meant law. 

Marriage (by licence) of a minor, (not widower nor widow) without conſent of 
father, or guardian lawfully appointed, or mother (unmarried,) or guardian ap- 
pointed by Chancery, void to all intents. | 
_ Guardian or mother, uon compos, beyond ſea, or refuſing conſent; perſon deſirous 
of marrying may petition lord-chancellor, who may ſummarily proceed, and de- 

clare the marriage proper, and that ſhall be as effectual as their conſent. 
- There ſhall be no ſuit in Eccleſiaſtical: court to compel marriage, on a contract 
in words preſent or future. 1 
. Regiſter books to be provided, and banns and marriages entted and ſigned. 
Making falſe entry, altering entry, forging or altering licence, uttering ſuch entry 


or licence, with intent to elude this act, or deſtroying any part of regiſter to 


avoid a marriage, or ſubject any one to penalties, is felony without clergy, | 
: 2% Su” This 


o 


/ 
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This act extends not to royal family, Scotland, beyond ſeas, Quakers, nor 
8, | | | | 3998 
*. marriage againſt the ſtatute is not only voidlable, but void to all intents. Rex 
v. Preſlon, M. 33 G. 2. B. S. C. 154. 85 | a 
It is not incumbent on the perſons married to prove, that the banns were pub. Wii 
liſhed. Nor does the entry (of the banns and marriage, /emb.) directed to be made, 
affect the validity of the marriage. Rex v. St. Devereux, P. 2 G. 3. B. S. C. 
No. 162. 0 
By Hat. 12 G. 3. c. 11. Deſcendants of Geo. 2. except the iſſue of princeſſes 
married into foreign families, cannot marry without the King's conſent under the 
great ſeal, declared in council. . 
But if ſuch deſcendant, aged twenty- five, gives notice to privy council of their 
intention to marry; they may marry after twelve calendar months, unleſs both 


houſes of parliament declare their diſapprobation. 


(B. 4.) A man may not marry his wife's mother's ſiſter. R. per tet. cur' on ſolemn ar- 


4 
2 be gument, on declaration in prohibition, and conſultation awarded. Butler v. Gaſ- 


levitical de- frell, H. 1723. Bunb. 145. 
grees. | 
(B. 6) Who are Huſband and Wite. 


If a woman marry a ſecond huſband, living the firſt, and the ſecond not privy, 
ſhe is during the cohabitation to be conſidered as a ſervant to him, and he is in- 
titled to the benefit of her labour. Strutvilie v. ——, Hil. 46. Str. 80. 


(D) Husband and TAife are one Perſon, 
(D. 1.) In what reſpec. 


D. i.) UT articles of agreement between them, for the wife to allow the huſband 
The one can- B ſo much out of an eſtate left to her ſeparate uſe, are binding in equity with- 
not make an F : g 
ellate to the Out the intervention of the truſtees, as an execution of the power. Moore v. Ellis, 
other. H. 1725. Bunb. 205. | 

A gift by the huſband to the wife, without intervention of truſtees, held good 
in equity. Mitchel v. Mitchel, T. 1712. Bid. 

Huſband, lord of a manor, cannot grant lands to his wife immediately, by copy 
of court roll. Firebraſs v. Penant, M. 5 G. 3. 2 Will. 254. 


(E) What the husband ſhall Have by the Marriage. 
(E. 1.) Freehold. | 


F a leaſchold is ſettled on marriage, the term expires and is renewed for three 
1 lives, and on the death of the huſband, comes to his daughter a feme covert, 
who dies, leaving a daughter, ſhe is intitled as ſpecial occupant,” and the huſband 
has no right. Hearle v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298. 


, / 


(E 3.) Chattels perſonal. 


If a woman having obtained interlocutory judgment, marries before final judg- 
ment, and after final judgment, huſband and wife bring ſcire facias quare, &c. the 
court will not ſet it afide on motion, but put defendant to his audita querela. Ld. 
Sutherland v. — P. 1730. Bunb. 282. 1 
So, if a woman plaintiff, marries after interlocutory judgment, and then executes 
writ of inquiry. Chubbs v. Billington, T. 1730. Bunb. 283. at 
If huſband is attainted of felony, and pardoned on condition of tranſportation 
for life, and afterwards the wife becomes intitled to an orphanage ſhare of perſonal 
- eſtate, it ſhall not belong to the huſband but to the wife. Semb. Newſome v. 
Bowyer, T. 1729. 3 P. V. 37. e dg e 
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| If a widow has a decree for arrears of jointure, marries, a report of the atreats; 

confirmed, and the huſband aſſigns faid arrears, and all ſubſequent, and all benefit 
of the decree, and demiſes the jointure during the joint lives of him and his wife 
do truſtces, in truſt after the wife's death, to pay a bond from the huſband to A. 
and a debt from him to B. and the reſidue as he ſhould by deed or will appoint, 
and firſt the huſband dies and then the wife. The bond ſhall firſt be paid to A. 
then the debt to B. and the reſidue to the adminiſtrator of the huſband, not of the 
wife. Ld. Carteret v. Paſchall, T. 1733. 3 P. V. 197. 

If A. ſurvives her firſt huſband, who leaves her a legacy, marries B. dies, B. 
adminiſters, dies, his adminiſtrator gets in the legacy; he is intitled to it, and 
not the adminiſtrator de bonis non of A. who ſhall be conſidered in equity as a 
truſtee for the adminiſtrator of B. and if he brings bill for it, it is a breach of 
truſt, and he ſhall pay coſts. Humphrey v. Bullen, P. 1737. 1 Atkyns 458. 
Trinkets and jewels given to a wife before marriage, become the huſband's again 


by the marriage, and are liable to his debts, if his perſonal eſtate is not ſufficient, 
_ Ridout v. E. Plymouth, M. 1740. 2 Atkyns 104. 
If huſband dies, without adminiſtering to the perſonal eſtate the wife had in her 
oon right, it goes to his repreſentative, and veſted in him before adminiſtration 
—_ taken out, and not to her next of kin. Elliot v. Collier, T. 1747. 3 Athyns 526. 
= 44 tho' adminiſtration is granted to ſuch next of kin (as the eccleſiaſtical 
court by 31 E. 6. c. 11. is bound to do) yet in equity he is looked on as a mere 

truſtee. Bid. | 

F) What goes to the TTlife. 


(F. z.) If ſhe ſurvives. 


Fa wife having I eſtate by marriage ſettlement, advances money to pay off 
. incumbrance on huſband's eſtate, and the receipt is delivered to her, it is a 
Ioan, and ſhe ſhall ſtand in the place of the mortgagee. Parteriche v. Poulet, T. 
1742. 2 Atiyns 383. | 3 
If huſband has a mortgage on his own eſtate, and his wife joins with him in 
charging her own, if ſhe ſurvives, ſhe ſhall ſtand in the place of the mortgagee, 
and be ſatisfied out of the huſband's eſtate. 7b:9. | | 
2 If huſband recovers a judgment for a debt of the wife, and dies before execution, 
=_ the wife is intitled, not the huſband's executor, Bond v. Simmons, M. 1743. 
bY Atkyns 20. 

? 1 ess is a ſettlement in conſideration of marriage, and of the preſent fortune 
of wife A. and of certain covenants after mentioned, one of which is, that her 
mother ſhall pay her huſband 2001. as addition to A. s fortune; another with the 

truſtees, that mother ſhall give A. or her executor, or one of her children, equal 

to what ſhe giyes her other children; and ſhe by will gives a legacy and wakes her 
executrix, and part of the refidue lapſes to A. by the death of a legatee in teſta- 
trix's life, and the huſband aſſigns over theſe ſums, with proviſo that aſſignee on 
requeſt ſhall reſign; and A. ſurvives him and dies, theſe ſums ſurvive to A.'s re- 
preſentative. Garforth v. Bradley, T. 1755. 2 Vezey 675. 


(F. 2.) Tho' ſhe does not ſurvive. 


- Diamonds given to the wife by the huſband's father on the marriage, are a gift 
to her ſeparate uſe, and ſhe is intitled to them in her own right. Graham v Lon- 
donderry, M. 1746. 3 Atkyns 393. | 


EY 80, 4 preſent from a ſtranger during the coverture. 1d. 
= . So, trinkets given by the huſband-in his life-time. Bid. 
4 : (F. 3.) Parapbernalia. 8 
Where there are real eſtates deſcended the wife may be intitled 8 rapber- 
n/a, and ſtand in the place of bond creditors, but o en rhe + 
come by the huſband, Probert v. Morgan, P. 1739. 1 Athyns 440. 
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coming into equity ſhe may be examined and conſent it ſhall be taken as perſe n 
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The value of the jewels makes no difference. Nortbey v. Nerthey, M. 1740. 
? T Gans poſſeſſion makes no difference, if the wife wore them whenever 
ſhe was dreſſed. Bid. | ; % cet 576 

A wife as to parapbernalia has been of late conſidered as a creditor, and having 
a lien on real eſtate. Bid. 

Where there have been debts ſtanding out againſt a huſband, a wife has been 
admitted as a creditor to the value of her paraphernalia, on truſt eſtates created for 
payment of debts. Did. Incledon v. Northcote, H. 1746. 3 Athyns 430. 

If huſband deviſes paraphernalia to his executor, the court will decree them to 
the wife, and give coſts out of the huſband's eſtate. Bid. a ( 

Where the huſband's aſſets are not ſufficient, the wife is not intitled to para- 
pbernalia. Rigout v. E. Plymouth, M. 1740. 2 Atkyns 104. 

Where there is no truſt on real eſtate for payment of debts, the wife cannot 
ſtand in the place of creditors, nor come on it at all events to be ſatisfied her pa- 


raphernalia. Ibid. RE 1 arbvb 
A deviſe of all houſhold goods, jewels, linen, Cc. does not bar a wife of her 


paraphernalia. Marſhal v. Blew, M. 1741. 2 Athyns 217. | 

It a freeman's wife before marriage is expreſly barred of every thing ſhe can 
claim, by common law, cuſtom of London, or otherwiſe, ſhe has no right to para- 
phernalia ; and tho' her huſband, by will, leaves her her jewels and perſonal orna- 
ments of every kind, ſhe cannot have them, for he could diſpoſe of only half his 
perſonal eſtate. Read v. Snell, T. 1743. 2 Atkyns 642. ; | 

A huſband cannot deviſe away his wife's paraphernalia, therefore if he by will 
gives her 10, ooo J. on condition ſhe gives up her right of dower, and deviſes to 
her all her wearing apparel, and ornaments of her perſon, her gold watch and 
jewels, except ſome round a picture, and deviſes the reſidue of his eſtate to 4, 
and then by codicil revokes the deviſe of his jewels, and ber pearl necklace, which 
he gives to B. and by another codicil gives her a pair of diamond ear-rings, ſhe 
ſhall have her parapbernalia notwithſtanding. Seymore v. Trefilian, T. 1737. 
3 Athyns 358. | 5 

Altho' where the huſband dies indebted, the widow cannot have her . 
nalia at law, yet equity will direct that ſhe ſhall ſtand in the place of ſpecialty 
creditors as to the real aſſets. Snelſon v. Corbet, T. 1746. 3 Athyns 369. 
If ſimple contract creditors are not ſatisfied out of the perſonal eſtate, nor by 
ſtanding in the place of ſpecialty creditors out of the real eſtate, the paraphernalia 
ſhall be applied to make good the deficiency, but not to legatees. Bid. 
Where a huſband gives jewels to his wife, merely to be worn as ornaments of 
her perſon, (tho' he might give them to her ſeparate uſe, yet) in this caſe they 


The Huſband may alien all ſuch jewels as a wife has to wear for the ornament 
of her perſon, in his life-time. . Bid. 1 


are only fe, br Grabam v. Londonderry, M. 1746. 3 Athyns 393. 
u 


Jewels which a wife did not wear at all times, but only on birth-days, and other 


| publick occaſions, are parapbernalia. Ihid. 


If ahuſband pledges a diamond necklace, which his wife has been uſed to wear, as 
a collateral ſecurity for money borrowed on bond, and gives power to the pawnee 
to ſell it for a ſum certain, during his abſence, yet this is not a ſale, nor does 
alien it, if not fold in his life, and it only ſtands as a pledge. 1bi9. 

Tf huſband pawns his wife's paraphernelia and dies, leaving ſufficient to redeem, 
9nd by, of his debts, ſhe is intitled to have it redeemed out of his perſonal 
eſtate. id. | | | 1 7 ; 


(H) TUhat Acts by the husband and Uiife do not bind the 
andre pI Tat nn Mtfe. Niermann Y 
F money or ſtock is ſettled to be laid out in land, huſband and wife can- 


not by contract or deed alter the nature of it to make it perſonal eſtate ; but it 
muſt be inveſted in land, and then by fine ſhe may give it her huſband, or by 


7 


(N) hat | 
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N) What Arts of the Mike pꝛejudite the vusband 


F infant marries a woman of full age, he is liable to her debts, and to arreſts 
for them. Barnes 95. 


(o) The Power of the husband during the Coverture. 


F the wife ſquanders his eſtate, or goes ints lewd company, he may deprive 
her of liberty, otherwiſe not. Rex v. Lifter, M. 8 G. Str, 478. 

If the huſband executes articles of ſeparation, and covenants not to diſturb her, 
Se. it is a renunciation of his marital right to ſeize her or to force her to live with 
him, and an attempt to ſeize her by force would be a breach of the peace; if he 
brings habeas"corpus, and attempts to moleſt her on her return from the court, it 
is a contempt. Rex v. Meas, (John Wilkes's caſe,) P. 31G. 2, 1 B. M. 542. 


(P) TUhat Acts a Feme Covert may do without her Husband, 
(P. 1.) Alien her Eſtate 


Feme covert having a ſeparate land eſtate, ſets workmen to work in her huſ- 
band's houſe, and promiſes to pay them; her lands ſhall be ſubject. Semb. 
Sed Q, Clark v. Miller, T. 1742. 2 Atkyns 379. | 

I a feme covert levies a fine of her lands, F is good againſt her heirs by gap. 
Taylor v. Philips, P. 1749. 1 Vezey 229. 


Whether feme covert can ſurrender her copyhold without her huſband s joining, 
but in his preſence. Dub. 1bid. 


(Q.) What not. 


Cannot make a Contract, &c. 


„ 


NANNOT indorſe a promiflory note, made to her. Connor v. Martin, P. 
8 G. Str. 516. 


If ſhe elopes with an adulterer, the huſband is not chargeable for neceſſaties, 


tho plaintiff had no notice. Morris v. Martin, M. 12 G. Str. . Manuair- 
ing v. Sands, T. 12 C. Str, 706. 


If a wife elopes, tho' not in an adulterous manner, the huſband i is not bound. 


Cbili v. Hardyman, J. 4 G. 2. Str. 875. 


Unleſs he refuſes to receive her again. Bid. N 


But if he does not abſolutely refuſe, but only ſays ſhe ſhall not ſit at os table, 
but live in a garret, when; by her bad behaviour ſhe had deſerved no better uſage, 
he is not bound. Bid. 

If the wife is in execution for a crime, and an alehouſekeeper within the rules 
receives her and finds her neceſſaries, the huſband ſhall not be charged, for, her 
being there was illegal. Fowles v. Dinehy, M. 13 G.2. Str. 1122. 

I huſband turns away his wife without cauſe, and refuſes to provide for har: 
7 cannot prohibit any body to truſt her. Bolton v. Prentice, M. 18.6.2. 
. 1214. | 


Feme covert having a ſeparate eſtate, may give bond for money borrowed, and ſhall 
be conſidered as ſole as to that. Peacock v. eh H. 1750. 2 Vezey 190. 


6. 1 $) That che may affirm by ber Agreement. | 
£59 (8,30 What ſhall be an Agreement. 0 


by bond previous to marriage with B. agrees to ſettle B.'s e 3 to the 
8 ons — and the children of the marriage, and then to 4. 7 ri 12 heirs, but 


not an cin party; e the marriage, 600 eſtate Jeſcends to B. A. 


7 
p 
. - 


3 | * makes 


— ot 


s 
is 
Tt 
n 


BARON AN D FEM E. 


makes his will, reciting the bond, and deviſes this eſtate back to B. and gives 
her all his eſtate real and perſonal, and makes her executrix ; ſhe proves the will, 
and poſſeſſes herſelf of all his eſtate: by ſo doing, ſhe agrees to the ſettlement in 
the bond mentioned, and after her death it ſhall go to the children of that mar- 


' Triage. Archer v. Pope, T. 1754. 2 Vezey 523. 


(% Jn what Actions Husband and Trlife ought to join. 


8 5 N D wife living away from her huſband, and married to another man, may 


-& UW. Orc. 20. | a 
{ ft be et to a maſter in Chancery to take an account of what is due to 
huſband and wife, who reports the ſum due, and appoints it to be paid to the 
hufband, and the defendant is committed for nonpayment, and eſcapes; the huſ- 
band and wife may join in an action againſt the warden. Huggins v. Durbam, 


M. 13 G. Str. 720. 33 ; 

In treſpaſs, for treading down the graſs of the inheritance of the wife, 7/1), 
v. Thompſon, M. 1729. Bunb. 277. 3 | | 

If feme covert has a mill, and one agrees with huſband and wife to grind all his 
corn at this mill, under penalty to be paid by offender to offended; they muſt join, 
for the action would furvive to her. Dunſtan v. Burwell, T. 21 & 22G, 2, 
3 Wilſ. 224. = 
1 ſhould be joined in an action, to aſſert the right and intereſt of 1 - 
their wWiyes; as the dippers at Tunbridge-Wells, againſt one who diſturbs them in Wn 
their employment. Weller v. Baker, T. 9 G. 3. 2 Will. 414. 


(W) In what the Husband ſhall ſue alone. 


T* treſpaſs by the huſband for breaking and entering his houſe, and beating his 
wife; the breaking and entering the houſe is the cauſe of action, and the beat- 
ing the wife is well joined in the declaration to aggravate damages, Dix v. 
Brookes, T. 3 G. Str. 61. 


In treſpaſs by huſband, for entring his houſe and keeping him out, and taking 
his goods to the value &c, nec non de eo quod he affaulted and beat his wife, and 


took her goods to the value Cc. ad damm. 1001. and 100/. damages given, held 


good. 'Read v. Marſhall, H. 8 G. Fort. 377. | 

 Hyſband may ſue alone for malicious proſecution of his wife, per quod they both 

1 and he put to expence. Smith v. Hixon, T. 7 G. 2. Str. 977, 
„R. H. 54. | | "Is 


(x) - Jn what the Huoband may ſue alone, oz jon with his 


N an action of covenant, for nonpayment of rent of land, the inheritance of the 
35 1 they may or may not join, at their election. Aleberry v. Wally, M. 6 C. 


) Uipat Actions ſhall be againſt husband and TUife. 


FF, huſband and wife are arreſted for debt of wife dum ſola; both put in bail 
above, and boch rendred in diſcharge, ſhs all be diſcharged on fe: 
common appearance. Barnes 96. 80 * N ace on fuper Nacken = 
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Rem v. Godfrey; P. 10 G. '2 Ld. Raym. 1363. 


e e TA R . 
: (A) Tho ſhall be. 


HE old dodtine of the fathers being within the four ſeas ſhall not take 
lace; and if it be ſhewn there is no acceſs, the iſſue are baſtards. 


Pendreil v. Pendrell, H. 5 G. 2. Str. 925. Rex v. Bedall, T. 10 G. 2. Str. 1076. 


B. R. H. 379. . | . * 
Where acceſs muſt be preſumed, yet evidence may be given of the huſband's 


inability to get children. Lomax v. Holmden, M. 6 G. 2. Str. 940. 


The ſole evidence of the mother, a married woman, ſhall not be admitted to 
baſtardize her child. Rex v. Reading, M. 8. G. 2. B. R. H. 79. Rex v. Rook, 


AL. 26 G. 2. 1 Wil. 340. | 
But ſhe may prove the criminal converſation, and if the want of acceſs is proved 


by other witneſſes, that will be ſufficient, Bid. 


(G) When a Baſtard ſhall be maintained. 
(G. 1) By the Pariſh. 


DV fat. 13G 3. c. 82. baſtard born in lying- in hoſpital, ſhall be lems 
by the mother's pariſh, which ſhall pay for removing mother and child thither, 


if within 20 miles. 


(G. 2.) By order of Juſtices of Peace. 


By Hat. 13 G. 3. c. $2. the officers of the pariſh of a woman brought to bed 


of a baſtard in a lying-in hoſpital, have power to apprehend reputed father, take 
ſecurity, puniſh parents, &c. as if child born in that pariſh. ** 

The keeper, &c. of lying- in hoſpital, ſhall carry women before admitted, before 
a juſtice, to be examined on oath, whether married or ſingle; if unfit to be car- 
ried then, to take her as ſoon as recovered; unleſs ſhe brings an affidavit, ſworn 
by her before a juſtice, that ſhe is married or fingle. | 


' When a woman is delivered of a baſtard in a lying-in hoſpital, the keeper, Ge. 


ſhall give notice four days before her diſcharge, to the overſeers of the pariſh where 


the hoſpital ſtands, who ſhall carry her before a juſtice, to be examined to her 


ſettlement.; if the is not well enough, he ſhall ſtay till further notice. Keeper 


may detain women till well enough, and till examined, but not longer than fix 
weeks without her conſent. 


The order muſt expreſs that the baſtard was born in the pariſh to which the 
relief is given. Rex v. Butcher, T. 7 C. Str. 437. 

It muſt expreſs the name and the ſex. Rex v. England, H. 8 G. Str. 503. 

An original order may be made at ſeſſions, and it is good tho” it does not ſhew 


defendant was ſummoned. Rex v. Cleg, M. 8 G. Str. 475. 


It is declared by the court, that by fat. 3 C. 4. the ſeſſions may proceed ori- 
ginally in caſes of baſtardy. Rex v. Reading, M. 8 G. 2. B. R. H. 79. And 
again Rex v. Jenkin, T. 9 G. 2. B. R. H. 301. 

But if there is an order of two juſtices before, ſeſſions has no juriſdiction, but 
on appeal. Rex v. England, H. 8 G. Str. 503. 

It is not ſufficient, that it is alledged in the complaint where the child was 
born, there muſt be an adjudication of it by the juſtices, or appear by their words. 


If defendant is diſcharged. on appeal, he cannot be cha 
Rex v. Tenant, M. 13 G. Str. 716. Ld. Raym. 1423. 


rged by a new order. 
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* 


N 


(8. 3.) 
What ſhall be 
a good order. 


An order to pay ſo much a week till the child is nine years old, if he fo long l 


live, is good. Rex v. Street, M. 1 G. 2. Str. 788. . 
4%: a; | A 4 * | f | | 


#4 446" 


\ * 


. 
N . 

If the order ſtates, that the huſband had been abſent fix years, and during his 
abſence A. had carnal knowledge of the wife, and Zherefore they adjudge him the 
putative father ; it is bad, for that is not a ſufficient reaſon. Rex v. Braun, J. 
2 G. 2. Str. 811. „ Hoh 189100 21 | | 

There muſt be guorum unut, even by juſtices in a borough. Rex v. Hep, P. 
7 G. 2. Str. 974. N | n, f | * 

Two juſtices cannot acquit a man charged with being the father of a baſtard, 
tho' the ſeſſions may. Rex v. Jenkins, T. 9 C. 2. Str. 10 50. B. R. H. 301. 

If che putative father being ſummoned does not attend, the juſtice need not 
hear any evidence for him, and B. R. never allows exceptious to ſuch order unleſs 
the party attends in perſon. Rex v. Neal, P. 8 G. 2. B. R. H. 112. 

71 an order to pay ſo much per week, by the quarter ſeſſions, is temoved into 
B. R. and confirmed, and defendant does not pay, it is a contempt, and court 
will grant attachment. Rex v. Holland, M. 9 G. 2. B. R. H. 160. 

Selon order to maintain a baſtard, not ſetting forth that it was born in the 
county, ſhall be quaſhed, but the court will bind over defendant to appear at 
ſeſſions. Rex v. Been, P. 10 G. 2. B. R. H. 364. 

If the order ſays the woman was delivered of a child baptized in the pariſh of A. 
it ſhall be underſtood to be born there. Rex v. Moravia, P. 15 G. 2 Str, 1166. 

An order made on oath of the mother (a married woman) only, is bad. Vide 
A, ante. | | 

An order, committing a woman to houſe of correction for not obeying order 
* to pay 8 d. per week to maintain her baſtard as long as chargeable to pariſh,” 
there to temain till ſhe gives ſurety to perform, or elle to appear &c. or be other- 
wie diſcharged by courſe of law; is good, tho' the woman is married ſince the 
child was born, but before the order to maintain it. Nx v. Tayter, P. 5 G. 3. 
3 B. M. 1679. 


90 HOG, nk "PP BE  —B9s 
a} FOR Nen K 8 (E) Remedy. | 
(E. 3.) When the Damages ſhall be encreaſed for a Mayhem. 

T iv diferetionzry in the court, whether to increaſe the damages of not; and 
they will take into confideration the provocation given by plaintiff. Brown 


v. Seymoter, H. 16 G. 2. Will: 5. 1 l 5 N en Natta 
On view of party who had almoſt loſt his ſight, and examination of a ſurgeon, 


damages increaſed from 111. to 50% Barnes 153. 
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. N | wn (A. 2.) Perſonal. 


Grant from the King of 1000 . per ant. out of the four and an half per 
cent. Barbadoes duty, with collateral ſecurity for payment out of other re- 

venue, is a mere perſonal annuity, having no relation to lands or tenements, nor 
partaking of the nature of a rent, but is deſcendible to heirs. B. Stafford v. 


» oh keley, H. 1750. 2 Vezey 170. 
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Y ) N chat go to the Heir. 


Fa hab] is burnt down, and money collected for rebuilding it it, Jodend 3 in 
the hands of guardian of tenant in tail, who dies under age, the money ſhall 
go to the heir, both becaufe of the intdil, and becauſe it was copyholtz but al- 
lowance ſhall be made to his perſonal repreſentative for the amount of intereſt bf 
the ſum loſt; for fo mn as the infant lived. Rook v. Warth, P. 17 50. 


1 Pezey 460. « 
(C) What go to the Executoꝛ, oꝛ Adminiſtratoz. 


F an executor in truſt for an infant changes an eſtate for years into an eſtate for 
lives, and the infant dies inteſtate, the leafe ſhall go to his #ditimiſifatof, not 


his heif. Mitter v. Witter, H. 1730. 3 P. V 99. | 
Hangitigs, tapeſtry, and iron backs to "chithtiles,” belong to the ExECator, Hur 


vey v. Harvey, M. 14 G. 2. Str. 1141. 
The rents of an eſtate deſcended, belong to a poſthumous ſon only from his 


birth. Baſſct v. Baſſet, M. 1744. 3 Athyns 203. 
If a debt is owing to A. and in ſatisfaction of it his debtor grants him an an- 


2 nuity on lands for his own life, and redeemable; this annuity 1s part of A.'s per- 
cdſonal eſtate. Tour v. Scauen, H. 1749. 1 Veaey 402 


(o) Pꝛoperty of Goods, how veſted... 
(D. 2.) By Grant. 


Parol gift without ſome act of delivery, will not alter the avonctty; afid ſuch 
act is neceſſary to eſtabliſh a donatro cauſa mortis. R. Smith v. Smitb, N. 
7 G. 2. Str. 95 3. 


(D. 3.) By Sale. 


If a 3 abroad ſends goods to B. merchant in London, fot B.'s WY and 
draws on him; B. receives the goods, does not pay the bills, and dies inſol- 
vent, A. has no lien on the goods. Godfrey v. Fur o, J. 1733. 3 P. M. 185. 

Sale of goods in a ſhop, tho not in London, where there is no ſuſpicion of Faud 
in the buyer, ſhall change the property. Semb. per. Hardwicke 955 8 Auris 5 
Shaw, M. 10. G. 2. B. R. H 349. 

A bill of ſale albgns the property of a Ship. Walker v. Prehiaick, 2. 2756: 
2 Vezty 622. 


(H.) Trees. 


HEN EVER timber is ſevered by act of God, or by wrong, it belongs to 
him who has the firſt eſtate of Is. Branch v. r P. 1734. 

3 P. M. 267. 
If A. is tenant for life, fotnainder to B. in tail of one 13 and 8. C. an in- 
fant i in tail of the other moiety, with remainder over, and there is timber deeay- 
ing, the court will decree it to be gut, and the money divided between B. and C. 


leaving ſufficient eſtovers for A. And no trees for ornament or re tho' ur 
„err bid. ö 
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"Rex v. Surgeons Company, M. 33 G. 2. 2 B. M. 892. 


(A) By whom it may be made. 
By-law returned to be made by the body at large, may be good, where the 
wer is given by charter to a ſelect number to make by-laws in the 


ſtead, for, and in the name of the whole; for it might be made by the ſelect body 
acting in the name of the whole, and if found to be made in due manner, it ſhall 


be ſo intended. Green v. Mayor of Durham, H. 30 G. 2. 1 B. M. 127. 


(B. 1.) What ſhall be a Good By Law. 


R. will not enrer into a queſtion on the validity of a by-law, on the return 
* of a habeas corpus cum cauſa, from any corporation except London, where it 
always doth ; but plaintiff muſt declare there, and defendant may demur if he has 
objections to the by-law. Ballard v. Bennet. Ballard v. Clement, P. 32 G. 2. 2 
B. M. 775. . | 

It * in the preamble ſet out all the reaſons for it. Rex v. Harriſon, J. 


(B. 2.) For Regulation of a Man's Right. 


Corporation having right to make by-laws to govern the inhabitants, and 
A to make ſecondary burgeſſes out of the inhabitants, and capital burgeſſes 
out of the ſecondary burgeſſes, make a by-law, that every inhabitant choſen a 
burgeſs, and refuſing to ſerve, ſhall forfeit, &c. This is a good by-law, but it 
relates to inhabitants refuſing to be ſecondary burgeſſes only, and not to ſecondary 


refuſing to be capital burgeſſes. Mayor of Workingham v. Johnſon, . Gs. B. 


R. H. 284. wa es 
A by-law of a company, to ele& ſuch and ſo many of their members as ſhould 


ſeem convenient, on pain to forfeit 25 J. on refuſing to accept or to pay admiſ- 


ſion-fee, is good, for the court will not preſume the party elected is wnfit; and 
if he is, it may be pleaded, or given in evidence on nil dibet. Vinters Co. v. 
: Paſſey, H. 30. G. 2. 1 B. M. 2335. 5 ä | 


(B. 3.) Or, Regulation of Trade. 


A by-law is good, that no one ſhall exerciſe the trade of a joinet, who is not 


free of the joiner's company. Wannel v. Chamberlain of London, M. 12 G. Str. 675. 
That butchers not free ſhall take their freedom in the butcher's company, and 


no butcher be admitted to the freedom of the city in any other company; and 


all butchers not free of the city, and intitled to their freedom of another com- 
pany, ſhall be made free of the butcher's company, on paying the uſual fine and 
fees, good. Rex. v. Harriſon, T. 2 G. 3. 3 B. M. 1324. | 

That brewers drays ſhould not be in the ſtreets in London after eleven in the 


- forenoon in ſummer, and one in winter. Boſworth v. Hearne, H. 11 G. 2. Str. 
1085. B. R. H. 405. Andr. 91. 


That no perſon ſhall be made free of a company, till called at three meetings 


of the mayor and aldermen of a city, and the wardens and ſtewards of the com- 
- panies in it, before his admittance, and approved by the majority, is good; it is 
not a reſtraint upon, but a regulation of trade. Green v. Mayor of Durbam, H. 
30 G. 2. 1 B. M. 127. 4 Wt e y 


Such meeting tho” not returned, ſhall be intended to have been duly holden, 
for otherwiſe, the candidate might have pleaded that, in excuſe fot his not being 


called and approved. Bid. 


If it is found on a traverſe, that the party was not called and approved purſuant 
to the by-law, it implies that the by-law was in being at that time, Id. 
That no member of the company of ſurgeons of London, ſhall take an apprentice 


ho does not underſtand Latin, to be examined and tried by one of the governors. 


(C) What 


B . A W. 5 93 


o ,Wivat / all * be a good By-Law. 


* 2.) "If it . to a Stranger. 


Corporation may free? a cuſtom by a by-law, impoſing a penalty for 
A breach of it ; but it cannot give an action to a ſtranger to recover that 
penalty, but muſt ſuc for. it themſelves, or ſome one for them... Bodwic v. 
Fennell, M. 22 G. a2. 1 Wilſ. 233. Totter dell v. Glazby, J. 5 G. 2. 2 Will. 266. 


(C. 3.) In Reſtraint of Trade. 


N DER a general power to make by-laws, a by-law cannot be made to 
reſtrain trade ; therefore by law that no freeman of the city ſhall exerciſe 
the trade of a butcher, without being free of the butcher's company, bad. Har- 
riſon v. Goodman, M. 30 C. 2. 1 B. M. 12. Sed vide Rex v. Harriſen, T. 2 G. 3: 


3 B. M. 1324. 


(C. 4.) In Reſtraint of a Right. ; 


If power of making by-laws is by charter given to a ſee body, a9 do not 

repreſent the whole community, and cannot aſſume to themſelves what belongs to 
it; if the power of making by-laws is in the body at large, they may 1 
their rights to a ſelect body, Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827. 
A by-law cannot ſuperadd a qualification to an elector which the chartef does 
not require. Thus if charter gives the right of election to mayor, jurats and com- 
„ monalty, a by-law cannot reſtrain it to mayor, jurats, and ſuch of tt commonalty 
7 as have ſerved churchwarden and overſeer. Bid. anos a 


Lg! 
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(0. 6.) If it be unreaſonable. 8 


A by-law cannot impoſe an oath, nor impower any perſon to adminiſter it. 
Rex v. Dean and Chapter of Dublin, M. 9 G. Str. 536. 


(D) What Remedy ſhall be allowed upon a By- Tau. 
(D. 1.) By Debt, &c. 


- By-law that none but freemen ſhall keep ſhop, and which copia? os ac- 
tion to the Portmote Court, where none but the ſheriff or coroner (who 
SY 550 ' = can array a jury, is bad. Heſeeth v. Braddock, H. 6 G. 3. 3 B. 
. 1847. | | e 1 ; 
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The canons. of 1603, proprio vigore, (for ſome are only declaratory of the 
ancient canon law) do not bind the laity. Per Hardwicke C. J. ef tot. cur. on 
great conſideration. Middleton v. Croft, M. 10 G. 2. Str. 1056. B. R. H. 326 
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(B. 1.) Mho have not Capacity to purchaſe. 
(B. 2.) By the Statute of Mortmain. 


_ "x » 
- g * 
f K * 
e 
; . he NS, <— 2 


PR 
A 11 "ny" 
ERP EP SR ; 
- eee e 


(B. 2.) F a man by will gives 500 J. out of his perſonal eſtate to truſtees, in truſt, to 
What - lay out part in building a ſchool-houſe, and ſchoolmaſter's houſe, and directs 
that the purchaſe of the ground, and the expence of building ſhall not exceed 200/, 
and the remaining 300 J. to be laid out in land or real ſecurity, for the maſters 
maintenance; the laſt is void by fat. 9 G. 2. c. 36. and ground may not be 
purchaſed with the 200 J. but if the pariſh has lands, it may be laid out in build. ME 
ing on them, Attorney-general v. Bowles, T. 1754. 3 Atkyns 806. 2 Vezy 547. 
If a man gives a legacy to his executors, and then deviſes a copyhold to 4, he 
paying his executors 1000/. and gives the reſidue of his eſtate to a charity, this 
1000/. is a charge on real eſtate, and the deviſe of it void by the ſtatute. Arnola 

v. Chapman, T. 1748. 1 Vezey 108. | 
If a man gives his real eſtate to truſtees to ſell, and with the produce and his 
erſonal eſtate to pay debts and legacies, and (inter alia) to purchaſe freehold land 
for a fund for an annuity to preach a ſermon, to keep a tombſtone in repair, and 
for management of this; it is within 9 G. 2. and void. Durour v. Metteux, M. 

1749. I Vezey 320. | 

If a mortgagee, in poſſeſſion under habere facias, deviſes all money due on the 
mortgage to a charity; tho the heir at law of mortgagor inſiſts to redeem, yet it 


is within 9 Geo 2. Attorney- general v. Meyrick,, M. 1750. 2 Vezey 44. 


(B. 3.) If A. by his will before 9 G. 2. c. 36. deviſes lands to truſtees for a charity, 
bn e and by codicil made after the act deviſes the ſame and other land to the ſame and 
other truſtees, on the ſame truſts; makes alterations in other parts of his will, and 
confirms the reſt; the lands deviſed by the will are not within the ſtatute. Mille 
v. Sandford, M. 1748. 1 Vezey 178, 186. | | | 
If a man deviſes the reſidue of his real and perſonal eſtates to A. for life, Sc. 
and then to truſtees to erect an hoſpital; as to his real eſtate it is void, but not as 
to the perſonal ; tho he had mortgages, and ere# means to found, as well as to 
build. Vaughan v. Farrer, H. 1750, 2 Vezey 182. | „„ 


— 


. 
(A. .) Church Vard. 
(A. 3.) What Privileges belong to the Church-Vard. 
H E Eccleſiaſtical Court has juriſdiction to give ſentence of excommunica- 
1 tion; and there muſt be a ſentence declaratdry at leaſt, for ſtriking in 2 


church- yard. Biſſen v. Chapman, H. 9 G. 2. B. R. H. 190. 
And this may be done without any prior conviction. Did. 


4 


Unleſs 


temporal puni | | 0 | 
#508 3 — puniſhment, a prior ſentence is requiſite, 16:9. 


F. 470. 


CEMETERY. 


| the third clauſe of ſtriking with, or drawing a weapon, and there a 
e ſhment (the loſs of an ear) being inflicted, and the excommunica- 


(B) Burial. 


In what Place it ſhall be. 


USTOM, that every pariſhioner has a right to bury his dead relations in 
the church-yard, as near to their anceſtors as poſſible, is bad. Fryer v. 


| Jabnſon, M. 29 G. 2. 2 Wilſ. 28. 


J 
(A) Then it lies. 


N the clerk of commiſſioners of ſewers being removed, and another ap- 
ointed, B. R. will not on the rule to ſhew cauſe, ſuffer them to make out 


WE their titles by affidavits, but will grant certiorari, Rex v. Banks, M. 11 G. 


Port. 374. | 
5 To the ſeſſions, to remove an order of two juſtices, Rex v. Warminſter, M. 8G, 

To commiſſioners of ſewers for their order to remove their clerk, it is of com- 
mon right; but in other caſes, where danger of inundation may be; it is diſ- 
cretionary. Commiſſioners of ſewers in Yorkſhire, M. 11 C. Str. 609, 

To the grand ſeſſions in Wales, on an indictment for miſdemeanor. Rex v. 
Lewis, T. 12 G. Str. 704. B. R. H. 163. | 
. To the quarter ſeſſions of a corporation, to remove an indictment, on affidavit 
that defendant could not have a fair trial. Rex v. Fawle, M. 13 G. Ld. Raym. 1452. 
Io remove an indictment, for not doing ſtatute labour in the highway. Rex 
v. Eacbard, 12 G. Rex v. Greenhaw, M. 3 G. 2. Str. 849, 

Io remove an indictment at ſeſſions againſt private perſons for not repairing a 
bridge. Rex v. Hamworth, P. 4 G. 2. Str. goo. | 151 | 
Certiorari to the juſtices of aſſize, ſhall be granted to the crown or proſecutor, 
= without ſpecial reaſon alledged ; ſecus to the defendant.” Garland v. Barton, M. 
11 G. 2. Andr. 27. * 4's r 

It lies to remove an information before juſtices of aſſize, againſt a parſon fot 
non- reſidence, for they have no juriſdiction in the cauſe. id. 

It lies to remove order of juſtices before appeal, where only one party has a 
right to appeal, for he may wave it; or where no time is limitted for appealing, 


1 for then a certiorari might never lie; but where two parties have a right to a 
== peal, and the time of appealing is fixed, there it ſhall not be granted till after 
= :ppcal, or after the time for it. Rex v. Harman, H. 12 G. Andr. 343. 


One certiorari lies to remove ſeveral orders and convictions, if they relate to 


2 | the ſame perſons and the ſame matter. Did. N 


If a certiorari iſſues to uſe the record as evidence, then the tenor if returned is 


4 ſufficient, and countervails the plea of nul tiel record; but if the record is to be 


proceeded upon, the record itſelf muſt be removed, and this whether it is before 
judgment or after; and in this caſe the writ muſt be ſuperſeded, and not quaſhed, 
which can only be done on a view of the record itſelf. Woodcroft v. Kinaſton, J. 
1742. 2 Atkyns 315. | | e ** 

It lies to remove orders of conviction on the conventicle actz 22 C. 2. c. 1. 
after appeal to quarter ſeſſions, trial, verdict, and judgment; for the juriſdiction 


of B. R. is not taken away without -expreſs words. Rex v. Moreley, T. 33 & 34 


= G. 2. 2 B. M. 1040. 
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To remove order of quarter ſeſſions, on appeal from a ſcavenger's rate, althy 
2 W & M. Lat. 2. c. 8. ſays their order ſhall be final without any; appeal to any 
court, Rex v. St. Andrew's Holbourn, H. 4 G. 3. 3 B. M. 1458. 


(A. 2.) When a Mittimus thereupon. 


The recognizance of a receiver of an infant's eſtate in Ireland, cannot be tran. 


mitted to the Exchequer in Feland by mittimus, but a bill muſt be filed there, | 5 


and the certificate of the recognizance here will be evidence. Ld. Caſtlecomer v. | — 
Lady Caſtlecomer, H. 1727. Bunb. 249. ; 


(B) How a Certiorari ſhall be proſecuted. 


I E affidavits for a certiorari ſhall be intitled by the name of the cauſe in 
the court below. Rex v. Lewis, T. 12 G. Str, 704. 1 
If defendant convicted on penal ſtatute brings certiorari, and dies before argy. i 
ment, the court will go on. Rex v. Roberts, 7. 50 6G. 3. Str., 937. N 

On certiorari to remove indictment for perjury, if defendant makes up the record, 


carries it down to fittings, with a d;/frimgas, and attorney-general's warrant for » 
tales, there being ſpecial jury, and eleven only appear, and the warrant is given 
proſecutor's counſel, and they will not pray a ales, and defendant does not, aui 
cauſe is made a remanet. pro defettu jurator, detendant ſhall not pay coſts, Rem vy, 


Lowfield, T. 5 © 6 G. 2. Str. 937. | 


If defendant has paid coſts for not going on to trial, proſecutor ſhall not qua i 


but on payment of colts. Rex v. Moore, H. 6 G. 2. Str. 946. 


If no proceedings in two or three terms, order ſhall be affirmed. Rex. v. Ou. 


ton, H. 9 G. 2. B. R. H. 200. 


By 13 G. 2. c. 18. J. 5. no certiorari ſhall iſſue to remove any proceedings before ® * 
juſtices or quarter ſeſſions, unleſs applied for within fix calendar months, and prof 


on oath of ſix days notice in writing to the juſtice, or two of them, if ſo many. 


If, on removing indictment from ſeſſions of cyer and ter miner, defendant en 
into recognizance of 500 J. to plead, go to trial, and appear on the return of 
the verdict, this is not a recognizance on at. 5 & 6 M. & M. c. 11. but at con- 
mon law, and defendant ſhall not pay coſts. Rex v. Sidney, P. 15 G. 2. Sr. 


1165. Rex v. Fonſeca, M. 30 G. 2. 1 B. M. 10. . 
Certiorari to remove order of baſtardy ſhall not be granted, if not applied for 
in fix months, tho it was made before „at. 13 G. 2. Rex v. Howlett, M. 17 G. 2. 


Certioruri pro rege lies in caſe of highways, tho no affidavit nor recognizance; 


for the flat. 13 & 14 C. 2. c. 6. 3 W. & M. and 5 W. & M. c. 11. relate only 


to certiorari's applied for by defendants. Rex v. Farewell, P. 17 G. 2. Str. 120). 
The flat. 5 & 6 W.& M. c. 11. as to defendant's paying coſts to proſecutor, en- 


tends only to officers and perſons really injured ;. therefore defendant indicted fe. 


an attempt to commit felony, where no damage is done to the proſecutor, (hl 
not pay coſts. Rex v. Ingleten, M. 20 G. 2. Will, 139. 
But it is ſufficient if proſecutor is proved to be a civil officer (as by afin 


tho it is not indorſed on the indictment. Rex v. Smith, M. 30 G. 2. 1 l. 


On indictment on 5. Eliz. c. 4. foriexerciding a trade, &c. removed by defen- 

dant after conviction, he may on motion pay the penalty without coſts, and hate 
his recognizance diſcharged. Rex v. Strong, M. 31G. 2. 1 B. M. 431. 
If the proſecutor enlarges the rule to ſhew cauſe why an order ſhould not be 
quaſhed, he ſhall not afterwards object to the iſſuing the certiorari, Rex v. Harti 
horn, H. 32G. 2. 2B. M. 745. e 935 

If A. convicts B. on the game laws before a juſtice, and he pays the penalty, and 


then 4. brings action for the ſame offence, the juſtice refuſes copy of conviction, 


and B. brings certiorari merely to have the conviction to plead ; A gets it affirm 
ed, and then becomes non; ſuited in the action: the court, will not give coſts 9 
the certiarars, but order the bond to be delivered up. Rex v. Midlam, T. 5 G. 3. 
3 B. M. 1720. e woke a6; ge 
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proceedings being removed from inferior court of record where parties were at 
iſſue, plaintiff muſt declare de novo. | Barnes 345. | 


() How it ſhall be returned. 
\ Certiorari being directed to the cuſtos brevium of C. B. to return original, he 
u 


- 


ſhall return the original, and not that there is ſuch original in his office, 

t not filed, becauſe plaintiff had entred ne recipiatur; if otherwiſe, B. R. will 
commit him. Cork v. Baker, M. 4 G. Str. 63, 

If a certiorari is directed to the cuſtos brevium of C. B. to certify an original in 
London, and he returns there is none in the city of London, it is good; for the court 
will take notice that London is a city, it being mentioned to be ſo in ſeveral acts of 
Parliament Mitbers v. Warner, P. 6 G. Str. zog. 

If in a return it is ſaid that a man took a leaſe for ſeven years, the court will 

= preſume it was by deed. Rex v. Little Dean, T. 9 G. Str. 555. 
9 The return muſt be on parchment; if on paper, it ſhall be quaſhed. Rex v. 
* Stow Barden, M. 9 G. 2. B. R. H. 173. 


Db) ͤ Mhen a Certiorari does not lie. 


6 3 O the quarter- ſeſſions, to fetch up any proceedings but their orders; as 
their refuſal of a certificate of the loſs of malt burnt after duty paid. Caſe 


8 . of Mayo and Parſons, M. 7 G. Str. 391. ET 
Crertiorari granted to the Old Bailey, to remove indictment for forgery, defen- 


dant being of good repute, and proſecution on ſlight grounds. Rex v. Wills, P. 


. 9 6. Str. 549. n $ 8 1 8 
But -ertiorari to the Old Bailey will not be granted without ſpecial cauſe ſhewn. 


= Rex v. Gunſton, P. 10 G. Str. 583. Rex v. Ferguſon, P. 10 G. 2. B. R. H. 369. 


Certiorari refuſed to a colonel indicted for perjury. And the court declared 
they muſt make no diſtinction of perſons, and that they cannot grant a certiorari 
= without conſent of the proſecutor, Rex v. Puſey, M. 13 G. Str. 7517. 
If an attorney is indicted at the affizes for forgery, in altering a fault in a writ 
under ſeal, the court will not grant certiorari. Rex v. Elford, M. 4 G. 2. Str, $77, 
Rex v. Baſtland, H. 17 G. 2. Str. 1202. "NWN 
It does not lie, to remove a poor's rate itſelf. Rex v. Uttoxeter, P. 5 G. 2. 
Str. 932. Rex v. Sbreſbury, P. 7 G. 2. Str. 72 5 7280 
Nor on an order on 7 & 8 V. 3. c. 29. for the pariſh at large to repair the 
= highways, in aid of the inſhip. Rex v. Eckerſhall, M. 6 G. 2. Str. 944. 


Nor on an appointment of overſeers, after an appeal lodged till the ſeſſions 


A . have made a determination. W/arwick's caſe, M. 8 G. 2. Str. gg1. | 
But on appointment of overſeers before appeal, it lies. Bid. | 


3 And if on- appeal from a poor's rate, ſeſſions order books to be produced at an 


adjourned day, certiorari lies to remove that order, notwithſtanding the appeal. 
Bid. 

The court will grant certiorari to remove indictment of perjury from the Old 
Bailey, if defendant has twice paid coſts for not going on to trial, the judges being 
gone. Rex v. Morgan, T. 9 G. 2. Str. 1049. | 

Or if proſecutor's attorney is under-ſheriff of Middlgſex, and attended the grand 
Jury on finding the bill. Rex v. Webb, H. 10 G. 2. Stf. 1068. 

A verdict cannot be removed from ſeſſions, before judgment; and certiorari, if 
granted, ſhall be quaſhed. Rex v. Niccolls, P. 18 G. 2. Str. 1227. 

Before certiorari iſſues to remove order for Quakers tithes, it ought to be deter- 
7 1 the title is really in queſtion or not. Rex v. Wakefield, 31 G. 2. 
1B. M 485. | 

If certiorari has iſſued, and the return filed, yet if it appears that the title is 
not really in queſtion the court will order it to be ſuperſeded quia improvide, and 


euro taken off che file, % | 
=_ It lies not to remove ejectment from Mayor's Court, but hab. corp. and plain- 
uff declares de nue. In replevin it lies, and parties do not begin de novo. 


Barnes 421; 


C c 5 (6) P2ocedendo, 
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hundredors; it is a contempt, and attachment ſhall iſſue. Rex v. Burridge, P. 1 » . 
10 G. 2 Ld. Raym. 1364. Str. 593. E 


* 


— 


peer. Goodtitle v. Tbruſtout, M. 9 G. 2. Str. 1023. 9 
Ihe party to whom the ſheriff is related cannot challenge the array for that 


is good challenge that the ſheriff is a freeman. Huſteth v. Braddock, H. 6 G. z. 


By Hat. 24 G. 2. c. 18. Challenge to the pannel for want of a knight, when 
a peer 18 party, is taken awaax. An b! 


I a juyman has free hold and. copyhold amounting to 10 /. per: ann. it is a good 
„ , 0 a y 


and before it is determined, the other party, for the ſake of expedition, moves to 
quaſh the array, the court will do it without the conſent of the party challenging, 


Ratcliffe's caſe, 1746. Foſter 40. 
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F defendant 1s convicted on confeſſion, and then proſecutor brings certiorari, "£1 
| defendant ſhall have procedendo. Rex v. Guynne, H. 32 G. 2. 2 B. M. 749. 2 


. en n 280 
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(A) Trial by Jury x : 
(A. 4.) Who are exempted. 1 


FFICERS on the cheque-roll (as gentlemen penſioners &c.) have an an. 1 I 
cient privilege not to be ſworn on juries. Blagney's caſe, H. 9 G. 2. B. E. 
H, 202. EE 


(B) Challenge to the Array. | 1 | q 


A FTER entring into the common rule for a ſpecial jury, if one of the pat- 
A ties ſtrikes out hundredors, and at the trial challenges the array for want of 


But if the defendant in an information obtain rule for ſpecial jury, and tho = 
roſecutor takes the venire to the ſheriff, the defendant may challenge the array 


+ 


if the ſheriff has an intereſt in the cauſe, and it ſhall not be contempt, , Rex i. 


Fobnſon, M. 8 G. 2. Str. 1000. 


A knight need not be returned on the pannel in ejectment, on the demiſe of a 


reaſon. Semb. But if he does, and there is a demurrer inflanter to that challenge, 


Kynaſton v. Mayor of Shrewſbury, H. 11 G. 2. Andr. 85, 104. Ter 
In an action on a by-law, that none but freemen ſhall keep ſhop. in a city, it 


3 B. M. 1847. 


0) Challenge to the Polls. | 
| [(C. 00 Peremptory. 


N an iſſue on a collateral point, to reverſe an outlawry, or avoid an act of 
attainder, or on any inqueſt of office, the priſoner has no peremptory chal- 
lenge. 2 Hale 267, 278. Barkflead's caſe, 1 Lev. 62. Rex v. Johnſon, Str. $24. 


ar . 2.) For Cauſe. 


JN * 


Af. a juryman in treaſon, brought to the book, ſays he has no freehold in the 
county, he ſhall be ſworn upon a voire dire to that matter, and if he anſwers he 


qualification, tho the freehold alone is under 10 . per ann. Bid. 
as; WE 


40 That 


IZ NANA. 


ood cauſe of challenge in an action on a by- 
Loop ſhop in a city. Heſeeth v. Braddock, H. 


1 That a juror is a freeman,“ is 
Jaw that none but freemen ſhall 


6 G. 3» 3 B. M. 1847. 


_ * - 20 —— 2 3 . . 
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J 
(B) Officers of the Chancery. 


(B. t.) Lord Chancellor, 


Perſon may be lord-chancellor, and lord chief juſtice of B, R. at the ſame 
time, and Lord Hardwicke continued ſo from 2oth Feb. to 7th June. 


(B. 4.) Maſter of the Rolls. 


A 


A By Hat. 23 G. 2. 12001, per ann. is ſettled on him. 
F G. 5:).. Maſters of Chancery 
By 12 G. 2. c. 24. the ſum of 35,000/. of the caſh of the ſuitors in Chancery 
lying unemployed in the Bank, was to be laid out in government ſecurities, to raiſe 
ſalaties of 650/. 2507. and 1200. for the accountant=general and his two clerks, 


in lieu of all fees. This officer was created by fat. 12 G. c. 32. to take care of 
and manage the ſuitors money, inſtead of the maſters in Chancery, and is uſually 


= cone of them. 


| By 4 C. 3. c. 32. a further ſum of 5000 l. is to be laid out for the ſame purpoſe 
for a third clerk. | ; 


By 5 G. 3. c. 28. 80, oool. of faid general caſh to be veſted in focurities to pay 
2681. per aun. to each of the ſaid maſters. | | 


firſt clerk 50 J. ſecond clerk 40 J. and to a fourth clerk 1201, per ann, 
(B. 7.) The Six Clerks. 


A clerk in court who lends money to a ſolicitor cannot retain a client's papers 


- 


as a pledge for it. Grey v. Cockeril, M. 1740. 2 Athyns 114. | 
A fix-clerk is not obliged to deliver up papers till he is ſatisfied his fees, tho' the 


* 


Taylor v. Lewis, M. 1750. 3 Atkyns 727. 


lateral proceedings, as well as to decree; and this ſhall not be defeated by a volun- 
tary releaſe from his client, tho! a releaſe for conſideration ſhall defeat him. Anon. 
T. 1750. 2 Vezey 25. | Te jg | 

A fixty clerk cannot be changed at pleaſure. Taylor v. Lewis, M. 1950. 
2 Vezey 111. | | : > 


o . 4 * 

* — < - 

142 11421 - — , 
DH) VIWIGDG: 12% 4 20 g 

- 
" * » "we ® : > a 
GAY 14 3 . 7 
” 


CEE (D. 1.) Subpcna. 


a defendant abroad. Carrington v. Cantillon, P. 1722. Bunb. 107. 

If a mother ſecretes infants; parties ſervice on her is ſufficient, Smith v. Mar- 
Mal, M. 1740. 2" Athyris 70. at 0: 1 94 +6) | | 3 
If the miniſter of a pariſh prevents an order for defendant's appearance, bein 
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By flat. 9 G. 3. c. 19. 20,000/. is to be laid out to pay accountant-general 2501, 


client has paid them to the ſolicitor, and he to the fixty-clerk who abſconds. 


A clerk in court has a lien on the duty recovered by him, which extends to col- 


ERVICE on an agent formerly a partner, ordered to be good ſervice on 


Puta iched purſuant to-5 G. 2. ag. he may be; indicted. Burton v. Marron, M. 
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II deſendant, nor his clerk in court, nor any attending at his affiee can bo found, 
the court may.otdet ſervice of ſubpæna to hear judgmont to be good, on defea- 
dant's ſollicitor (tho he knows not where defendant is) with. copy of the order at 
defendant's laſt abode. Anon. T. 1750. 2 Vezey 23. 5 


(D. 2.) Letter to a Peer. 5 


Gives che party ſuing it out, priority of ſuit. Price v. Ld. Coning/by, H. 
1722. Bunb. 124. 


1 D. 3.) Attachment. 


In great contempts the court will give leave to examine witneſſes, to falſify the 
parties examination, and to the party to examine witneſſes, to fortify his denial 
of the contempt. Viltins v. Edſon, M. 1727. Bunb. 244. 

If a huſband by menaces prevails with his wife, to put in an anſwer contrary 


to her belief, it is a contempt. Ex parte Ha/ſam, T 1740. 2 Athyns 50. 
Chancery has no cognizance of a libel, unleſs it is a contempt of the court, 


Read v. Huggonſon, M. 1742. 2 Athyns 469. 


Initial letters, or even figured hames, if the meaning be apparent will not pro- 


tect a libeller. Bid. | "ei 
It is no excuſe for a printer to ſay he had no knowledge of the contents of a 


libel, Bid. 3 
If the printer diſcovers the perſon who brought the libel to him, it is a miti- 

gation of his offence, Ibid. | 
There are three ſorts of contempt, ſcandalizing the court itſelf, abuſing par- 
ties concerned in cauſes here, and prejudicing mankind before the cauſe is 
heard; thus printing a brief before the cauſe was heard, was deemed a contempt 
in Capt. Parry's caſe, as prejudicing the world with regard to the merits. 74g. 

_ Read was ordered to be committed, and Huggonſon, already a priſoner, to be 
taken into cloſe cuſtody, for printing reflections on the parties in the cauſe of 
Roach v. Hull, tho' they ſpoke of the court with reſpect. Tb:d. 


Printing an order of court, appointing a receiver, and reciting the material facts 


in the cauſe, and; diſtributing. it among the tenants, merely to prevent their pay- 
ing their rents ĩmproperly till a receiver was appointed, is not a contempt, but 
not a practice to be approved. Baker v. Hart, M. 1742. 2 Atkyns 488. 

If the ſheriff takes bail- bond for the appearance of a perſon in cuſtody on at- 
tachment, and delivers it to plaintiff, this is good cauſe on a rule why he does not 
bring in the body: and plaintiff may have a meſſenger into any county where the 
perſon is. Anon. H. 1742. 2 Athyns 506. 8 | 
There muſt be the oaths of two perſons of contemptuous words, or beating a 
petſon ſerving proceſs, for the court to order commitment; on the aath of one, 
they will only make order to ſhew cauſe. Anon. T. 1745. 3 Athyns 219. 
At a. defendant attends the hearing of a cauſe, and is preſent when the decree is 

nounced, and docs any act in. contravention to it, he is guilty of contempt, 
and ſhall:be:;punithed for it, tho' the decree is not drawn up. Skip v. Harwood, 
T. 1747. 3 Atkyns 564. | | | 
Diſobedience to an injunction is a contempt, tho' it is not ſealed. Auen. T. 
1747. 3 Atkyns 507. 

If a ſolicitor has been negligent in managing his client's buſineſs, the court may 
grant an attachment againſt him. Floyde v. Nangle, T. 1747. 3 Athyns 568. 

In all cafes of commitment, there muſt be an affidavit of ſervice; a recital in 
an order for time obtained by the offender is not ſufficient. Mhitbed v. J. hiftle- 
tbwait, H. 1747. 3 Atkyns 619. | | 

A defendant, priſoner in the country, for want of appearance to bill of revivor, 
cannot on his own motion have the bill taken pro confe/ſio againſt him, but plain- 
tiff muſ}, purſue the directions of 5,G. 2. c. 25. Anon. M. 1748. 3 Athyns 690. 

On an inſufficient further anſwer, you take up your proceſs of contempt, juſt 
where you left off, Child v. Brabſon, M. 1750. 2 Vezy y,. | 
IF defendant; is in cuſtgdy for want of anſwer, anſwers, is diſcharged, anſwer 
reported inſufficient, taken again, anſwers again ; he ſhall be diſcharged on pay- 
W. + ne i | ment 
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ment of coſts of contempt, without ſtaying in cuſtody till the maſter reports whe- 
ther the anſwer is ſufficient or not. 1419. | ; 47 | 
If the printer of à news- paper inſerts. a paragraph, tending to prepoſſeſs the 
minds of people, as to the proceedings in this court, it will commit him for con- 
tempt. Anon. Caſe of Mrs. Farley, printer of Briſtol Journal, for an advertiſe- 
ment relating to Sir Robert Cann's anſwer, T. 1754. 2 Vezey 520. 


On ſubmiſſion, payment of coſts, and confeſſing the author, the court will diſ- 


charge him. 16:4. 
(D. 5.) Commiſſion of Rebellion. 


On the common proceſs of the court, the commiſſioners ought to take bond 


for defendant's appearance, but on attachment or contempt, they ought not, but 


to have the body in court at the return, Jones v. Clement, in . M. 1719. 
Bunb. 50 


(D. 7.) Sequeſtration. 


If the bill be taken pro confefſo for want of an anſwer after appearance, the de- 
cree ſhall be ni. Semb. ſed L, Havell v. Ld. Coningſby, M. 1726. Bunb. 219. 

Sequeſtrators for want of appearance, after ſeizure of ſome goods, ought to apply 
to court for further directions for ſeizure : ſequeſtrators for want of anſwer, have 
no power to ſell, or even to remove goods ; and if they do, an attachment may go 
againſt them. Deſbrow v. Crommie, M. 1729. Bunb. 272. 

If defendant is brought up three times, and does not put in any anfwer, and 
the bill is thereupon taken pro confeſſo, he ſhall not be permitted afterwards to 
put in an anſwer. Hugbes v. Owen, P. 1731. Bunb. 299. Q. how this agrees 
with Howell v. Ld. Coning ſby, ſupra. | 5h 

If one defendant is out of the kingdom, it is in vain to take out proceſs, 
and it is the fame thing as if proceſs had been taken out for want of appearance, 
and carried on to a ſequeſtration. Darwent v. Walton, H. 1742. 2 Athyns 510. 

If a defendant ſtands out to a ſequeſtration for want of anfwer, and the bill is 
taken pro confeſſo, and a decree ad computandum, the court will not diſcharge the 
ſequeſtration on paying coſts of the cantempt, but keep it on foot as a ſecurity for 
his appearing before the maſter. Maynard v. Pomfret, H. 1746. 3 Athyns 468, 

A ſequeſtration that iſſues as meſne proceſs, falls with the death of the perſon, but 
where it iſſues for non- performance of a decree, the death of the party does not 


determine it. Hawkins v. Crook, M. 1747. 3 Athyns 594. 


The court will not make an order on a plaintiff to pay his fequeſtrator's fees, 
who has made no return of the goods ſequeſtred, but has delivered them over 
many years before, and made no demand on plaintiff fince. id. An 

If plaintiff calls for account of goods ſequeſtred, the ſequeſtrator may fet off his 
fees, whatever length of time has elapſed without demand, provided he has made 
a return from time to time, of what he ſeized. id. 

If there is a ſequeſtration ni, againſt a member of parliament for want of an- 
ſwer, and before it is made abſolute, anſwer comes in, and is excepted to, the 
court will enlarge him till it appears whether anſwer is fufficient or not; or elſe 
will grant new ſequeſtration nf, Butler v. Raſhfield, T. 1751. 3 Athyns 740. 


| (D. 8.) Injunction. 


The court will not grant an injunction after plea pleaded till it is argued, but it 
will order it to come on immediately, and if over ruled, plaintiff may move at the 
lame time for injunction. Humpbreys v. Humphreys, M. 1735. 3 P. M. 395. 
After appearance, an injunction to ſtay (navigating a id) cannot be moved but 
on notice. Maraſco v. Boiton, M. 1750. 2Vezey 112. | | 

p h The court (of Exchequer) will not grant an injunction becauſe the defendant 
has only demurred. Lamb v. Bowes, T. 1717. in Sc'. Bunb. 11. 
he court granted an injunction on a dedimas to ſtay procee | 
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And in the Spiritual Court at Richmond. Attcrney-general v. Starkey,” in Sc. P. 


1722. Bunb, 28. | | Hig * 
An injunction ſhall be diſſolved of courſe, without motion, on over-ruling ex- 


ceptions. Walter v. Ruſſel, in SC. M. 1718. Bunb. 30. 


An affidavit verifying the allegations of the bill may be read, to obtain injunc- 


tion. Bennet v. Loggan, in Sc. H. 1718. Bunb. 35. 
Injunction granted after bond and judgment obtained in C. B. becauſe the mo- 


ney the bond was given for was the conſideration of a contract for ſtock ; this was 
in order not to put the parties to croſs actions. Smith v. Nottingham, in Sc, P. 
1721. Bunb. 75. * 


Where the conſideration of a bond is the ſame as the conſideration of a parol 


contract for ſtock, tho the parol contract be merged in the bond, yet Equity will 


grant an injunction to ſtay proceedings at law on the bond, Aubrey v. Fitæabugbt, 
in Sc, M 1721. Bunb. 84. | | | | | 

Notice of exception's being filed muſt be given two days before an injunction 
will be granted. Lord Carliſie v. Ii ymondſell, in Sc. T. 1722. Bunb. 116. 

Where there is a bill to eſtabliſh a modus, injunction may be granted, tho' 

laintiff had moved for a prohibition at law, and permitted conſultation to go. 
Blacket v. Finney, T. 10 G. Salmon v. Rake, T. 1733. Bunb. 176. 

After an injunction granted, the court will give leave to defendant to examine 
plaintiff upon interrogatories, in the common- law court, or to proceed to trial, 
or to affirm judgment. Simmons v. Mullins, M. 1724. Bunb 182. 

An injunction ſhall be continued, if defendant does not ſign his anſwer. Per 
cur. P. 15 2. Bunb. 251. Sed 2. if plaintiff takes a copy. 

If an executor, defendant at law, after declaration delivered files a bill and ob- 
tains injunction, plaintiff at law may proceed, and on plene aaminiſtravit pleaded 
take judgment de bonis teſlatoris cum acciderint, and then a ſcire facias in order to an 
inquiry of et.. Morrice v. Hankey, M 1732. 3 P. V. 146. 

The court will not grant an injunction to ſtay proceedings at law, till the hear- 
ing of a cauſe on a bill brought by lord of a manor, praying that the tenants may 
accept of a compenſation for houſes he has built on the waſte; eſpecially if a bill 
brought by the defendants has been diſmiſſed on a ſuggeſtion of plaintiffs that it 
was matter for law. Conyers v. Lord Abergaveny, M. 1738. 1 Athyns 28 5. 

Where there is any thing in the nature of a truſt, the court will grant injunc- 
tion to ſtay a ſuit in the eccleſiaſtical court for a legacy, tho' they 2 original 
juriſdiction therein. Anon. H. 1738. 1 Atkyns 491. 

If a mean woman of bad character inveigles an infant ward of the court to 
marry her, and is committed for it; tho' ſhe is afterwards diſcharged, yet till ſhe 
has paid the coſts of the. contempt, ſhe is under the juriſdiction of the court, and 
it will reſtrain her from proceeding in the Spiritual Court againſt the infant's guar- 
dian for alimony, and againſt the infant for reſtitution of conjugal rights and ali- 
mony, and will order her to conſent to an application to the Spiritual Court, for 
the infant and guardian to be abſolved from excommunication on theſe accounts. 
Hill v. Turner, M. 1737. 1 Atkyns 515. . Y | 

Plaintiff cannot have an injunction after plea put in till the plea is removed, and 
he may move to have it accelerated, Anon. M. 1740. 2 Atkyns 113. 

The court will continue an injunction in an inſurance cauſe, where a commiſſion 
to examine is gone to America, eſpecially if the caſe in its conſequences affects the 
merchants in general, Green v. Suaſſo, M. 1741, 2 Atkyns 229. Chitty v. Sei- 
win, T. 1742. 2 Atkyns 359. 85 
The court cannot grant an injunction in criminal proſecutions, but where parties 
have ſubmitted their right to the court, they may reſtrain them by order from 
proceeding on an indictment. Mayor of York v. Pilkington, P. 1742. 2 Ath. 302. 


Tho a mortgagee ſuing for a forecloſure is not thereby precluded from bringing 


an ejectment at the ſame time, yet if the account is entangled with an account of 
the perſonal eſtate, and the mortgagor will give ſecurity to redeem; the court will 


Sent injunction to ſtay proceedings on the ejeftment. Bouth v. Booth, T. 174% | 


2 Athy, 343:(:.: nt en! ee 1 3 | | | 3 
>, The Kut {Wk not grant injunction to ſtay proceedings in the Admiralty, on 
ſuggeſtion t nt 1 


at an acknowledgment was obtained by dureſs, and that papers are 


deſtroyed. Anon. T. 1746. 3 Athyns 3 50. If 
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Ff a bill is brought for relief againſt a note for marriage brokage, ſupported by 
affidavit, the court will reſtrain the defendant from aſſigning or indorſing the note, 
but will not prevent his proceeding at law. Smith v. Aykwell, T. 1747. 3 A. 
þ 66. ” | 
a before paſſing hiwaccounts brings an action againſt the infant for 
his board, the court will continue the injunction till hearing; for the court will 


have regard to the maintenance allowed, which a jury would not. Anon. H. 1747. 


3 Atkyns 618. * | | : ' 1 
If A. and B. give a joint bond to C. who dies leaving D. his widow and ex- 


ecutrix; A. dies, and D. is indebted on her own account to B. who becomes 
bankrupt, the court will not grant injunction to ſtay his aſſignees from proceed- 
ing againſt D. for her ſeparate debt, for there cannot be a ſet- off in this caſe. 
Biſhop v. Church, M. 1748. 3 Atkyns 691. | | 
If an injunction is diſſolved on the merits, or for want of ſhewing cauſe, and 
laintiff amends his bill, he ſhall not have another injunction on defendant's 
Living a dedimus to take his anſwer, but he may on the merits. Anon. P. 1749 
3 Ahn, 694. | 
The court will not make an order in the nature of an injunction, to ſuffer a thing 
pulled down as a nuſance to be re-erected, till the right is determined, but will 


1 only accelerate the determination. Birch v. Holt H. 1750. 3 Atkhyns 726. 


If ſome bond creditors proceed at law againſt the heir at law, and others bring 
bill for themſelves and the other creditors, and obtain decree for ſale and ſatis- 


| | faction, injunction will go againſt thoſe ſuing at law, if they have not firſt ob- 


tained judgment, Martin v. Martin, H 1748. 1 Vezey 211. 8p 
If a jointreſs permits her ſon tenant for life in remainder, without waſte to cut 
timber, and the remainder-man over knows and encourages it, he ſhall afterwards 
be injoined from ſuing for the treble damages and place waſted againſt the jointreſs, 
Aſton v. Afton, H. 1749. 1 Vezey 396. | | 
If an injunction is diſſolved on the merits, and leave given to take out exe- 
cution for a ſum awarded due, a bill brought, award pleaded and allowed, another 
bill brought to ſtay proceedings on other equity (connected with the former) and 
injunction obtained for want of anſwer, this injunction ſhall be diſcharged tho 
defendants have had much time to anſwer, for that does not wave the irregularity, 
Travers v. E. Stafford, T. 1750. 2 Vezey 19. | 
If a bankrupt who has acquieſced under commiſſion, brings trover againſt the 
aſſignees a year after, the court will grant injunction till hearing. Flower v. Her- 


bert, T. 1751. 2 Vezey 320. 


* 'Injunction lies not to a mandamus of B. R. nor to indictment, information or 


prohibition. Ld. Montague v. Dudman, T. 1751. 2 Vezey 396. | 
Injunction. lies to ſtay trial in actions by a corporation 105 petty cuſtoms, till 

anſwer, where the defence at law may ariſe out of the anſwer. Anon, T. 1755. 

2 Vezey 620, | en 


If a bill, brought by the principal debtor, to ſtay proceedings at law, is diſ- 


miſſed, his bail cannot bring another bill taking up the ſame equity, unleſs for 
colluſion to charge the bail at law. Anon. T. 1755. 2Vezey 630. 


An injunction may be granted to reſtrain defendants, in an information by at- 
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torney- general at the relation, &c, from miſapplying money, on their praying a — ſtayiog 


dedimus to anſwer. Attorney-general v. Norris, M. 1728. Bunb. 258. 

Io reftrain defendant from receiving S. S. annuities, on attachment for want of 
anſwer. Terry v. Harriſon, M. 1730. Bunb. 289. N 4 

To reſtrain rector from cutting timber in the church-yard till hearing, except 


for repairing parſonage-houſe, out-houſes, chancel or pews. Starchy v. Fancis, 


M. 1741. 2 Athyns 217. 
The court will not grant an injunction to reſtrain a perſon from committing a 
common treſpaſs, but if it continues ſo long as to become a nuſance, it will. 
Cauſſem v. White, H. 1743. 3 Athy vl, . 

If lands are limited to A. for life, to truſtees to preſerve, &c. to firſt, &c. ſons 


of A. in tail, remainder to B. for life, to his firſt, Cc. ſons in tail, reverſion in 
for o A. the court will grant injunction, and continue it till hearing to ſtay A. 
38 6855 8 | 9 p * eee * 
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In a ſpecial caſe on a particular right, the court will not grant injunction be- 
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cutting timber, at the ſuit of B. tho' he has not the immediate remainder, or at 


the ſuit of the truſtees to preſerve, c. Perrot v. Perrot, J. 1744. 3 Athyns 94. 


If a father deviſes lands to his ſon and his heirs, but if he dies before twenty. 
one without iſſue, to his daughters, and directs in that caſe the lands to be ſold, 
and the money divided among them ; the court will grant injunction to prevent 
cutting timber till the ſon is of age; for till of age, he ſhall be conſidered as 
truſtee of the inheritance for the benefit of thedaughters. Robinſn v. Litton, 
M. 1744. 3 Atkyns 209. : 

The court will grant injunction to reſtrain tenant for life, without impeachment 
of waſte, from cutting down trees in lines or avenues, or ridings in a park, whe. 
ther planted or growing naturally, or trees not of a proper growth to be cut. 


| Packington's caſe, P. 1745. 3 Atkhyns 215. 


If a defendant admits he has done waſte before filing the bill, tho' he ſwears 
he has done none ſince, the court will not diſſolve the injunction, Anon. P. 
1747. 3 Athyns 485. 5 1 : 

The court will not grant an injunction to ſtay digging mines where defendant 
claims the inheritance, till the anſwer is come in, or defendant in default ; but if 
he has only a term for years, or life, and the reverſion is in plaintiff, will grant it 
before anſwer. Lowther v. Stamper, P. 1747. 3 Atkyns 496. 

The court will grant injunction to ſtay waſte, at the ſuit of the ground-landlord 
againſt an under-leſſee, who holds by leaſe from the original leſſee. Farrant v. 
Lovel, H. 1750. 3 Atkyns 723. 

Or againſt tenant for life, at the ſuit of remainder-man in fee, tho' there is an 
intermediate remainder, Did. 

Or againſt mortgagee in fee in poſſeſſion, for cutting timber, if he does not 
apply the money in ſinking principal and intereſt, So againſt a mortgagee for 


years. 161d, | 
The court grants injunction to reſtrain ſuch nuſances only as are ſo at law, 


not ſuch as fear (tho' reaſonable) deems ſuch, as an inocculating hoſpital. Anon. 


M. 1752. 3 Atkyns 750. | 
The court will grant an injunction on a forcible entry, againſt commiſſioners 


of adds digging grayel in land leaſed for 21 years, and turned into a garden, 


whereof plaintiff has been 3 years in poſſeſſion. Hughes v. Morden's College, M. 
1748. 1-Vezey 188. ” 

If tenant for life, without impeachment of waſte, has cut timber ſo as not to 
leave ſufficient for repairs, the court will reſtrain him from cutting any more 
without leave of the court. Aſton v. Afton, T. 1749. 1 Vezey 264. 

If a ſole right to a ferry appears by record, the court will grant injunction be- 


fore anſwer, to reſtrain others from uſing ferry- boats there; but there muſt be 


full affidavits that plaintiffs keep up ſufficient ferry- boats, otherwiſe not. Anson. 
T. 1750. 1 Vezey 476. | 
\ The court will gone injunction to ſtop a building in London, which obſtructs 
lights, till the right is tried at law, and order the ſcaffolds and boards to be 
pulled down. Ryder v. Bentham, T. 1750. 1 Vezey 543. 

If a nuſance is pulled down, the court will not give leave to re- erect, and quiet 
the poſſeſſion till the hearing. Halt's caſe, H. 1750. 2 Vezey 193. 

he court will not grant injunction to ſtay the uſe of a market, for there are 

remedies at law by ire facias, or action And Q. after the right eſtabliſhed at 


law, Anon. 1752. 2 YVezey 414. 


Injunction to ſtay building, muſt be on ſtopping ancient lights, for which 


there is preſcription, or on agreement, Morris v. Ld. Berkeley, T. 17552. 
2 Vezey 452 8 


An anſwer wy inſufficient, is not ground to continue injunction ; it muſt be 
x reported inſufficient, it may revive. Mid. | 


- 


fore anſwer. Alttorney-general v. Doughty, T. 1752. 2 Vezey 453. 


run 2 +31 I. a 1 | 1 | 1 
A perpetual injunctien was decreed after two trials at bar in favour of plaintiff. 


For quieting AN „. This ractioe Was introduced, that the right might be quieted in eject- 
mene, (where at law the party is always at liberty to bring a new one) as it was 
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i. real actions, where the verdict was final. Leighton v. Leighton, M. 7 G. 

. 15 1 kin be filed for quieting plaintiff's poſſeſſion, on affidavit of diſtutbance an 

1 injunction may go, before ſubpana to anſwer is ſerved, - Pearce v. Penroſe, T. 

1722. Bunb. 110. | | wt | 

A perpetual injunction was granted after five ejectments, three nonſuits and two 
verdicts, and two bills in equity diſmiſſed. Barefoot v. Fry, H. 1723. Bunb. 158. 

If there have been ſuits in this court relating to a will of perſonal and real 
eſtate, and all parties have admitted the will and probate, and decrees thereupon 
made, this court will grant perpetual injunction to ſtay proceedings in the Prero- 
BZ oative Court, for controverting the will by a party to the ſuit in this court. Shef- 

Field v. Dutcheſs of Buckinghamſhire, M. 1739. 1 Atkyns 628. 

; Tho' the court will decree ſpecific performance of agreement to ſettle boundaries 
of lands in America, yet it will not decree quiet enjoyment of them, which would 
occalion continual applications to this court for coptempts &c. and this ought to 
be to the proper juriſdiction. Penn v. Lord Baltimore, P. 1750. 1 Vezey 444. 


An injunction may be continued after the anſwer come in, on affidavits of the 2 x 
prejudice would accrue on diſſolving it. Gibbs v. Cole, P. 1734. 3 P. V. 255. — 3 
The fat. 8 G. 2. c. 13. for encouragement of engraving &c. is not confined to 
works of invention or hiſtory, but extends to any new print; as a print of 
a building, prints of plants repreſented in a different manner than hitherto. 
Blackaweli v. Harper, M. 1740. 2 Atkyns gz. | | 
Books colourably ſhortned, and where quotations are tranſlated, are within the 
8 Ain. c. 19. but fair abridgments are not; for the invention, learning and judg- 
ment of the author are ſhewn in them, Gyles v. Wilcox, H. 1740. 2 Athyns 141. 
The court will grant an injunction for a collection of familiar letters, as well 
as other books. There is a diſtinction between letters wrote by a perſon, and 
wrote to him. Pape v. Curl, T. 1741. 2 Atkyns 342. | 
So, tho' the book has been pirated and printed in Ireland, and pretended to be 
only reprinted here. 41614. 
The court will not grant injunction to reſtrain one tradeſman from uſin 
another's mark, (as a card- maker from uſing the Mogul ſtamp.) Blanchard v. Hill, 
M. 1742, . 2 Atkyns 484. 


(E) Bill in Chancery, 
(E. 2.) The Matter of the Bill. 


F there are two leſſees, and one brings bill for apportionment of rent, the (E. 2.) 
other leſſee muſt jein as plaintiff, or be made defendant, or the bill will be - 4 gan 
diſmiſſed with coſts, Stafford v. City of London. Str. g5. ties, &c. 
It is not regular, to refer a bill for ſcandal after the anſwer is put in. Per 
Price B: Jones v. Langham, in Sc. M. 1719. Bunb. 53. Sed 2. V. infra. 
The owner of the inheritance muſt be made party to a bill to eſtabliſh a cuſ- 
tom. Spendler v. Potter, M. 1724. Bunb. 181. 
On an information by attorney--general, at the relation Ce. proceedings ſhall 
not be ſtopt, becauſe it is brought without the privity of one of the relators ; but 
he may have his name ſtruck out. Attorney-general v. Norris, M. 1728. Bunb. 
258. | . 
In a bill for tithes by lay impropriator, a perſon intitled to a portion of tithes 
of part of the lands, or who has a grant from the crown of part of the lands and 
the tithes thereof, prior to the grant of the rectory, muſt be parties ; even tho' he 
is before the court as party in a croſs-bill, praying exemption as to other lands, 
Hooper v. Lethbridge, M. 17:0. Bund. 291. A e e 
In a bill by the ſurety for an accountant of the exciſe to be relieved againſt 
a ſcire facias on his bond, the commiſſioners of exciſe muſt be parties. Make- 
peace v. Needle and the Attorney-general, M. 1730. Bunb. r 7? B74 
If perſonal eſtate is given to a baſtard, and executors are made to take cart of 
the child and do it juſtice, and it _ inteſtate without wife or iſſue; the execu- 
| "= tors 


FD. 
tors may ſue for the teſtator's perſonal eſtate, without making the attorney. 
general, or the adminiſtrator of the baſtard, parties. Jones v. Goodchild, H. 1729, 
, 1 8 by the anſwer that the coſſuy que truſt is not made a party, the bill 
ſhall be diſmiſſed. Mbiſtler v. Webb, in Sc. M. 1719. Bunb. 53. | 

If a bill is brought for an account of fees &c. and to eſtabliſh a right, it is not 
enough to ſay the right veſted in plaintiff, he muſt ſhew how. Lord Digby v. 
Meech, P. 1725. Bunb. 195. | | : 

After anſwer, or ſubmitting to anſwer, a bill cannot be referred for imperti. 

nence, but it may for ſcandal at any time, Woodward v. Aſtley, P. 1731. Bunb. 
304. Anon. T. 1755. 2 Vezey 631. : 

If creditors bring bill to compel the ſale of lands devifed to pay debts, the heir 
ſhould be a party; but if the lands have been long enjoyed under the will, a ale 
may be decreed, tho' he is not. Harris v. Ingledew, H. 1730. 3 P. V. gi. 

If the truſt to pay debts is created by deed, the heir need not be a party unleſ 
he is to have the ſurplus. Did. 4 

In a bill for account of perſonal eſtate, it is not ſufficient that the perſon who 
has a right to adminiſter is a party, he muſt have taken out adminiſtration. Hum— 
phreys v. Humphreys, H. 1734. 3 P. V. 349. Contra in Cleland v. Cleland, Pr, in 
Chan. 64. 

If laintiff after bill filed takes out adminiſtration, it may be charged by way 
of amendment, as well as by way of fupplement. 16:4. 

After publication plaintiff. cannot amend, without withdrawing his replication, 
Anon. H. 1738. 1 Athyns 51. 

A bill brought for diſeovery merely, and praying no relief, cannot be diſmiſſed 
for want of proſecution, but defendant may have an order for his coſts. Mood- 
cocks v. King, H. 1738. 1 Atkyns 286. 

If buſband tenant for life, remainder to his wife for life, brings bill to know if 
certain lands are included in the ſettlement, the wife mult be a party. Herring v. 
De, H. 1737. 1 Athyns 290. | 

Matter ſubſequent to the original bill cannot come by way of amendment, but 
by way of ſupplemental bill. Brown v. Hidgen, H. 1736. 1 Athyns 291. 

After anſwer, plaintiff may always amend on payment of 205. coſts; tho 
Hardwicke C. ſaid he would confider ſome way how to make defendant a more 
adequate compenſation after a long anſwer, Deggs v. Colebrooke, H. 1738. 1 At- 
kyns 396. 

N If * anceſtor has agreed for purchaſe of particular lands, and dies before it is 
compleated, and heir at law brings bill againſt deviſees who claim under anceſtor's 
will made before the purchaſe ; the vendor muſt be a party if his title is doubtful, 
otherwiſe, if it is clear. Green v. Smith, M. 1738. 1 Athyns 572. 

Praying general relief is ſufficient. Cook v. Martyn, P. 1737. 2 Athyns 2. 

Where general relief is prayed. in one part of the bill, and particular relief in 
another, it maſt ſtand over to be amended, paying coſts of the day. (Semb. if the 
particular relief is improper.) Bid. | Ke 

A. mortgagee who has affigned without the mortgagor's joining, need not bc 
made a party in a ſuit to redeem. Hill v. Adams, P. 1740. 2 Atkyns 39. 

If A. is appointed executor till B. comes of age, who is then to be executor, 
A. muſt be made a party to a bill brought after F. is of ape, for a demand on the 
whole eſtate: of teſtator, unleſs B. has received the whole from A. on an account 
ſtated. Glaſs v. Oxenham, H. 1740. 2 Athyns 121. | 
I ̃ be heir at law muſt be a party to a bill on the ſtatute of Fraudulent De viſes, 

3 KV. M. c. 13. Warren v. Stawwell, H. 1740. 2 Atkyns 125. 4 
_ If a bill prays general relief, you. may at the bar pray particular relief, agree- 
able to the caſe made in the bill, but not intirely different from fuch caſe ; as if 
the bill is brought for a rent-charge iſſuing out of land, you cannot drop that, and 
inſiſt on the land itſelf. Grimes v. French, H. 1740. 4 Athyns 141. 

A perſon who acts miniſterially only, cannot be the ſole defendant (as the trea- 
ſurer of the commiſſioners for building the 5o churches, but rather the commiſ- 
Goners only.) Vernon v. Blacker by, 5 1740. 2 Athyns 144. 
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n A. 
The repreſentatives of the undertakers for briefs; who are dead, need not be 


| | brought before the court ; for they are each anſwerable, the one for the other, and 


are to be conſidered as one body. Ex parte Angel, P. 1741. 2 Athyns 162. | 
Where the whole equitable intereft is aſſigned over, it is not neceffary in every 
cafe to make a perſon who has the legal intereft a party. Brace v. Harrington, 


5 M. 1741. 2 Athyns 735. 


But if an obligee aſſigns a bond, and the aſſignee after 22 years ſilence brings 
a bill, the repreſentative of the obligee ſhould be a party. Did. 

If a mortgagee who has a plain redeemable intereſt, makes feveral conveyances 
in truſt to intangle affairs, it is not neceſſary to make all the perſons who have an 
intereſt parties. Yates v. Hambly, M. 1741. 2 Atkyns 237. 

But where the redemption depends on equitable circumſtances, and the mort- 
gagee in ſee has made an abſolute conveyance, with limitations and remainders 
over, the firſt tenant in tail muſt be a party. Bid. | 5 

If plaintiff at hearing waves the relief he prays againſt a particular perſon, that 
perſon's not being a party is of no weight. Pawlet v. Biſhop of Lincoln, P. 1742. 
2 Athyns 290. EN | 

On a bill for an account of fees to eſtabliſh a right, all perſons who have any 
pretence to a right, muſt be before the court, for all will be bound by a decree ; 
tho' at law a judgment for fees does not bind a third perſon. Bid. 

It is not irregular for a bill to have two different aſpects, that if one fails, the 
other may anſwer the purpoſe for which it is brought. Bennet v. Jade, J. 1742. 
2 Atſyns 324. | 

If you draw the juriſdiction out of a court of law, you muſt have all parties 
before the court who are neceſfary to make the determination compleat, and to 
quiet the poſſeſſion ; therefore if leſſee brings a bill to have an obſtruction to his 
way removed, and to be quieted in poſſeſſion, the leſſor owner of the inheritance 
muſt be before the court. Poore v. Clark, H. 1742. 2 Athyns 515. 

If bill is brought charging forgery in a leaſe, and mentioning by way of in- 


ducement fraud in truſtees who are not made parties, and relief prayed againſt the 


forgery only; and there has been a decretal order, and a trial of the forgery; the 
cauſe coming on upon the equity reſerved ſhall ſtand over, and' plaintiff. bring 
ſupplemental bill, charging the fraud, and making the truſtees parties. Jones v. 
Jones, T. 1744. 3 Athyns 110. 

A ſupplemental bill, properly fo called, is a bill brought for new matter ſince 
the original filed, and before the hearing, and the defendants in the original muſt 
be parties to the ſupplemental; but if the objection for want of parties is not 
made at the hearing, it cannot be made when the cauſe comes on again. Jones 
v. Jenes, P. 1745. 3 Ans 217. 

After an account decreed, if during the account a party die, a bill to bring 
the deviſee of ſuch party, or other formal party (as a truſtee) before the court, is 
not a ſupplemental bill, but a ſupplemental bill in the nature of a bill of revivor, 
and the defendants in the original bill need not be parties. Bid. 

The attorney-general need not be a party to a ſuit relating to a private charity, 
ſuch as a voluntary ſociety to provide for the members and their widows, by weekly 
contribution, Anon. T. 1945. 3 Ariym 277. 

If a debt is joint and ſeveral, each of the debtors muſt be brought before the 
eourt, becauſe they are intitled to each other's aſſiſtance in taking the account, 
and likewiſe to contribution; fo on ſpecialty, heir and executor both muſt be 


| 5 parties. Maaox v. TFackſon, H. 1746. 3 Athyns 406, | 


But if there are principal and ſureties, the principal cannot object that the 

ſureties are not parties. Bid. | 

And if bill is brought againſt principal and one ſurety, and it is admitted the 
other is'dead inſolvent, and no part of the debt paid, his repreſentatives: need not 
be parties. Bid. bobs oy ide eng he . 

If a remainder-man in tail brings bill againſt tenant for life, to have the title 
deeds brought into court, and there are annuitants on the reverſion, and others 
who have an intereſt under a truſt term, they muſt be parties. Pyncent v. Pyncent, 
M. 1747. 5 Atkyns 571. | „ ere 

The court is not inclinable to order family derds to be brought into court, un- 
leſs it appears that the tenant is deſtroying them to bettet bis eſtate. I. 
5 F | . . 2 


107 


F e 


If truſtees have not conveyed legal eſtate, they cannot be compelled to convey 


it after they have notice of equitable charges, till the parties intitled are before 
the court. Bid. | 1 . N 

A bond- creditor may bring a bill againſt an executor for diſcovery of aſſets, and 
for ſatisfaction, without making all other bond or ſuperior creditors parties; for 
the court only decrees an account, and the executor may ſet forth the debts. Anon. 
M. 1747. 3 Atkyns 572. | 

If a bill is brought by ſome creditors in behalf of themſelves and others, and 
another bill by other creditors for the ſame purpoſes, the court will ſuffer both to 
proceed. In the matter of Price, M. 1747. 3 Atkyns 602. 

If bill is brought by a pawnee for an account and delivery of jewels, the pawner 
need not be a party. Saville v. Tankred, T. 1748. 1 Yezey 101. 

It is not neceſſary to make creditors parties to a ſuit for a legacy, the executor 
is ſufficient, Peacock v. Monk, M. 1748. 1 Vezey 127. | 

The tenants of two manors granted in tail in recompence of ſervices, reverſion to 
the crown, need not be made parties to a ſuit to ſettle the boundaries ; ſo neither 
the planters, to a ſuit to ſettle the boundaries between two provinces in Ane— 
rica. Penn v. Ld. Baltimore, P. 1750. 1 Vezey 444. 

A man may bring bill in the name of his aflignor, and another in his own 
name, and the court will not ſtop proceedings in either. Gage v. Ld. Stafford, J. 


1750. 1 Vezey 544. 


* 


If a bill is ſcandalous, it is alſo impertinent ; but it may be impertinent with- 


out being ſcandalous : and nothing relevant is either; otherwiſe charges of fraud 
would be ſcandalous. Fenboulet v. Paſſavant, T. 1750. 2 Vezey 24. 

None ſhall be made a defendant merely to pray coſts againſt him; as if A. pur- 
chaſes a ſailor's prize-money, and aſſigns to B. and the ſale is ſet aſide for fraud, 
A. cannot be made a party. Taylour v. Rochfort, P. 1751. 2 Vezey 281. 

The heir at law need not be made a party to a bill brought by deviſee to re- 
deem a mortgage, unleſs he claimsto have the will eſtabliſhed. Lewis v. Nangle, 
T. 1752. 22 Vezey 431. 5 | 

To a bill for execution of a truſt, by ſettling an eſtate on the ſeveral branches 
of a family, it is neceſſary to make the firſt intitled to the inheritance a party, if 
in being. Finch v. Finch, M. 1752. 2 Vexey 491. 

If tenant in tail brings bill againſt tenant for life and truſtees, to oblige them 
to make ſettlement purſuant to a will, and it appears that plaintiff has cove- 
nanted to grant annuities out of ſuch lands as ſhall come to him after his fa- 
ther's death, theſe annuitants muſt be parties. Pinſent v. Pinſent, M. 21 G. 2. 


1 Will. 179. obs | 
(F) Bill of Revivoz. 


F two plaintiffs, and one dies after bill filed and ſupzna ſerved but not re- 

turned, and the other without reviving takes out attachment, and defendant 
(it being in vacation) anſwers ; the anſwer ſhall not be taken off the file, nor a 
bill of revivor brought ; for if the ſuit is abated, defendant will have the benefit 
of it at the hearing. Laſco v. Moys, H. 1723. Bunb. 144. 

A bill of revivor may be brought, for duty and coſts not taxed in defendant's 
life-time, but not for coſts alone. Dodſon v. Oliver, H. 1723. Bunb. 160. 

If defendant by anſwer only (not by plea or demurrer) inſiſts plaintiff is not 
intitled to revive, yet the court on motion will order the proceedings to ſtand 
revived ; but if plaintiff does not ſhew he has a good title to revive, he will take 
nothing by his ſuit at the hearing. Harris v. Pollard, H. 1734. 3 P. V. 348. 
Tho' by at. 8 W. 3. a ſuit ſhall not abate by the death of one defendant, yet 
it muſt be taken with this reſtriction, that the ſubject matter of the bill is not 
hurt by ſuch defendant's death. Brown v. Hidgen, H. 1736. 1 Athyns 291. 

If aſſignees of a bankrupt bring a bill, and obtain a decree nifi againſt defen- 
dants who make default, and then new aflignees are choſen, who bring ſupple- 
mental bill in the nature of a bill of revivor, they ſhall ſtand in the place of the 
former, and may ſerve defaulters with ſupzna.to thew cauſe. Brown v. Martin, P. 
1745. 5 Atkyns 218. | 1 
A defendant cannot revive, except only when there is a decree to account. 
Anon, H. 1748. 3 Attns GI. 4 
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If bill is brought by huſband and wife for a demand in her right, and he dies, 
the cauſe does not abate. Anon. H. 1750. 3 Athyns 720. 1 | 

If a decree is ſigned and inrolled, upon a ſubpena ſcire facias it may be re- 
vived without appearance. Semb. Wharam v. Broughton, M. 1748. 1 Vezey 180. 


It « ſuit has abated, the court by conſent of parties may order money to be 
paid out of court without revivor, or may declare that a party is intitled to ſo 


much. Beard v. Earl Powis, T. 1751. 2 Vegey 399. 


(G) Bill of Review. 


T F the decree is inrolled, there cannot be a rehearing, nor relief on an original 
bill, and the only remedy is by bill of review, which muſt be either for error 


on the face of the decree, or for new matter diſcovered fince. Taylor v. Sharp, T. 


1916 37. 37t. ; : 

On arguing a demurrer to a bill of review, nothing can be read but what ap- 
pears on the face of the decree ; but after demurrer over-ruled, plaintiff may read 
bill, anſwer, or any evidence, as at a re-hearing. Catterall v. Purchaſe, T. 1738. 
1 Atkrns 290. 

If the decree is not ſigned or inrolled, there cannot be a bill of review, but 
but there may a ſupplemental bill in the nature of it. Lewellin v. Mackworth, T. 
1740. 2 Atkyns 40. 

If ſupplemental bill is brought for new matter diſcovered; if there is none, de- 
fendant muſt avail himſelf of it by plea or demurrer, but cannot at hearing. Bid. 

No ſupplemental or new bill in nature of a bill of review, grounded on new 
matter ſince the decree, ſhall be exhibited without leave of the court, and de- 
poſiting 500. to anſwer coſts and damages. General order, 17 Oct. 1741. 2 At- 


kyns 139. 


If the decree is not ſigned and inrolled, a bill in the nature of a bill of review 
may be brought, it being fruitleſs to make a man ſign and inrol a decree againſt 
himſelf, to intitle him to bring a bill of review. Standiſh v. Radley, P. 1741. 
2 Atkyns 177. 

The diſcovery of new matter, in being at the time of the decree, but not known 
till after, intitles to a review. 161d. | 


But there muſt be probable cauſe made, that the new matter will be televant ; 


as if after a decree in favour of parties claiming under a ſettlement, deeds are 


diſcovered which make it poſſible that the maker of it had not power to make it. 
E. Portſmouth v. E. Effingham, P. 1750. 1 Vezey 430. 


Papers in the hands of one of the parties before, but not diſcovered till after the 


decree, may be read on a bill of review. Standiſh v. Radley. 


Where parties apply for leave to bring a new bill upon new matter diſcovered 
ſince a decree, they muſt ſhew it is relevant as well as new. Bennet v. Lee, H. 
1742. 2 Atkyns ag. | 

It a party in the firſt cauſe has examined to eſtabliſh a particular point, the 
court will not ſuffer him to bring a new bill, to contradict what he attempted to 


prove in the firſt ; as, firſt to prove a man ſane, and then to prove him inſane. 


161d, 


The court will not grant a bill of review, when an account was directed and 
taken on a forecloſure bill, and the report confirmed ſome years before ; and it 
appears that the defendant's agent, attorney and ſolicitor, attended the maſter for 
him. Gould v, Tancred, H. 1742. 2 Athyns | 


33+ 
The court is very tender of permitting a bill of review after a long time, and 


will not do it unleſs the petitioners bring themſelves very clearly within Lord 


Bacon's rules, Norris v. Leneve, H. 1743. 3 Atkhyns 26. 
Ou. a ſupplemental bill in nature of a bill of review, there muſt be a petition 
to rehcar or appeal. Moore v. Moore, J. 1755. 2 Vezey 596. 
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(H) Demurrer. 
(H. 1.) When it lies, and when not. 


HE defendant may demur if the bill is for a matter or ſum below the dig. 

nity of the court, and it will be diſmiſſed, or upon motion; but if there is 
fraud or complicated matter, it will be retained, however ſmall. Per Price B. 
M. 1717. Bunb. 17. 

It is good cauſe of demurrer, that it appears by the bill that defendant has been 
in uninterrupted poſſeſſion for 34 years, and no incapacity pretended. | Frazer v. 
Moor, in Sc. M. 1719. Bunb. 54 | 

If bill is brought to eſtabliſh plaintiff's right of common, and ſet aſide former 
decrees, demurrer lies to the whole bill, for plaintiff ought to have brought bill 
of review. Lady Granville v. Ramſden, in Sc. H. 1719. Bunb. 56. 

If bill js brou; ht for relief againſt ſeveral contracts for ſhares of the ſame ſtock 
bought of the defendants ſeverally, and charges that they had formed themſelves 
into a ſociety to carry on the fraud, yet demurrer lies. N. B. Defendants muſt 
deny combination. Bull v. Allen, in Sc. H. 1720. Bunb. 6g, 

Tho' defendant has anſwered original bill, he may demur to the amended part, 
Lowther v. Wherwood, M. 1722. Bunb. 120. 

A defendant cannot demur and plead, or demur and anſwer, to the ſame part of 
a bill; for the plea or anſwer over-rules the demurrer. TJcnes v. E. Strafford, M. 
1730. 3T-©. #70. 

If the lord of a manor brings bill for recovery of a fine, ſuggeſting that defen- 
dant was admitted by attorney, but denies it, and for arrears of quit-rents, the lands 
out of which they iſſue being unknown, and defendant demurs as to relief, the de- 
murrer is good. North v. E. Strafford, M. 1732. 3 P. W. 148. 

If an officer of a company is made defendant to a bill againſt the company 
for a diſcovery, tho' the officer is not intereſted, and his anſwer cannot be read 
againſt the company, and he may be examined as a witneſs, and plaintiff can have 
no decree againſt him; yet as his anſwer may tend to a diſcovery, as he may be 
proſecuted for perjury and company cannot, and as his anſwer may direct plain- 
tiff to draw interrogateries, he ſhall not demur, but ſhall anſwer. Mycb v. Mal, 
4,.4924. it. 

Defendant may demur, if there are not ſufficient parties ; as if a jointreſs brings 
bill againſt heir at law to have a covenant of her huſband (to leave a jointure-houle 


in repair) performed, and ſatisfaction for the want of it, the heir may demur for 


that the executor ought to be a party; for tho' at law the creditor may ſue the 
heir only, where he is bound, yet as the perſonal eſtate is the natural fund for 
debts, and the executor may ſhew he has performed the covenant, he mult be a 
party in equity. Knight v. Knight, M. 1734. 3 P.W. 331. BT | 

I adminiſtrator with the will annexed is a defendant, another defendant ſhall 


not demur, becauſe it does not apper that the executor did not leave an executor, 


for the court will preſume the adminiſtration to be right. Teourton v. Flower, J. 


| 1725. 3 P. V. 369. 


eſtate, that there is a ſuit depending in the Spiritual Court for adminiſtration, for 


If plaintiff has taken out adminiſtration in a proper court in a foreign country, 


our courts can take no notice of it; and if he has not alſo taken it out here, de- 


fendant may demur. Did. 


If a bill is brought for the recovery of a curioſity found in plaintiff's manor, 
and fold to defendant undefaced; defendant cannot demur, tho' plaintiff might 


have 7rover for the value, or detinue for the thing itſelf. D. Somerſet v. Cookjon, 


iz. 3 f. HF. 590. . —_ 
Where there has been poſſeſſion of a fiſhery for a long time, he who claims the 


ſole right may bring bill to be quieted in poſſeſſion, tho' he has not eſtabliſhed 


his right at law; and it is not good cauſe of demurrer that defendants have diſtinct 
rights, for on an iſſue to try the general right, they may take advantage of them. 
Mayor of: York v. Pilkington, M. 1737. 1 Athyns 282. 3 NE, 
It is not good cauſe of demurrer to a bill brought for an account of perſonal 
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they have no way of ſecuring the effects in the mean time. Phipps v. Steward, H. 
1737. 1 Athyns 285. 3 ; | : 5 : | 

To a bill brought for injunction to ſtay proceedings in Eccleſiaſtical Court for a 
church-rate, to which a cuſtom was pleaded and plea admitted, and for diſcovery 
of the value of eſtates, defendant may demur, for they are cognizable there. Dur 
v. Coates, M. 1738. 1 Atkyns 288. 44 

A truſtee may demur as well as the ceſuy que truſt, and the ceſtuy que truſt 18 in- 
titled to have the privilege maintained by the truſtee. E. Suffolk v. Green, T7: 
1739. 1 Atkyns 450. 

A demurrer bad in part is void for the whole. Bid. 

So if a truſtee in an uſurious bond defendant to a bill for diſcovery, and to per- 
petuate teſtimony, demurs to both, it is bad; had it been only to the diſcovery, 

ood. bid. 

N A demurrer for want of juriſdiction is informal and improper, defendant ſhould 
plead to the juriſdiction. Ryberdeau v. Rous, M. 173%. 1 Athyns 543. 

If a Papiſt aſſigns an advowſon for a term, and on conforming brings bill for 
re-aſſignment, ſuggeſting it was in truſt for himſelf to avoid the penalties, the de- 
fendant may demur. Cottrngton v. Fletcher, H. 1740. 2 Alkyns 1 55. , 

If defendant anſwers to part of the diſcovery, he cannot demur to other part, 
Abraham v. Dodęſon, H. 1740. 2 Atkyns 157. 

Defendant may anſwer to the diſcovery, and demur to the relief. Bid. 

To a bill brought by Proteſtant next of kin, for account of a rent-charge ſettled 
on a Papiſt on marriage, defendant may demur, for the purchaſe or grant is void. 
Michaux v. Grove, T. 1741. 2 Athyns 210. | | 
A A defendant cannot demur and plead to the ſame matter; therefore if to a bill 
for an account of rents and profits, to which diſcovery is incident, the demurrer, as 
to ſo much as ſeeks an account from a certain time, is that plaintiff has his remedy 
at law; and the plea, as to ſo much as ſeeks an account before filing ſupplemen- 
tal bill, is the ſtatute of limitations; the demurrer and plea ſhall be both over- 
ruled. Dormer v. Forteſcue, H. 1741. 2 Atkyns 282. 

If a demurrer is over-ruled, defendant may afterwards inſiſt on the ſame thing 
in his anſwer. Lid. | | 

If a bill broaght for real eſtate ſeeks diſcovery of proceedings in the Court of 


| Delegates, defendant may demur, for they relate only to perſonal eſtate. Baker 


v. Pritchard, T. 1742. 2 Athyns 487. 

If diſcovery is ſought, whether defendant did not procure ſubornation of per- 
jury, and whether the evidence of A. did not influence a verdict, defendant may 
demur to both as one queſtion. id. | 
If a bill is brought or an injunction, and to eſtabliſh a right which is for a 
monopoly, and doubtful, and where the proceedings would be long and expen- 


_ five; the court will allow a demurrer, for that plaintiff ſhould have firſt eſtabliſhed 


his right at law. Whitchurch v. Hide, T. 1742. 2 Athyns 391. 

If a legacy is given to a woman provided ſhe marry with conſent, if not, given 
over, ſhe may demur to a bill for a diſcovery of her marriage. Chauncey v. Ta- 
bourcen, T. 1742. 2 Atkyns 392. 

Demurrer lies to a bill brought to diſcover whether there is ſuch a perſon, or 
where he is, only to make him a party. Dinelyv. Dinely, T. 1742. 2 Athyns 394. 
- -Demnrrer lies not to a bill for diſcovery of what goods defendant bought of 
plaintiff's agent, and what remains unpaid, and for payment of it. Liſſet v. Reave, 
7. 1742. 2 Athyns 394. | ; 

If the lord of one manor brings a bill againſt the lord of another manor, to 
eſtabliſh a right and be quieted in the poſſeſſion of a fiſhery, defendant may demur, 


for the right ſhould firſt be tried at law. Ld. Tenbam v. Herbert, M. 1742. 
2 Atkhyns 483. | | 


, 


, Defendant may demur for want of parties, or may take exceptions for it at the 
hearing. Derwent v. Walton, H. 1742. 2 Atkyns 510. 

. If a man by his will gives his wife the whole ſurplus of his perſonal eſtate, but 
if ſhe, marry again then ſhe is to deliver up half of the ſurplus to- his brother 
and his heics, and he ſhall call her to an account for it; a demurrer to a bill for 
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2 Ufcobery ' of her marriage, and for an account, ſhall” be dver-ruleden Lucas v. 

Evans FJ. TyAF. 3 Athyns 260. TOR ee en een eee Maia 

If a bill is brought to difcover whether defendant after being inſtituted. &c. to 

one litin „ was not inſtituted &c. to another, he may demur. Boteler v. Allington, 
H. TT 1 1101 
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17s. 3 Athym 453. W n 
The court cannot let a demurrer ſtand for an anſwer. Anon. T. 1747. 3 At 
kyns 538. 1 b . e. CLIT | 


If defendant has an order to plead, anſwer or demur, but not to demur alone, 
and demurs to the bill as containing inconſiſtent matters, and anſwers only to the 
combination and confederacy, it is not anſwering according to the order. Se. 
ſed 9. For if he makes other anſwer, he over-rules ſuch demurrer. Done v. Peg. 
cock, H. 1750. 3 Atkyns 726. ; 

If the executor of an attorney brings bill for money due for buſineſs done, de. 
fendant may demur, for that the remedy is at law under 2 G. 2. c. 23. Party v. 
Owen, T. 1751. 3 Atkhyns 740. | 

If there is a decree to account, an eſtate to be ſold, and the money paid to 
incumbrancers according to priority, and afterwards plaintiff diſcovers and buys in 
incumbrances prior to defendant, and brings bill to tack his mortgage to theſe, 
defendant may demur. Wortley v. Birkhead, T. 1754. 3 Atkyns dog. 

If the lord of a market brings bill for toll of corn brought to market, and 
that defendant combines to ſell by ſample at his houſe, and thereby prevents corn 
being brought to market, which is foreſtalling, and prays diſcovery ; theſe are 
law queſtions, and defendant may demur. Hawley v. Taylor, M. 1754. 3 At- 
kyns 815, h 

If a ſupplemental bill is brought againſt a defendant, no party to the original 
bill, to anſwer the matters in the original bill, and no new matter is pretended to 
be ariſen ſince filing the original bill, defendant may demur. Baldwin v. Mackown, 
M. 1754. 3 Athyns 817. | 

If the bill charges, that by producing a deed under which defendant claims, it 
will appear it was made by a tenant for life only, and defendant does not plead he 
is a purchaſer, but demurs to the whole, it is not good. Stroud v. Deacon, J. 
1717. 1 Vezey 37. | 

If an eſtate is charged with 10 /. fer ann. wages to the knight of a ſhire, and 
a right given to a corporation, conſiſting only ot the two knights and the ſheriff, 
to enter and diſtrain, and one knight and the ſheriff refuſe to join in recover- 
ing it and the other brings bill for it, defendant may demur. Shepherd v. Cotton, 
T. 1747. 1 Vezey 38. | | 

If a bill is brought for diſcovery of aſſignment of a leaſe without licence, tho' 
it is not brought for the forfeiture, yet if it does not expreſsly wave the forfeiture, 
defendant may demur, £4. Uxbridge v. Staweland, M. 1747. 1 Vezer 56. 

If the bill does not aver defendant to be aſſignee, but only that plaintiff is ſo 
informed, defendant may demur. Did. 

If it is upon a collateral covenant, - not running with the eſtate, and which 
therefore does not bind affignees, an affignee defendant may demur. Bid. 

Defendant may demur to a bill brought by the Eaſt India company, to diſcover 
how he came by poſſeſſion of certain goods, and whether not by acts amounting 
to piracy or felony. E. I. co. v. Campbell, T. 1749. 1 Yezey 246. in SC. 

Defendant cannot demur to a bill for partition of tithes, for this court can di- 
vide them. Baxter v."Knollys, T. 1750. 1 Vezey 494. 855 | 

Length of time is not proper matter for a demurrer, but for a plea, Gregor v. 
Molefworth, M. 1740. 2 Vezey og. e nen, 

No benefit of exception can be ſaved on a demurrer. Bid. | 

The court will not determine the conſtruction of a will on demurrer, if there 
is an doubt, but will over-rule it without prejudice to defendant's inſiſting on 
the fame matters by anſwer; but if on the face of the bill plaintiff has no title, 
the court will determine on demurrer, Hren ford v. Edwards, H. 1750. 2 


„„ nn a nad bod oc. _ 
It a portion is given over, on marriage without conſent; defendant may de mur 
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to diſcovery of the martiage only, tho diſcovery of the conſent is not priiyed- 
Chancey v. Fenhoulet, P. 1751. 2 Vezey 265. 
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f $0 appoint two of their number, agents for prizes, and afterwards 
6 "5 * 2 agents ſhall have certain ſhares, and bill is brought 
in behalf of the agents and the 64, demurrer lies, for the whole $0 ſhould be par- 
ties. Leigb v. Thomas, T. 1751. 2 Vezey 312. urg ; 

If plaintiff prays injunction to a mandamus from B. R. or to an indictment, in- 
formation or prohibition, defendant may demur. Ld. Montague v. Dudman, T. 
1751. 2 Ve 6. 3 ' . | 
3 ws pF lie to a bill for diſcovery of a conſpiracy, in ſetting up a 
baftard child ; for it is not a ground for criminal proſecution, Cbetuynd v. Lin- 
don, T. 1752. 2 Vezey 450. 5 N 

The particulars which are demurred (or pleaded) to, muſt be diſtinguiſhed ; it 
is not enough to ſay, as to ſo much of the bill as is not after anſwered, Sc. Did. 


(H. 2.) How put into Court, &c. 


Defendant may demur at the bar ore tenus, (tho' he has before put in a de- 
murrer which is over-ruled) and in that caſe it ſhall be without coſts on either 
fide. Tourton v. Flower, T. 1735. 3 P. V. 369. 

Tho' defendant does not demur to a bill, as being too trifling for the court to 
entertain, yet he may take advantage of it at the hearing, Brace v. Taylor, H. 


1741. 2 Athyns 253. 


(1) Plea, 


(I. 1.) What is a good Plea, and what not. 


1 F a bill is brought againſt adminiſtrator for a diſtribution, it is not a good plea 


that he is not obliged to it within the year; but it ſhall ſtand for anſwer with 
liberty to except. Hart v. King, in Sc. T. 1720. Bunb. 61. | 

If the plea is to diſcovery and relief, when the bill prays only a diſcovery, it 
is bad. Aſgill v. Dawſon, in Sc. H. 1720. Bund. 70. E 2 

Plea that another action is depending in another court for the ſame thing, is 


bad; for plaintiff need not make his election till defendant has anſwered. Jones 


v. E. Strafford, M. 1730. 3 P. V. 79. 
If defendant in plea of purchaſe for valuable conſideration omits to deny notice, 
and plaintiff replies, defendant need only prove his plea, for plaintiff might have 
{et it down to be argued. Harris v. Ingledew, H. 1730. 3 P. V. qi. 

The ſtatute of limitations is no plea where the bill charges fraud, but it ſhould 


charge that the fraud was diſcovered within ſix years before bringing the dill. 


S. S. Company v. Wymondſell, M. 1732. 3 P. V. 143. 


In a plea of a purchaſe, if defendant ſay he had no notice at the time of the 


purchaſe, he need not ſay he had it not at any time before. Jones v. Thomas, H. 
1733. 3 P. V. 243. = = 
Where defendant has been in poſſeſſion of eſtate pur autre vie for 30 years, the 
ſtatute of limitations is a good plea, tho plaintiff had not the leaſe in his poſſeſſion, 
and the defendant ſets out that the leaſe had been renewed, Low v. Burron. P. 
1734. 3 P. V. 262. e | 
n pleading a purchaſe or mortgage, the defendant muſt ſhew that the vendor 


or mortgagor pretended to be ſeized in fee. Head v. Egerton, P. 1734. 3 P. 


V. 280. 


Inteſtate dies abroad, leaving infant ſon, adminiſtration is granted during the 
3 to A. who does not ſue, the ſon adminiſtrator de bunis non, within fix 
Fours of coming of age ſues, yet the ſtatute of limitations may be pleaded againſt 


/ 


A corporation may plead the ſtatute of limitations, as well as private perſons. 


If a diſcovery is prayed of a contract to purchaſe an eſtate, devifed to the yen- 


_ or, againſt whom. there has been a verdict, and a receiver put in poſſeſſion by 
chancery, to both Which this __— was ſubſequent, it is within far. 32 H. 8. 
x | g „ | | 7. 9. 
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r. 2 againſt ſelling 142 titles, which ſtatute defendant may plead. Shary 
As rler, J. 1. . P. V. | : | | | 14 
"That aint 10 45 alien born, and an alien infidel, not of the Chriſtian faith, 
is not a good plea to a bill for a perſonal demand. Nambiſſenſeat v. Barker 173). 
| 1 


i If to bn b a creditor under a will, for ſale of lands for payment of debts, 
for diſcovery of title to lands in widow's poſſeſſion, ſhe pleads a deed. of ſettle. 
ment and jointure, and offers to diſcover if plaintiff will confirm, it is bad, un. 
leſs ſhe ſet forth the particular lands, and the date of the deed. Chamberlain v. 


Knapp, H. 1735. 1 Atkyns 52. | : 
17 bill i t for relief againſt a policy of infurance, ſuggeſting the ſhip 


was fraudulently loſt, and that ſhe had only wool on board, and interrogating 


what goods were on board, defendant may plead the ſtatutes making exportation 
of wool penal; but if any other kind of goods are mentioned in the charging 
part, — muſt give ſome anſwer to that. Duncaff v. Blake, H. 1737. 
1 Athyns 52. | nN ; | 

A plea may be bad in part, yet not bad in the whole, d. 

The defence proper for a plea muſt be ſuch as reduces the cauſe to a particular 

int, and thence creates a bar to the ſuit, for not every good Jefence in equity is 
Kkewiſe good as plea. (Chapman v. Turner, 1739. 1 Atkyns 54. | 

A bill dropt for want of proſecution, cannot be pleaded as a decree of dif. 
miſſion to another bill; nor is it ſufficient that the court zmpled there was no 
title when they diſmiſſed the bill, an abſolute determination of the court that 
plaintiff had no title, muſt be ſhewn. Brandhn v. Ord, M. 1738. 1 Athyns 571, 

That the bill is for the ſame matter for which plaintiff brought another bill, is 
not a good plea, if the laſt is brought in a different right; as if the /firſt is as ex- 
eoutor of adminiſtrator, the ſecond as adminiſtrator de bonts non &c, of inteſtate, 
Huggins v. York- Buildings company, T. 1740. 2 Atkyns 44. Fa 
The ſtatute of limitations cannot be pleaded to the diſcovery when the debt was 
due, tho it may to the debt itſelf. Mackworth v. Clifton, J. 1740. 2 Atkyns 51, 

It is a good - to a bill for diſcovery of afſets, that the adminiſtrator is not 2 


party, tho he is acknowledged to be inſolvent. Aſburſt v. Eyre, P. 1740, 


2 Athyns 51. . 

A bill, fo far as not contradicted by the plea, muſt be taken to be true. Pfun- 
ket v. Penſon, T. 1740. 2 Athyns gl. 
, Plea for want of parties, is in bar to the whole bill diſcovery and relief. 
bid. 

Phea that the bill is only againſt repreſentative of real, and not of peaſonal 
eſtate, muſt be allowed, tho ſuſpected only for delay. Bid. 

Unleſs it is ſuggeſted that the repreſentation is conteſting in the Eccleſiaſtical 


Court, Did. 


If the repreſentative of a co-adminiſtrator brings a bill of revivor and ſupple- 
mental bill, for the ſame thing that the two adminiſtrators had brought one for 
before, which, upon the death of one, the other had diſmiſſed, ſuch diſmiſſion is 


4 plea. Bowden v. Beauchamp, M. 1740. 2 Athyns 82. 
f a plea of the ſtatute of Frauds, as to a diſcovery, is coupled with an anſwer 


admitting the facts, the plea muſt be over-ruled. Cottington v. Fletcher, H. 1740. 


2: Alhyns 155. OI | | | 

A valuable conſideration ſet forth by defendant, protects him from giving an 
anſwer to a title ſet up by plaintiff, but plea of bare title, without fetting forth 
a conſideration, will not. Brereton v. Gamul, H. 1741. 2 Athyns 240. 

A fine and non-claim is not a good bar to a plaintiff's title, if a ſuit has been 


pending in this court, in a caſe where there is proper matter of equity. Baker 
V. Pritchard, 7. 1742. 2 Athyns 387. Prop guity 


The ſtatute of limitations may be pleaded, tho an original has been filed, if 
3 been no proceedings on it for ix years. Lac v. Lacon, T. 1742. 
2 AYE 9g . 3 175 5D 
If p DT agreed to make the ſubmiſſion to an award, a rule of court, and 
reſtrained from bringing a bill in equity, arbitrators may plead in bar the 
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| ij TT WAN CE KI; 
„. choir Would be defective in point of law. Lagoad v. Cuche, T. 17742. 
* 12 ibu alien; defendant muſt aver that the peiſon was an alien, or it 
"obo Burt v. Brown, T. 1742. 2 Atkyns 307. bon 300.) 
2 ple a tated account, muſt ſhew it was in writing, and what the balance 
*, 7 t. Did. 5 ; . We 1 J? 
le of conviction of capital offence, muſt be judged with equal ſtrictnoſs here, 
if at common law. id. ; : ge: ow 
; . Therefore, that A. gave B. a mortal wound, of which Cc. without ſaying in 
W what part, is bad. 157d. £ | | 
9 5 Or 5 it ſays he was tried at the aſſizes, without ſaying the perſons who tried 
him had a commiſſion of yer and terminer, it 1s bad. Did. | 

Tf a plea of an award is allowed to a bill, praying a general account, yet the 
plaintiff is not precluded at the hearing, from objecting to the award for fraud 
or partiality in the arbitrators. Lingood v. Eade, M. 1742. 2 Athyns 501. 

If one partner brings bill for diſcovery and relief, againſt another, who pleads 
that by their articles, all differences relating to their partnerſhip ſhould be re- 
ferred, that the bill relates to ſuch only, that they have not been ſubmitted, nor 
has plaintiff offered, tho' defendant has been always ready, &c, this is not good, 
for there ſhould have been a clauſe impowering arbitrators to examine parties and 
witneſſes on oath, which by this they cannot do. Wellington v. Mackintoſh, P. 


1743. 2 Altkyns 569. | | 
To ſupport a plea of a former decree, ſo much of the former bill and anſwer 


- 


5 muſt be ſet forth, as to ſhew the ſame point was then in iſſue, Child v. Gibſon, 


T. 1743. 2 Atkyns 603. f 6 N : 
On a plea of a purchaſe for a valuable conſideration without notice of plain- 


tiff's title, it is ſufficient to aver, that the perſon who conveyed was ſeized, or 
pretended to be ſeized, when he executed the purchaſe deeds ; but where fine 
and'non-claim is the bar, the averment muſt be that he was actually ſeized ; ſeized 
ut de libero tenemento is ſufficient. Story v. Ld. Windſor, T. 1743. 2 Atiyns 630. 

If a bill is brought to ſet aſide a will for fraud, and for a receiver, and de- 
fendant pleads that the will was duly executed, and ought to prevail till found 
otherwiſe at law, and therefore no receiver ſhould be appointed till then, the 
plea is good as to the firſt part, but not as to the latter. Anon. M. 1743. 


3 Atkyns 17. | | 3 
I under one roof there were formerly a corn- mill and a fulling-mill, which paid 
a modus of 65. 8 d. and the fulling wheels are taken away, and two corn-mills 
pit in its place, and a bill is brought for tithe of three mills, and the modus 
is pleaded for the one mill, it is bad in form and in ſubſtance, Talbot v. Mey, 
M. 1743. 3 Athyns 17. 5 £0 If | £84; 
A plea of a ſtated account, as to all matters berernbefore accounted for, is bad, it 
ſhould aver, that it is juſt and true to the beſt of defendant's knowledge and bo- 
lief. Anon. H. 1743. 3 Athyns*70. - 
If a bill is brought for payment of a note of an inteſtate, charging that admi- 
niſtrator promifed to pay as foon as he got in the effects, a plea that defendant 
made no promiſe to pay, is bad, as too general it ſhould be, no promiſe to pay ont 
of the aſſets. Anon. H. 1743. 3 Athyns 70. 4 | 
Jo a note to pay an annutty, ora ſum three years after date, or à ſum by in- 
ſtalments, the plea muſt not be, did net promite, but that the cauſe of action did 
tot accrue within ſix years. Bid. Ee | rats 
A plea of a foreign ſentence in a commiſſary court in France (the buntau- ds 
ations) is bad. Gage v. Bulkely, H. 1744. 3 Athyns 27 5. | , 
If an executor aſſents to a ſpecific legacy, and the legatee brings treuer and re- 
covers large damages; the verdict and judgment is a good bar to u bill by exo 
cutor"to fet them aſide. Milliams v. Lee, T. 1745. 3 Athyns 223. 4 
The ſtatute of limitations is a good plea (but net a good demurrer) to a bill 
redeem aftet the mortgagee has deen in polieſhon, many (as 30) years.' Aggut v. 
Pickerill,, T. 1745. 3 Atkyns 2256. WS; 14 29k Shs tht 4 
ik a bill impeaches an account; and charges chat plaintiff bas uo odamtetpitt of 
it, Yefendanr, if he pleads a ſtated account, mult andek a eopy iof it. Hey v. 
Simpſon, H. 1745. 3 Atkyns 303. WILT POT Eo ov +01 2 
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for that makes it the ſame, as if it had 
which is good in form. id. 
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If to a bill for poſſeſſion, defendant pleads purchaſe for valuable conſideration, 
and that the money is paid, or bona fide ſecured to be paid, and it is in fact only ſe- 
cured ; the plea ſhall be over-ruled, for he has now notice of plaintiff's title, 
Hardington v. Nicholls, H. 1745. 3 Athyns 304. | 
. Plenarty for fix months is a good plea to a bill, praying that defendant, who 
was preſented by a truſtee in breach of truſt, may be compelled to reſign. Beteley 
v. Allington, H. 1746. 3 Atkyns 453. : 

An award (unleſs there is colluſion or groſs miſbehaviour) is a good plea to a dic. 
covery as well as to the merits. Tittenſon v. Peat, T. 1747. 3 Athyns 29. 

If a creditor who has come in and proved his debt before the maſter, under 2 
decree at the ſuit of another creditor, brings a new bill, the former ſuit is a good 


\ plea. Neve v. Meſton, T. 1747. 3 Athyns 557. Fong 
The ſtatute of limitations cannot be pleaded to a bill for diſcovery of a title, WM 


and charging fraud, but defendant muſt anſwer to the fraud. Bzcknell v. Gough, 
T. 1747. 3 Athyns 558. | 


If a man enters upon an eſtate on the footing of a truſtee, and performs the Y | 5 
truſts, but never makes any declaration of it, and then levies a fine, a plea f 
this fine and non-claim ſhall not be allowed to bar a remainder- man. S$hz/d4s v. 


Athyns, T. 1747. 3 Atlyns 560. 


A plea of another ſuit depending for the ſame matter, muſt ſet forth when it 4 "> 


was inſtituted. Foſter v. + M. 1747. 3 Athyns 587. 


If there is a decree for tithes, and the account is depending before the maſter, 4 721 
defendant may plead this ſuit and decree to a new bill brought; for the account 
in this court is taken down to the time of making the report. Beil v. Read, M. 


1747. 3 Atkyns 590. 


A former decree, ſigned and inrolled, in which plaintiff was an infant, is > 
ood plea, for an infant plaintiff is bound by a decree as one of age. Gregory v, 


Moleſworth, H. 1747. 3 Atkyns 626. 
If a bill is brought agaipſt an arbitrator, for diſcovery of the grounds of his 


award, he may plead he is not obliged to ſet them forth, Anon. T. 1748. 


3 Athyns 644. | 
If an information is brought for relief, againſt an undue election to a fellow- 


ſhip in a college, defendant may plead that there is a vifitor who has the ſole de- E : 5 


termination of ſuch matters. Attorney: general v. Talbot, H. 1747. 3 Athyns 662 


1 Vezey 78. | 
A decree in a former ſuit for the ſame matter, cannot be pleaded till it is in- 


rolled. Anon. 1754. 3 Atkyns Sog. 
But it may be inſiſted on by way of anſwer. Kenſey v. Kinſey, T. 1754. 2 


_ Jo 2 

a plea is to the relief only, and is directed to ſtand for an anſwer, the words, 
with liberty to except, muſt be added, or it is allowing it a good anſwer. Maitland 
v. Wilſon, M. 1754. 3 Athyns 814. 

If a purchaſe for valuable conſideration without notice, is pleaded to a bill, 
which charges particular and ſpecial notice, a general denial of notice is not ſuf- 
ficient, - muſt deny as ſpecially, or it will be bad. Radford v. Wilſon, M. 1754. 

At 15. 

, PN bo the juriſdiction of Chancery, (or of any other of the King's ſuperior 
courts of general juriſdiction) muſt ſhew what other court has juriſdiction. E, 
Derby v. D. Athol, H. 1748. I Vezey 202. 

A plea which covers too much, cannot be allowed for part, as a plea to the 
juriſdiction, where plaintiff has a right to a diſcovery, tho' not to relief, 11d. 

If a rectory is deviſed to a college, in truſt, to preſent the ſenior divine then 


fellow, defendant cannot plead to the juriſdiction, as being in the vifitor. Grein 


v. Rutherforth, P. 1750. 1 Vezey 462. 
A plea containing exception of matters hereinafter mentioned is bad. Salkeld 
v. _ 2 2 22 | a 3 3 
, to a or account and diſcovery, a plea of releaſe, farther and than 
in the plea ſet forth. 1510. amen. 
Unleſs the only ſums mentioned in the l- alſo mentioned in the releaſe, 
laid, farther than it in the reluaſi 


but 
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„ue ese ethirges of aceount made up, and dealings which requires an- 


itoviry,!fuch plea of releaſe is bad in ſubſtance, for if allowed, plain- 


= fob! t ddp! Iũ, , 


If defendant does not prove the fact, neceſſary to ſupport the plea, plaintiff 
Rall dt joſe his Uifeovery, but the court will order examination on intexrogatories 
to up ply it: Bruni v. Edwards, H. 1750. 2 Vezey 2433. 

Plea of decree of forecloſure, and non-payment, is not good, if there has been 


vo final order to forecloſe; whatever length of time has elapſed ; but it may be a 
WEL good defence. Senbouſe v. Eari, J. 1752. 2 Vegey 450. 
_ LE j $63 9% | 31 


(I. 2.) How put into Court, &c. 


If defendant pleads and dies before plea argued, it cannot be argued, but his 
repreſentative muſt plead de novo, Micklethwatte v. Calueriey, M. 7 G. 2. C. T. 


7. . ä | | 
if defendant pleads in bar, and plaintiff thinks it not good in law, he muſt ſet 


| it down to be argued ; if he replies to it, he admits it to be good in law. Anon. 
M. 18 G. 2. Wil. 82. x 


If at hearing the cauſe, defendant has not ſupported his plea by his anſwer, 
plaintiff may counterprove by reading the anſwer, and ſo overturn the plea: ſo 
at the time of arguing the plea, plaintiff may counterprove by reading the anſwer 
to ſhew defendant has not ſufficiently ſupported his plea. Hildyard v. Crefſy, H. 


1745. 3 Atkyns 303. | 
(Kk) Anlwer, 
(K. 1.) When it ſhall be filed. 


F plaintiff in original cauſe has not taken out proceſs, he cannot compel. de- 
fendant, who files a croſs bill, to anſwer him -firſt. Price v. Lord Coning/oy, 
H. 1722. Bunb. 124. 'S - 

Defendant in contempt may have leave to plead, anſwer, and demur. Town of 
Scarborough v. Fackſon, P. 1728. Bunb. 251. | | | 
If defendant in contempt prays time to anſwer, he ſhall enter his appearance. 


Bid. Lord Berkley v. Verden, M. 1730. Bunb, 290. 


And he ſhall be deemed in contempt, if the time for anſwering be out, tho' no 


attachment ſealed. id. a 


If after an anſwer is reported inſufficient, defendant files croſs- bill, and plain- 
tiff amends, and obtains order to anſwer amendments when exceptions are an- 
ſwered, he waves his priority; for the pendency of the ſuit, as to the amended 
parts, is only from the time of the amendment. Long v. Burton, M. 1741. 
2 Athyns 218. | | TO” 
If A files bill againſt B. whoſe plea is allowed; and B. files croſs-bill againſt 
A. whole anſwer is reported inſufficient ; A. loſes his priority of ſuit, and ſhall 
make good anſwer to B. before B. anſwers an amended bill of A4. Rattray v. 
Darley, H. 1750. 3 Atkyns 724. 5 


(K. 2.) How it ſhall be made. 


F huſband is run away ſince appearance, and no friend will be guardian, the 
wife may have leave to anſwer without. Glover v. Young," P. 10 G. Bunb. 167. 
A huſband allowed to anſwer without his wife, becauſe ſhe declared ſhe would 


not anſwer with him, and loved the plaintiff better. Murriet v. Lyon, T. 10 C. 


Bunb. 175. 2 ; | 2 , 7% es, 3 . 2 99 4 
* 1 og may be amended before iſſue joined. Mullins v. Simmondi, H. 1724. 
b Jun. 1 p T1 = 1 . . 


An anſwer was amended (by making à greater quantity of acres) after iſſue 
I Jaden age a committon iſſued, on defendant's paying all coſts, and taking a new 
k it 2043 147T HT 1s 6+ + ; en ; $45. .. | LON | 
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exceptions to the ſecond anſwer, Coulfton v. Richardſon, T. 10 G. Bunb, 169. 


| CER AN en A x. 


Anſwer refuſed to be amended (by altering the day of payment of a modus) 
tho' iſſue not joined, and the day fet right in a croſs bill, Wortley Mountague'; 
caſe. Ibid. 

g anſwer amended by the draught, where the miſtake was 250 or 300, for 2; 
or 30. Biſhop of Ely v. James, H. 1730. Bunb. 295. | 

But refuſed to amend 86 for 68, where the draught and ingroſſment agreed. 75%, 

If attorney=general has put in the common anſwer to a bill.of interpleader (that 
he is a ſtranger, and hopes the intereſt of the crown will be taken care of, &c,) 
he may withdraw it (on motion) and put in another inſiſting on the particular 
right of the crown. Errington v. et Ty wag et al, P. 1731. Bunb. 30 3. 

Anſwer may be amended, if for plaintiff's benefit, and defendant very old. 77. 


liday v. Natb, M. 1732. Bunb. 323. 


If the anſwer admits plaintiff intitled to all tithes but of corn and grain, the 
court will decree him hay, without proving he ever received it. Fox v. Bardwell, 


P. 1733. Bunb. 327. 
Tho' a perſon cannot compel another to ſet forth by what title, nor under 


whom he claims, merely becauſe his lands lie next his, yet where the diſpute 3 
about boundaries or unity of poſſeſſion, defendant muſt ſet forth how he is intitled. 1 


Champernoon v. Borough of Totneſs, M. 1740. 2 Atkyns 112. 


By a general order 27 April 1748, all anſwers fhall be ſigned by the parties i 


ſwearing them, in the preſence of the maſter, or of the commiſſioners taking them. 
A defendant on particular circumſtances may have leave to amend an anſwer b 


adding a new fact, as if the anſwer refers to a deed, to amend by adding that by 1 
the cuſtom of the country where it was executed, it was depoſited, fo that an 


authentic copy is all that can be had. Mlurton v. Wharton, P. 1740. 2 At- 
Hus 294. | - 

If a bill is brought for diſcovery only, to which defendant pleads fine and non- 
claim, and the bill is amended praying relief, defendant cannot put in a compleat 
anſwer over again, for it might be referred for impertinence, but he muſt refer 
to the former anſwer ; and this laſt anſwer is to be conſidered as a part of the an- 
ſwer to the original bill. Hiſdyard v. Crefſy, H. 1745. 3 Athyns 303. 

If a-huſband brings a bill againſt his wife, ſhe ſhall anſwer as a feme /ole, and not 

by guardian. Ex parte Strangewoys, P. 1747. 3 Atkyns 478. 
The court will not allow a defendant to amend an anſwer, by ſtriking out the 
admiſſion of a fact which would deprive plaintiff of the benefit of this evidence; 
eſpecially, if he does not ſwear he was ſurprized into the admiſſion, or ill adviſed 
in ſetting it forth. Pearce v. Grove, T. 1747. 3 Atkyns 522. 


(K. z.) Anſwer by Commiſſion. 


If time is given, or a commiſſion 20 anfiver, without any more, defendant can- 
not demur, or plead and anſwer. Philips v. Winter, in Sc.) P. 1721. Bunb. 74. 
A commiſſion may go to take the anſwer of a heathen idolator, in the Eft In- 
dies, and ſhall be to take the oath in the moſt ſolemn manner, according to the 
commiſſioner's diſcretion, and they ſhall certify the manner. Ramkiſſenſeat, v. 


Baker, M. 1739. 1 Athyns 19. | 
.) Exceptions. 


.. I.) When delivered, &c. 


HEN the court is divided, the exceptions are over-ruled, Dutcheſs f 
Hamilton v. Fleetwood, in Sc. J. 1719. Bunb. 47. 

When plea or demurrer is over-ruled, if defendant has alſo anſwered, he need 
not put in further anſwer till after exceptions, but if he only demurred, he muſt 
anſwer without exceptions put in. Cotes v. Turner, H. 1722. Bunb. 123. 
If on exceptions 1 plaintiff has leave to amend, and defendant puts in 
further anſwer before amendment, plaintiff may turn the whole amendment iuto 


When 


—* 


rann . 


When exceptions are allowed, plaintiff may of courſe amend without coſts, 
amending defendant's copy. Chambers v. Robinſon, T. 10 CG. Bunb. 169. 
If exceptions are allowed to two anſwers in Scac. and plaintiff amends, and de- 
fendant puts in an inſufficient anſwer to amended bill, he ſhall pay 90. coſts, as 
on a third inſufficient anſwer. Harman v. Immins, M. 1725. Bunb. 203. 


If defendant anſwers the exceptions fully, the court will not give leave to add 


or amend an exception, but plaintiff may amend his bill by varying a word or two, 
and have an anſwer to it. Wickins v. Pratt, H. 1727. Bunb. 240. 

Exceptions cannot be taken to an infant's anſwer, for he may amend it when 
he comes of age. Gibſon v. Cole, in Canc. H. 1733. Strudwick v. Pargiter, T. 
1734. in Sc. Bunb. 338. : 

A feme covert ſhall not be obliged to anſwer to what might ſubject her to a for- 
feiture, tho' ſhe has not demurred as ſhe ought to have done. Mrotięſſey v. Ben- 
diſh, H. 1733. 3 P. M. 235. ; g a 

If a plea is ordered to ſtand for an anſwer, without any mention of liberty to 
except, plaintiff cannot except. &Sellon v. Lewen, H. 1733. 3 P. V. 239. 

If there is a demurrer to part, and anſwer to part, plaintiff cannot amend till 
the demurrer is argued; nor will the court diſcharge the demurrer on motion, 
tho' frivolous. London-Aſſurance v. Eaſt-India Company, T. 1734. 3 P. V. 4326. 

But if defendant anſwers as to diſcovery, and pleads as to relief only, plaintiff 
may except to any matter of diſcovery before plea argued, for it plainly is not 
covered by the plea. 3 P. V. 326. 

If anſwer comes in in Michaelmas term, and plaintiff does not take exceptions 
within eight days of Hilary term, yet on applying to the court, he is intitled of 
courſe to except, provided he does it in two terms, including the term in which he 
moves; but if he neglects it then, the court will not give leave but on particular 
circumſtances. General order, M. 1743. 3 Atkyns 19. | 
The court will not give leave to add new interrogatories for examination of de- 
fendant, on the examination's being reported inſufficient, and that both ſets may 
be anſwered at the ſame time, without notice of motion be given to- the other 
party. Anon. P. 1747. 3 Athyns 511. 

If on anſwer's being reported inſufficient, defendant does not except, but puts 
in ſecond anſwer, and that is alſo reported inſufficient, defendant may except to 
this report, as it has not undergone the judgment of the court, If it was a ſingle 
exception, Q. Finch v. Finch, M. 1752. 2 Vezey 491. . 
The court will not (generally) give leave to deliver exceptions after two terms, 
nor to refer it for impertinence. Anon. T. 1755. 2 Vezey 631. 


(MU) Cauſe heard upon Bill and Anſwer. 


* 
F the anſwer not being ſufficient, an iſſue at law is directed, and plaintiff 
nonſuited, the bill ſhall be diſmiſſed with taxed coſts, Newſham v. Gray, P. 
1742. 2 Athyns 286. 5 
So on a bill to redeem, referred to a maſter to take an account, and to appoint 
a day, if the mortgagor does not redeem on the day. Bid. | 
So on a bill to be relieved againſt the penalty of a bond, if the principal &c. is 
not paid on the day. Bid. | e 
It plaintiff replies, and then moves to withdraw replication and amend bill, 
2 2 — 8 on bill and anſwer, he ſhall on diſmiſſion pay taxed coſts. Semb. 
. 1d. ö 90 | 
| By a general order, 27th April 1948, coſts on cauſes heard on bill and anſwer 
are to be at the diſcretion of the court. 


(N) -. Replication. 


N a general demand for tithes, and a general replication, if plaintiff on the 

A # commiſhon gives notice that he will examine only as to ſuch matters, it is 

as \ ell as if the demand had been abridged in the replication, Anon. in Sc. H. 
17 17% Bun. 22. (Sed ) — Viale, „ Main 5 Af | 1 
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If a plaintiff of full age does not reply to defendant's anſwer, it is an ad- 
miſſion of the facts in the anſwer, but if he is an infant it does not affect him, 


for he can admit nothing, Legard v. Sheffield, T. 1742. 2 Atkyns 377. 
The court will not give leave to withdraw replication, unleſs it be added, that 


_ plaintiff may thereby be enabled to amend his bill, or ſome other reaſon to in- 


duce the court: or &, if he conſents to pay full coſts if his bill is diſmiſſed at the 
hearing. Pott v. Reynolds, T. 1747. 3 Atkyns 565, e 

If defendant diſclaims generally, plaintiff ought not to reply, if he does, and 
ſerves ſubpæna to rejoin, he ſhall pay coſts, Milliams v. Longfellow. NM. 1747, 
3 Atkyns 582. | | 


| (O) Vejoinder, &c. 


F plaintiff produces order for ſubpæna to rejoin, and affidavit that ſome of the 
parties are out of the kingdom, the court will not diſmiſs bill for want of pro- 
ſecution. General Order, T. 1743. 2 Atkyns 604. : | 
If for want of producing ſuch order and affidavit the bill has been diſmiſſed, yet 
on producing them afterwards, and paying coſts out of purſe, the court will retain 
it; but the order muſt be dated before the notice to diſmiſs, 46:9. 


(P) Examination of TUitneſſes. 
(P. 2.) By Commiſſion. 


H E court of Exchequer may ifſue a commiſſion to examine witneſſes abroad, 
| to make uſe of the depoſitions at the trial of the cauſe, Jenkins v. Lar- 
wood, P. 1717, in Sc. B. : 

The court will not grant a commiſſion to examine, to be made uſe of in trial 
at law, before iſſue is joined here, Lowther v. Wherwoed, M. 1722, Bunb, 120, 

If a commiſſioner is plaintiff's ſolicitor, the depoſitions ſhall be ſuppreſſed, aud 
the ſollicitor pay all coils. Fricker v. Moore, M. 1730. Bunb. 289. 

If a commiſſion in Eng/and is taken out in the vacation, returnable 20 Heut de- 
lay, it does not expire the firſt day of next term, but may be continued in exe— 
cution to the laſt day of it. Barnſley v. Powell, M. 1747. 3 Atkyns 593. 

If there are four commiſſioners of a fide, plaintiff may give notice of execution 
to any two of defendant's commiſſioners, Anon. P. 1748. 3 Athyns 633. 


(P. 4.) New Commiſſion. 


The court will ſometimes grant a new commiſſion after publication is paſſed, 
and the cauſe ſet down, if the former commiſſion was cloſed long before its ex- 
piration, and without the knowledge of one of the parties. Barnſley v. Powell, 


M. 1747. 3 Athyns 593. 
(P. 6.) The Manner of Examination. 


The ſpiritual court may be obliged to deliver out a will of land, on ſecurity. 
Morſe v. Roach, H. 7 G. 2. Str. g61. | 

If all the deviſees conſent, but otherwiſe not, the court will order the will to 
be delivered (on ſecurity) to be carried abroad, to be proved under a commiſſion by 
a witneſs always reſiding there, Frederick v. Aynſcombe, M. 1738. 1 Atkyns 027. 

Lord Macclesfield ordered a will to be delivered. by the Prerogative Office to the 
Roger 9 in Symond's Inn, there to lie till the court of Chancery had done 
with it. Bid. . 9 | 


. 7.) What Witneſſes {hall be examined. 


9 HE owner of lands in a pariſh, in the hands of a tenant, may be a wit 
1 neſs in a ſuit for tithes in that -pariſh. Ayde v. Flower, T. 1716, in K. 
_ Witneſs examined on the firſt commiſſion, cannot be examined on the ſecond 
without leave. Per Price B. Dudds v. Billings, in Sc. T. 1718. Bund. 1 1 

| 3 Inhabitant 


e N A N N RE R F. 


| | is inſi ma facie, a bad wits 
bitant of a pariſh where a modus is infiſted on, is prima facie, a | { 
— 2 no tithable land, he muſt ſhew it. Watſon v. Lindſel, in 


FS.. P. 1719. Bunb 40. 


There may be an order to examine to the credit of a witneſs, even before pub- 


- ation, Benning v. Sprott, in Sc. 7. 1719. Bunb. 46. | 
3 4 eee his own attorney or clerk in court, the other fide may 


croſs-examine him relative to the ſame matter, but not as to other points. Vatil- 


ant, v. Dodemead, H. 1742. 2 Atkyns 524. 


A clerk in court or folicitor may be examined, touching tranſactions antece- 
dent to the commencement of the ſuit, and the knowledge whereof could not 
come to him as ſuch. 16:9. bh 

No perſon 1s privileged from being examined, except of the profeſſion, as 
counſel, attorney, or ſolicitor ; not an agent, for he may be only a ſteward or 


ſervant. id. . 
A clerk in court may be examined to prove a deed, for a conveyancer may be 


examined. Did. i | 

A demurrer by a witneſs, for that he knows nothing but what came to his 
knowledge as clerk in court, or agen? for defendant in relation to the matters in 

ueſtion in the cauſe, is not good; for it ought to conclude, that he knew nothing 

but by the information of his client, Bid. | 

Articles may be exhibited to examine to the credit of a witneſs, but they ſhould 
be ſupported by athdavit. Ar per Hardwicke C. tho at law you can examine only 
to the general credit, yet in equity it 1s otherwiſe, and you may examine to a 
particular charge. S 2, Gul v. Watſon, T 1747. 3 Athyns 522. = 

An adminiſtrator durante minore tate, after adminiſtration determined is in ge- 
neral a competent witneſs, but if by his anſwer he has ſubmitted to pay, and fo 
made himſelf liable, he is not competent. Hotherby v. Pate, H. 1747. 3 At- 
kyns 603. 
4 Tho an attorney or counſel may demur to being examined, yet he may conſent, 
and the court will hear his depoſition. Maddox v. Maddox, M. 1747. 1 Vezey 61. 


(F. 8.1 epoſitions. 


If witneſſes are examined on a commiſſion abroad, after the death of plaintiff, 
neither commiſſioners nor witneſſes knowing it, the depoſitions ſhall not be ſup- 
preſſed. Thompſon's caſe, T. 1733. P. M. 195. 

Depoſitions and interrogatories may be referred for ſcandal and impertinence, 
and if found ſo, the court will order it to be expunged. Cocks v. Worthington, 
M. 1741. 2 Atkyns 235 & 230. / 

But whether for impertinence alone, dub. Pyncent v. Pyncent, T. 1747. 3 Al- 


feyns 5 57. 


() Publication, 


IF a bill ſets forth, that there was heretofore a bill preferred by another 


againſt the preſent defendant's father, who anſwered, and depoſitions 
taken, and refers thereto. This ſuit abated by death before hearing; theſe de- 
poſitions ſhall not now be publiſhed to be uſed in the preſent cauſe, tho' on the 
defendant's motion, notwithſtanding plaintiff's ſetting forth in his bill. Jobns 
v. Stafford, in Sc. M. 1719. Bunb. go. 
The exhibits proved in a cauſe cannot be inſpected before hearing. Davers v. 
Davers, P. 13 G. Str. 764. | 
After publication paſſed, and depoſitions delivered to be copied, publication can 
never be enlarged (in the Exchequer.) Orlebar v. Snead, M. 1733. Bunb. 430. 
If on the hearing defendant is ordered to be examined on interrogatories touch- 
ing a deed ſuppoſed to be in his cuſtody, which on examination he denies, there 
ſhall no commiaion be granted to examine witneſſes (publication being paſſed) 
= - maſter certifies that he thinks it reaſonable. Sans v. Turner, 15 1735. 
3 P. V. 413. | | | 1 
If a croſs- bill is filed before anſwer put in to the original bill, the court will 
ſtay proceedings till the anſwer is ue in to the croſs-bill ; if it is filed after an- 
| BE ſwer, 
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CHANCERY. 


ſwer, the court will only ſtay publication. Ramkiſſenſeat v. Barker, M. 1739. 
1 Athyns 19. N N 


The court in ſuch caſe will enlarge publication in the original cauſe to a fort. 
night after the anſwer to the croſs-bill is come in, Creſwick, v. Creſwick, M. 
1738. 1 Atkyns 291. : a ind gd 50 

After publication, the court will not allow articles to be exhibited, againſt the 
competency of a witneſs. Callaghan v. Rechfort, P. 1748. 3 Atkyns 64.3. 

But if the objection to competency comes to the knowledge of the party after 
examination, the court will allow an examination to it after publication, on mo. 
tion. Did. e 

| After publication, the court will grant commiſſion to examine in ſupport of ar. 
ticles againſt the credit of a witneſs ; but if it is abroad or in Ireland, there muſt 
be an affidavit that no perſon in England can ſwear as to the witneſſes credit. id 

If original bill has been proceeded in, publication on the crofs-bill thall not be 

enlarged but on ſpecial motion. Aylet v. Eaſy, T. 1751. 2 Vezey 336. 


(R) Examination in perpetuam rei memoriam. 


LAINTIF F ſhall not have leave to examine witneſſes de bene eſſe, becauſe 
they are going to the Eęſ-Indies, if they are his ſervants, and he might keep 
them at home. Eaſt-India company v Naiſb, M. 1732. Bunb. 320. 

A witneſs, tho' neither old nor infirm, may be examined before anſwer, on 
affidavit that he alone is privy to the forgery of a deed. Shirley v. Earl Ferrers, 
M. 1733. 3 P. M. 77. 1 

A man may bring a bill to perpetuate teſtimony, where he cannot bring a bill 
for relief without waving the penalty. E. Suffolk v. Green, T. 1739. 1 Ath. 450. 

Plaintiff is intitled to perpetuate teſtimony on an uſurious contract, tho' he does 
not offer to pay what is really due, Bid. 

Tenant in tail out of poſſeſſion cannot bring bill to perpetuate teſtimony, till he 
has recovered poſſeſſion by ejectment; and demurrer for this cauſe would be al- 
lowed. Branadlyn v. Ord, M. 1738. 1 Athyns 571. 


(S) Caule ſet down for hearing. 


FTER publication, and the cauſe ſet down, the bill may be amended by 
adding parties; but no new charge, nor a material fact put in iſſue, but a 
ſupplemental bill muſt be brought. Goodwin v. Goodwin, T. 1746. 3 Ath. 370. 
After publication, and the cauſe in paper, the court will not give leave to ex- 
hibit interrogatories, and a commiſſion to examine to the credit of a witneſs. 
Gill v. Watſon, T. 1747. 3 Athyns 522. : 
After publication, and the cauſe ſet down, the court will ſometimes give 
leave to exhibit interrogatories to the credit of a witneſs, to prove exhibits, and 
croſs-examine witneſſes already examined. Barnſley v. Powell, M. 1747. 3 A. 


kyns 593. 


(T) Hearing of the Cauſe. 
(T. 1.) When the Defendant does not appear. 


F defendant .by his anſwer denies the whole equity of the bill, and the anſwer 

is reported inſufficient, and defendant duly ſerved makes no further anſwer, 
the bill ſhall be taken pro confeſſo. Semb. Davis v. Davis, H. 1739. 2 Atkyns 21. 

The court will not declare a will well proved againſt an heir at law defendant, 
tho he makes default, unleſs the proofs are read. Webb v. Litcot, H. 1 243. 3 
Atkyns 25. | 5 | LY - 
If one defendant does not appear, and the whole line of proceſs goes againſt 
him, it is equal to proceeding to outlawry at law, and there may be a decree 
againſt the other defendants who appear. Vaneſſen v. Sourb-ſea Company, H. 1749+. 
1 Vezey 395. 3 


1 


| 5 
6ZI ROY, 
ore .Mh * 2.) When the Plaintiff does not appear. 


5 _ 
* 

* 
"= * 
"x 


-110A$ long as depoſitions are in being, defendant cannot move to diſmiſs for plain- 
tiff's delay, but muſt ſet down the cauſe to be, heard ad reguiſit. defendentis. Bar if 
he ſuppreſs depoſitions on plaintiff's delay, he may move to diſmiſs for want of 
ptoſecution: Anon. in Sc. J. 1718. Bunb. 23. | > 
If a commiſſion has been taken out to examine witneſſes, but nothing done 
upon it, but publication is paſt, the defendant cannot move to have the bill diſ- 
miſſed, but the cauſe muſt be ſet down, and if the bill is diſmiſſed at hearing, he 


has his full coſts. Skip v. Warner, T. 1747. 3 Atkyns 558. 


(T. 3.) When there are not Parties. 


A cauſe for an account and diſtribution of perſonal eſtate may be heard, when 
a defendant who is abroad, has not been ſerved, nor anſwered, Rogers v. Linton, 
T. 1725. Bunb. 200. 

A bill is never diſmiſſed for want of parties, but ſtands over on paying coſts of 
the day; and decrees diſmiſſing bills for want of parties have been reverſed for that 
reaſon. Anon, M. 1737. 2 Atkyns 1c. 

If a bill is brought to redeem againſt the repreſentatives of meſne purchaſer 
without notice, and againſt puiſne purchaſer with notice, and plaintiff does not re- 
ply to the anſwer of the meſne purchaſer's repreſentatives, there are not proper 

parties before the court. Lowther v. Cariton, H. 1740. 2 Athyns 139. 
. If a bill is brought againſt one partner for a joint demand, the other being not 
agamenable becauſe out of the kingdom, the partner before the court ſhall be de- 
creed to pay the whole debt. Darwent v. Walton, H. 1742. 2 Atkyns 510. 
If a cauſe ſtands over for want of ſome proper defendants, you cannot proceed 
againſt any other defendant, without diſmitſing the bill as to thoſe who are im- 
properly before the court. Wicks v. Marſhal, M. 1746. 3 Atkyns 400, 


(T. 4.) What Evidence ſhall be admitted upon the Hearing. 


If the cauſe is brought to hearing, and ſtands over with liberty to add a party, 
if he is a material defendant, and concerned in intereſt, the depoſitions taken be- 
fore cannot be read againſt him. Niblett v. Daniel, M. 17, 31. Bund, 310. 


If the point in iſſue in the croſs cauſe, was not in iſſue in the original cauſe, (T. 4.) 


the depoſitions in the original cauſe cannot be read in the croſs cauſe. Cbriſtian Pepoficions 
8 / in the ſame, 


v. Wrenn, M. 1732. Bunb. 321. ö pj: or « crof 
An executor in truſt is not a good witneſs for his ce//uy que truſt, tho' a bare caule. > 
truſtee is. Croft v. Pyke, P. 1733. 3 P. M. 180. | 
The depoſition of a defendant againſt whom plaintiff can give no evidence, may 
be read for another defendant. P:ddock v. Brown.. T. 1734. 3 P. V. 288. 
A bond or mortgage is prima facie good evidence, but if there are manifeſt ſigns 
of fraud in the obligee, he ſhall be put to prove actual payment. Bid. 
Depoſitions to prove that plaintiff (who ſues for dower) had acknowledged a 
bond to be given in lieu of dower, tho” it does not appear on the face of it, cannot 
be read. Finney v. Finney, M. 17 G. 2. Will. 34. 135 
The depoſition of a heathen idolator, ſworn according to their ceremonies in th 
moſt uſual and ſolemn manner, may be read. R. on great conſideration, per Hard- 
wicke, C. Lee C. J. Milles C. J. and Farker C. B. Omychund v. Barker, M. 
1744. 1 Alhyns 21. | 089?" 
The depoſition of one defendant charged with a fraud, cannot be read for an- 
other defendant, as it may tend to excuſe him with regard to his own coſts. Eade 
v. Lingocd, P. 1747. 1 Athyns 203. * 
Witneſſes are never allowed to be examined at large, viva voce at the hearing. 
Graves v. Buageil, P. 1737. 1 Athyns 444. VE.” | 
Viva vece examinations are allowed ſparingly, and only after publication where 
doubts have appeared in their depoſitions, to clear ſuch doubts and inform the 
courn\ ... 3 5 ee | = 
At moſt, only to prove exhibits, not to let in other examinations; and this at 
che inſtance of the party to uſe the exhibits, but never of the contrary party. Bid. 
| | | | "> ma 


Did. 


— 


„ 
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tian ie e LIES 0G 259g e ty bhengeol ad neo Ren off: © 
he eidence of a huſband ſhall be admitted, 5 bis wife is a defendant, if the, 


intereſt of a third perſon is concerned. Cotton v. Lutterel,, T, 17.3 57 1 A.. 451, 
The rules of evidence in general are the ſame in equity as. at law. D. Maming 


v Tercbnere, N. 1737. 1 Athen, 458. Man v. Ward, M1741. 2 Athyns 22%, 


A leaſe and poſſeſſion, and payment of rent under it, is a preſumption of right 
in the leſſor; but if two leaſes are ſet up, one. cannat be read till poſſeſſion under 
it is proved. Lid. . 
Receipts for rent are not evidence of title in leſſor, unleſs the payment is 
proved. Mid. | x 1 


Old rentals, where bailiffs admit money received, are evidence of payment. 


The evidence of one having an intereſt cannot be read, tho' he is ſatisfied, un- 
leſs a releaſe is produced. Anon. M. 1737. 2 A!kyns 15. 

Tho' depoſitions taken de bene eſſe are irregular, they cannot be objected to at 
the hearing; you ſhould move to diſcharge the order for publication. Dean of E 
v. Warren, 1. 1741. 2 Atkyns 189. | | 

If a perſon joins fraudulently in granting an eſtate without the uſual covenants, 
but only that he has done no act to incumber, his depoſition may be read to im- 
peach his title to the eſtate, and to ſhew it was done to carry on the fraud. An 
vs Ward, M. 1741. 2 Atkyns 228. 

It is a motion of courſe, that a defendant for form's ſake may be examined, 
ſaving juſt exceptions, Vid. | 

A mere nominal truſtee may be examined in equity, tho' not at law. Bid. 

The evidence of a witneſs is not invalidated by reaſon of his tender years, if it 
is of a circumſtance likely to make a great impreſſion on his mind. Smith v, 
French, H. 1741. 2 Atkyns 243. | 

On an appeal from the Rolls, the appellant on petition may be let in to read 
new evidence not read there, provided he will give up his depoſit. Heapes v. 
Cardonnel, T. 1742. 2 Atkyns 408. 

If a plaintiff executor examines his ſon, and dies, leaving his ſon executor, who 
alſo takes out adminiſtration de bonis non of the original teſtator, and he revives, 
yet his depoſition in the original cauſe may be read. Haus v. Hand, T. 1743. 2 
Atkyns 015. 

If a creditor brings bill againſt an executor, for an account of ats, the evi- 
dence of a co-executor, tending to increaſe teſtator's eſtate, cannot be read, for he 
has an intereſt. Mabank v. Metcalf, J. 1744. 3 Athyns p. 

The depoſition of a defendant not intereſted may be read for another deſendant, 
and alſo for vlaintiff, tho' at law defendant cannot be examined for plaintiff; .but 
if defendant may be liable for coſts it cannot be read. Barret v. Gore, M. 1746. 
3 Alkyns 401. 5 
Depoſitions in a croſs cauſe, brought after a decree pronounced in the original 
cauſe, cannot be read touching the matters in iſſue in the original cauſe, but may 
as to matters not in iſſue in the original cauſe. Wilford v. Beaſeley, P. 174%. 
3 Athyns 501, . 

The depoſition of the wife of the prochein amy of plaintiff feme covert, cannot 
* read for plaintiff, Head v. Head, P. 1747. 3 Athyns 511. T. 1747. 3 At 
Jns 547+ | | 

If there is an agreement in writing between A. and B. the ſteward of C. for ſale 
of A.'s eſtate to C. but the covenant, by B. and he bound in penalty for the per- 
formance, and A. brings bill againſt B, and C. charging there was a defeazance 
prepared, but the execution prevented by B.—B's depoſition cannot be read for 
C. eſpecially if B. has examined witneſſes. Dixon v. Parker, H. 175% 
2 Vezey 219. . Wes | | 

| Depoſitions e bene eſſe ſhall be publiſhed, where it is morally impoſſible to ex- 
amine the witneſſes in chief; as if a commiſſion has iſſued to examine in Swed:!, 
the King whereof has refuſed to let it be executed, the commiſſion is come back, 
and the King of Sweden has ordered a publick examination before his own judges. 
. Wordfworth, T. 1751. 2 Vezey 325, 336. F 

Depoſitions de bene efſe, taken many years before, may be publiſhed with depo- 
fitions in a ſupplemental cauſe, on affidavit that ſome of the witneſſes are dead, 

1 3 | | e 9 5 | | 


* 


and 


F 4 s nothing can be learned of the others on enquiry: but without prejudice 
WW (exceptions hor: 7. 1754. 2 ea 496. 


The court will not enter upon a determination of the conſtituting a court of 


5 a foreign nation, but will hear evidence as to the extent of it's juriſdiction, and 
S the nature and effect of the proceedings and ſentence in it. Gage v. Lady Stafford, 


E 7.1554. 2 Vezey 556. 
'A ede 7 read againſt each other whatever is proved for plaintiff. 


: Walker v. Preſivick, T. 1755. 2 Vezey 622. 


The evidence of a co-defendant particeps frauais and intereſted, ſhall not be 


* read, tho' if only attorney and truſtee it may. Bridgman v. Green, T. 1 755 
ere 027. 


Depoſitions in a former cauſe for a modus, where the impropriator had not an- 


| 1 Bunb. 91. 


6 | was plaintiff, and the then tenants were defendants, admitted as evidence. Biſbop 
Lincoln v. Ellis, J. 1722. Bunb. 110. y __ 


A decree in a former cauſe wherein the then leſſee, and not the impropriator 


A decree (in a tithe cauſe) cannot be read unleſs proved to be touching the 


name lands or title. Benſon v. Olive, T, 1730. Bunb. 284. 


A verdi& between the ſame parties, obtained ſince iſſue joined in equity, can- 
not be read, unleſs proved to be touehing the ſame lands. Benſon v. Olive, T. 


1730. Bunb. 284. F - 2 
In the Exchequer, the court will ſometimes refuſe to give leave on motion to 


read the decree and depoſitions in a former cauſe, ſaving juſt exceptions, tho' a 


motion of courſe in Chancery; for here, having only one judge, he may diſallow 


| ; | them if he ſees juſt exception; but, here having four judges, if they ſhould be 


equally divided in opinion, they muſt then be read whatever reaſon might be to 


WE the contrary, for no juſt exception could appear. Biſbop Hereford v. Cooper, M. 


1730. Bunb. 293. 


In a cauſe againſt a bankrupt and another, the plaintiff cannot read the exami- 


nation of that other before the commiſſioners under the bankruptcy, unleſs it is 
roved in the cauſe that ſuch examinations were taken before the commiſſioners, 


5 Eade v. Lingood, P. 747. 1 Athyns 203. 


If, on a bill brought by deviſees to eſtabliſh a will, the heir at law prevails to 
ſet it aſide, he ſhall have the benefit of the depoſitions in that cauſe, in another 


i brought by him againſt a purchaſer before the anſwers came in in the former. 


; | Grath v. Ward, P. 1741. 2 Ahn, 174. © 


The examination of defendant's attorney before commiſſioners of bankrupt, to 


prove a fraud, cannot be read, unleſs he has been examined in chief in the cauſe. 


Hamond v. Myers, H. 1746. 3 Atkyns 415, | 
But the examination of defendant before the commiſſioners may be read, if he 
has ſet up a different right by his anſwer, to ſhew the inconſiſtency, Bid. 

A decree, or examinations of witneſſes in a former cauſe between the ſame par- 
ties, may be read as evidence, tho not concluſive, altho' thereby there is not an 
opportunity of examining between co-defendants. Aſtew v. Poulterers Company, 
M. 1750. 2 Vezey 89. | | | 


The anſwer of two defendants, arbitrators, may. be read againſt a third, party to 
the award. Mullins v. Symmonds, P. 1725. Bunb. 196. 


It defendant's anſwer is equally ſtrong with the depoſition of one witneſs, there 


can be no decree againſt him, but if concurring circumſtances ſupport the depo- 


ſition, there may. Walton v. Hobbs, M. 1739. 2 Atkyns 19. Janſon v. Rany, H. 


1740. 2 Athyns 140. Only v. Walker, T. 1746. 3 Athyns 407. 
The anſwer of a e Bu diſclaiming all right to an * and not brought 


to hearing, ſhall be read againſt another defendant. Hill v. Adams, P. 1740. 


2 Atiyns 29. 


If the plaintiff is charged by an anſwer, he muſt diſcharge himſelf by proof, 


2 Alhyns 383, 


and cannot do it by reading the whole anſwer, Parteriche v. Poulet, T. 1742. 


RE. = Defendant 


/ 
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(T. 5.) 


fſwered, nor the vicar replied, cannot be read. Baker v. Sweet, in Sc. M. 172 1. In 3 
. Caule, 


(T. 6.) 
The defen- 


dant's anſwer. 


. 4, 


(T. 7.) 
Decds. 


C HAN CE R F. 


Deſendant is not bound by an admiſſion of a conſaquenge in law, or a conſe. 
quence in equity, for the court is judge of it. Pearci u. Grcue, T. 1747. 3 A. 
ns " | S (120145 187918100) 10 F «4 1: 
9 If Rial of defendant by his anſwer is not clear, poſitive, and full to the 
fact, the court will decree on the teſtimony of one witneſs. Le neue v. Le neve, 
M. 1748. 3 Atkyns 646. 1 Vezey 64. 39153100. 203 do bus 
- Defendant's anſwer in another cauſe may be read, to ſhew that a deed. in queſ. 
tion once exiſted. Whitfield v. Fauſſet, H. 1749. 1 Vezey 37. 


The probate of a will may not be read in caſe of a real eſtate, tho defendaant i ö | 


has admitted he believes there is ſuch a will; otherwiſe if his admiſſion had been 


full. Mullins v. Pratt, in Sc. T. 1716. Bunb. 6. 


The book of impropriator's predeceſſor admitted as evidence of a mortuary, 
Anon. in Sc. T. 1719. Bund. 46. | 


A bailiff's accounts have been admitted as evidence of quit-rents. Sed 2. as to : 


a lord of a manor's books. id. 


Entries in the accounts of the lord's ſteward, admitted to prove a modus to the : + 423 
vicar, in diſcharge againſt the impropriator the plaintiff, Mocdnotb v. Lird 


Cobbam, M. 1724. Bunb. 180. 


Miniſters accounts tho' ſubſequent to 31 H. 8. may be read in a tithe cauſe, 


Benſon v. Olive, T. 1730. Bunb. 284. 


A deed 40 years old, without proof, or ſhewing where or how they came by 


it. Bid. 
But not a deed of 35 years old, in general, tho' ſometimes. Bid. 


A corporation, as truſtees for a charity, ſhall not be obliged to produce their 
books relating to the truſt, tho' they ſubmitted by their anſwer to produce as the 
court ſhould direct. Attorney-general v. City of Coventry, M. 1730. Bunb. 290, 

A will of a real eſtate ſhall not be proved as an exhibit. Niblett v. Daniel, M. 
1731. Bunb. 310. 

If defendant's witneſs proves a deed, and refers to it, yet plaintiff cannot com- 


pel him to produce it. Hodſon v. E. Warrington, H. 1729. 3 P. M. 35. 


A deed may be proved v;va voce at the hearing, but not a will. Harris v. li- 
gledew, H. 1730. 3 P. V. 91. 

A counterpart may be read, if the original deed is loſt, if no counterpatt, 2 
copy, if no copy, parol evidence how it was loſt, Villiers v. Villiers, M. 1740. 
2 Athyns 71. 4 | 

That an account may be evidence of quit-rents, it muſt appear to be a bailiff's, 
and ſigned by him. Franks v. Carry, H. 1740. 2 Atkyns 140, 

Items in a partnerſhip account relating to the particular intereſt of the book- 
keeper, will not be ſupported. Smith v. D. Chandos, P. 1741. 2 Atkyns 159. 
The cuſtoms of neighbouring manors may be admitted to ſhew the cuſtom of 
the manor in queſtion, in mine countries and fen countries, where there is a ſi- 
militude. Dean of Ely v. Warren, J. 1741. 2 Atkyns 189. 

An executor who was counſel and drew the draught of an annuity, ta ſet afide 
which a bill is brought, ſhall be obliged to leave the draught with his clerk in 
court but not on oath. Stanbope v. Roberts, M. 1741. 2 Athyns 214. 

An inquiſition of lunacy, and other inquiſitions, may be read, but are not con- 
cluſive evidence, for they may be traverſed. Sergeſon v. Sealey, M. 1742. 2 A. 
kyns 412. | | 

An ancient copy of a bargain and ſale inrolled at the chapel of the Rolls, at- 
teſted by five witneſſes, or even without atteſtation, is ol Harvey v. Philips 
iii , | 

A certificate of an original agreement between rector and vicar; from the abbot 


of a foreign abbey, cannot be read, if it does not appear that it came out of the 


charter-houſe of the abbot, or that he is the proper officer to keep the records. 
Carte v. Ball, P. 1747. 3 Atkyns 496. 1 | 

If defendant by anſwer _ in another cauſe has admitted that a deed in queſtion, 
a releaſe once exiſted, and defendant has the leaſe belon ing to this releaſe, plain, 
tiff may read the draught of the releaſe, if well proved. "Whitfield v, Fauſt, HE 
1749. Ver 387. ESD 
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= bond Sc. Bas been delivered up to plaintiff, he cannot read patel evidence 
„ Dy — 228 the bill is 8 be relieved againſt it, or whether it 
comes in by way of collateral evidence. Cole v. Gibſan, T. 1750. 1 Ves 503. 
list of Bank notes in teſtator's hand-writing, ſome marked as received, others 
z not received, cannot be read in evidence, tho many years have elapſed without 
any demand on the 3 2 1 which ate ſuppoſed to be Joſt, Glynn v. Bank 
of 4. M. 1750. 2 Vegey 38. | 

Y _— E. 22 book 2 may, on a reference to a maſter, be read, 
not as evidence of the debt, but of a claim of it in the life-time of the deceaſed. 


ZLeſebure v. Worden. M. 1750. 2 Vezey 54. i . p 
e or books of an agent or ſervant may be read if he is dead, otherwiſe not. 


Peacock v. Monk, H. 1750. 2 Vezey 199. Way ö 
So a feme covert having a ſeparate eſtate, and giving bond, her declarations may 


id. 
e proved viva voce at the hearing, cannot be read where there is a right 
to controvert, or to a croſs- examination. E. Pomfret v. Ld. Winder, T. 1752. 
2 Vezey 472. ; 
The court will order publick books (as of a manor court) to be produced, in 
whatever hands they are, but not private. Anon. T. 1754. 2 Vezey 578. 


V) Interlocutoꝛy Orders. 


N interlocutory order, or even a decree, if gained by colluſion, may be ſet 
aſide on petition. Sheldon v. Forteſcue A. P. 1731. 3 P.W. 104. 
An order that a cauſe ſhall ſtand over indefinitely, does not imply that it is put 


off only to next term. P. 1737. 2 Athyns 2. 
If there is a variation between the original will and the probate, the cauſe muſt 


ſtand over, and the parties may apply to the Spiritual Court for amendment. 


f 


Marſh v. Howe, T. 1740. 2 Atkyns 50. | 
The court never orders any thing to be pulled down on motion, rarely on de- 
cree. Ryder v Bentham, T. 1750. 1 Vezey 543. FA 
An order on a petition made on hearing counſel on both ſides, is not diſcharged 
on motion; on a petition ex parte, it is. Biſbop v. Willis, M. 1750. 2 Vezey 113. 


The court can make an order in the nature of a decree, on motion ot petition, 


with conſent of all parties, but not for ſale, or mortgage of a term, to be a charge 
on the inheritance of an infant plaintiff, Beard v. E. Powis, T. 1751. 2Vesz;: z. 

Yet on plaintiffs affirming their conſent to a petition, (tho” the cauſe is abated by 
the infant plaintiff's marriage with defendant, and not revived) the court will de- 
clare ir wilt not reſtrain truſtees from raiſing and paying. Eid. | 


(W. 1.) Reference to a Maſter. 


HE court will compel witneſſes (tho' ſtrangers) to attend by rule. Shorter 
| v. Scortin, T. 10 6. Bunb. 169. 

If defendant pleads a decree of diſmiſſion of a former cauſe for the ſame matters, 
in bar to plaintiff's demand on his new bill, if plaintiff does not apply to refer to 
a maſter to ſtate whether there is ſuch decree, but ſets down the cauſe for hearing, 


it is a waver of his right of application for ſuch reference, and the court will de- 


termine it. Morgan v. Morgan, H. 1738. 1 Athyns 53. 


A party may have the affidavit of his own ſolicitor referred for impertinence, 


Phillips v. Phillips, M. 1746. 3 Atkyns 391. 

The court will not make an order for a maſter to admit depoſitions in a former 
cauſe between the fame parties to be read, for he may judge if they are proper, 
and if he is miſtaken, you may except. Anon. T. 1747. 3 Ahn 524. 

A party once examined may be examined again on new interrogatories to the 
lame matter without an order, the maſter being judge; but a witneſs may not, 
without order. Cowfade v. Corniſh, P. 1751, 2 Vezey 270, © ee, Bhi 


ag. E parte Bax, T. 1751. 2 Vezey 388. "i , 


A maſter may proceed ex parte without order, if the other party does not at- 


127 
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AAN R V. 
FE. — LLC 
Reſervation of further directions does not reſerve intereſt which ought to be 
expreſsly directed by the decree to be reſerved; but after direction of trial at law, 


reſervation of general directions includes coſts, intereſt, Ac. Champ v. Moody, 7. 
1752. 2 Vezey 470. ot} » wan 218137 2 2 


r b sb +59) Pit 
Maſters in ſpecial reports ſhall not ſet forth the evidence and their opinion on 
it, but only ſtate the bare matter of fact. Dy. Marlbro v. Wheat, H. 1736, 
Under a decree to account, the maſter may ſtate ſpecial matter, tho" there is no 


direction ſo to do. Anon. T. 1743. 2 Athyns 621. 
If a report is confirmed nf, and by the regiſter's minutes at a ſubſequent ' ſeal 


in the ſame cauſe, it is taken down order abſolute; but never entred ; the court 


will not order it to be entred nunc pro tunc, unleſs on recent application, on 2 
motion of courſe ; after length of time there muſt be notice, Anon. T. 174. 


3 Achyns 521. | 
(W. 3.) Exceptions to the Report. 


No matter not objected to before the maſter, ſhall be gone into. Huſe v. 

Lawes, in Sc. M. 1721. Bunb. 93. Ex parte Bax, T. 1751. 2 Vezey 388. 

If a bill is referred for impertinence, and the maſter reports it pertinent, ths 
defendant may except generally, and go upon it without pointing out the parti- 
cular impertinence by the exception. Mackworth v. Briggs, P. 1741. 2 A.- 

ns 182. | | 
Wt party may obtain leave to file an exception, tho' the maſter was attended by 
his ſolicitor, who made no objection, and tho' conveyances have been drawn and 

executed in conſequence of the maſter's approbation in his report. Baſkerville v, 
Baſkerville, H. 1741. 2 Athyns 279. 

If the error in the maſter's report is owing to the exceptant's not laying a material 
evidence before him, the court will not order him to review his report, but on 
the exceptant's giving up his depoſit. Hodges v. Cardonel, T. 1742. 2 Ath. 408. 

After exceptions argued, and the report confirmed, the court will not order the 
maſter to review his report; but errors in computation merely, may be ſet right 


at any time. Hawkins v. Day, M. 1748. 1 Vezey 189, 
Tf the maſter varies his report on objections, the party may take exceptions 


without other objections. Ex parte Bax, T. 1751. 2 Vezey 388. 
If a report is confirmed without exception or objection, the court will not open 


it on a point of form, if material juſtice is done; tho' a lunatick is intereſted, E. 
Bath v. E. Bradford, T. 1754. 2 Vezey 587. 


(X) Trial by Common Law, 


RANTED. on a bill againſt a judgment by default, on a Soutb- Sea contract, 
to try if defendant was poſſeſſed of ſtock. Anſtrutber v. Chriftie, T. 1724. 


Bunb. 178. | 
On a bill for tithe of fiſh by cuſtom, tho' there was a former decree eftabliſh- 


ing the cuſtom, ſigned by 130 pariſhioners, and no evidence by defendants againſt 


it. Gweaves v. Kelynax, T. 1727. Bunb. 239. 
The court may direct an ifſue to try a modus, tho' the evidence varies a little 


from the bill. Laitles v. Chriftian, M. 1734. Bunb. 340. es: 
If there have been two trials, the laſt at bar, the court will ſuffer that to pre- 
vail, and not grant a new trial. Attorney-general v. Montgomery, T. 1 742. 2 At- 
* muſt be an original motion for a new trial, for the court will not an- 
ſwer a petition for it when the cauſe comes on, upon the equity reſerved. Bid. 
If on a bill for tithes a modus is ſet 'up, and it is admitted by the parſon, that 
there have been ſuch cuſtomary payments time immemorial, but he inſiſts the 
modus is void, as unreaſonable, uncertain, &c. the court will not over- rule the 
modus without directing an iſſue. Hardcaſtle v. Smitbſun, T. 1745. J Athnt 245 
The court may ſend a caſe to be argued before two judges at their chambers, 
Rigdem v. Vallier, H. 1741. 3 Athyns 731. 8 
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EF CHANGE N . 
2d ot zdgue daidw Nowiu e 
nan iſſus directed to try the validity of a will, the court may give ſpecial 
drections to/know,) if the jury finds againſt it, whether it is for forgery or defect 


in the execution. Barnſley v. Powel, T. 1748. 1 Vezey 119. 


After iſſue directed, and trial had, the court will not direct a new trial, becauſe 
the verdict gives defendant more than he claimed by his anſwer, nor on pretence 
of..ſarprize, if plaintiff oppoſed putting off the trial, nor becauſe one of plaintitfs 
is an infant, nor becauſe one of defendant's anceſtors was attainted (which gives 


1 right to the King but not to plaintiff ) tho' the thing in diſpute is land of great 


value. Legard v. Daly, H. 1748. 1 Vegey 192. 

New trial will not be granted, unleſs the application be recent, even tho' the 
equity reſerved has not been ſet down ſooner, for the party wanting it ſnould have 
ſet it down. Jbid. 

I be court will order a trial on motion, if it is agreed that the point muſt be 
tried, as, whether defendant has a right to build whereby plaintiff's lights are ob- 
ſtructed. Ryder v. Bentham, T. 1750. 1 Vezey 543. | 

If a man and woman deny their marriage by their anſwer, it ſhall be left to a 
jury. Revel v. Fox, P. 1751. 2 Vezey 269. | 


(V. 1.) Decree. 


HEN a cauſe comes on after the poſea returned, upon the equity reſerved, 

the decree is always abſolute. Geale v. Winter, in Sc. P. 1719. Bunb. 40. 

If a bill is brought, and decree made in Vales, and an appeal to the lords who 
affirm, and defendant to avoid execution flies into England, an original decree may 
be had here on a bill ſtating all the facts. Semb, Morgan v. M. 1737. 1 At- 


hyns 408. 


In a ſecond cauſe between the ſame parties, the court will not make an incon- 


ſiſtent decree, becauſe it would create confuſion ; but will dire& the cauſe to 
ſtand over, that plaintiff may lay the matter before the court, by bill of review or 
otherwiſe. Shepherd v. Titley, T. 1742. 2 Athyns 348. j; 

Acquieſcence under a decree of diſmiſſion in a former cauſe may be inſiſted on, 
unleſs it was without frejudice to the preſent queſtion. Bid. 

The court never ſuffer a decree to account to be ſigned and inrolled, becauſe it 
would tie up their hands if there ſhould be any defect in the directions. Staunton 
v. Olabam, T. 1742. 2 Athyns 383. | 3 

If any matter is reſerved at the hearing till after the maſter's report, the court 
will not determine it on motion, but it muſt be ſet down on the equity reſerved. 
Cooke v. Gwyn, M. 1748. 3 Atkyns 689. f | 3 

But it will grant a receiver on motion, notwithſtanding ſuch reſervation. Bid. 

A caveat may be entred againſt inrolling a decree without aſſigning reaſon, 
which ſtops it for a month. Anon. M. 1749. 1 Vezey 326. | 

The court will vacate the inrolment of a decree, tho' ſtrictly regular, if it is 


extremely quick, and it appears the other party intended to enter caveat" but 


came too late by miſtaking the place. Thus courts of law ſet aſide judgments, 
as on ſurprize, tho' ſtrictly regular. Bid. n | 

In a ſuit where the attorney-general a party, leaves it to the court to make a 
decree, ſo as not to prejudice the rights of the crown, the court will decree with 
a ſaluo jure to the crown, and alſo give leave to the parties to reſort back, if the 
execution is by act or right of the crown obſtructed. Penn v. Ld. Baltimore. P. 
1950. 1 Verey 444. 3 | 
If plaintiff is intitled to relief againſt defendants A. and B. and A. is decreed to 
ay plaintiff, the court will give A. leave to proſecute the decree againſt B, 
alker'v. Prefwith, T. 1755. 2 Vezey 622. 1 | ay 
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C. 4.) Exeeution of à Deeree, 


AL: - 

A ſequeſtration muſt be returned before it ſhall be diſcharged on motion on 
the death of the party. Anon. in Sc. M. 1718. Bunb. 31. 

Cattle ſequeſtred may not be fold till the commiſſion returned, and then : 
wenditioni expangs for the cattle, and a new ſequſtration for the remainder of the 
debt. Yarrnoth v. Seys, P. 1720. Bunb. 62. 4 

On affidavit of oppoſition. to ſequeſtrators, a writ of aſſiſtance ſhalt be granted. 
Granſlade v. Baker, T. 10 6. Bunb. 168. 3 
If defendant is in cuſtedy on an attachment, ſequeſtration ſhall not iſſue till 
return of attachment, and then if he does not obey it, may iflue againſt his land 

and goods, tho' his body is in cuſtody. Martin v. Kerridge, H. 1733. 3 P. V. 
240. 
"Duns is no abſolute ſtated fee for a ſequeſtrator, it is diſcretionary. Word v. 
Freeman, P. 1743. 2 Atkyns 542. 
Aſter a writ of execution of a decree ſerved on defendant, and an attachment, 
if the decree is to deliver poſſeſſion, there muſt be an injunction. to defendant to 
deliver poſſeſſion, and on that a writ of aſſiſtance directed to the ſheriff, com- 
manding him to be aiding. Stribley v. Hawkie, M. 1744. 3 Atkyns 275. 

If there is a decree for payment of money, but not ſigned and inroled, and a 
ſequeſtration for non-performance, and plaintiff dies, the ſequeſtration abates, and 
there muſt be a bill of revivor. Wharam v. Broughton, M. 1748. I Vezey 180, 


(Y. 5.) Rehearing. 


A rehearing is not permitted, till the decree is drawn up. Croſley v. Shadfirth, 
H. 723. Bunb. 142. Pn 

No rehearing ſhall be granted, unleſs applied for within fix months after the 
decree. - Drake v. Hophins, M. 1731. Bunb. zog. | he 

The court will grant a rehearing, tho” the parties have entred into an order by 


LW 
k LY 


conſent to abide by the decree, and not to appeal. Buck v. Fawcett, H. 1733. 


3 P. M. 242. : 
A. cauſe originally heard before the chancellor, muſt be opened on rehearing 2 


a caſe. Aion. T. 1740. 2 Athyns 50. 
The decree muſt be made compleat againſt a defendant, tho' he has made de- 


fault, before you can petition for a rehearing. Baxter v. Wilſon, H. 1740. 2 A. ©» 


If 32 continues an infant till near pronouncing the decree, and his ſoli- 
citor has been groſsly negligent, ſo that the merits have not been heard, the court 
will diſcharge; the inrolment of decree, (on paying coſts of the day) and permit 
him to apply for rehearing. Kemp v. Squire, H. 1948. 1 Vezty 205. 

' A; decree. by conſent ſhall not be ſet afide. Hurriſon v. Rumſey, T. 1752. 2 


Lins 153. ä 


7 
/ 


(Y. 6.) Decree enforced by an Original Bill. 


An original bill cannot be brought to affect or alter a decree, unleſs obtained 
by, fraud; but if the degree. is ſigned and inroled, it muſt he by bill. of review, if 
not, by application to bring ſupplemental bill in the nature of bill of review. 
Mortley v. Berkbead, T. 1754. 3 Mans Toge e n en al 16565), | 
If A. copveys a real eſtate. for a charity, then makes bis. will, and gives 3000! 
(che exact value of that land) to the ſame charity, aud 2504 to the ſame, and 
gives the eſtate. to C. wife of B. and to D. as tenants. in common and on. 4 bill 
brought for ſettlement and decree, and directions to the maſter to receive a ſcheme, 
and he reports a ſcheme for laying out the money in purchaſe of theſe lands, and 
the 250. in other lands fit for the ſchool, and report confirmed and decreed that 


Al ſhould. be carried. intq executign, H. and C. acquieſeing; & ſurvives; and dies; 


D. Kettler hig.mpicty, on himfelt in tail, and dies,, loavieg-am infant Lon; che cf 
will not inforce the execution of the former orders. Attorney grnerul v. Day, H. 


3748, 1 YVezey 218. at : 
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 : Tho' in general the court only enforces, and does not vary, yet on circum- 
5 ſtances it t conſider the directions, and whether there was any miſtake. 19. 


v F . * 


„.d, P. 1749. 1 Vexey 239. 
I (. 7.) Or avoided. 


4 11 net ally 0 N | 9 a Nennen 
= i 1 decree has been made to ſell a truſt eſtate for payment of debts; before the 
* . maſter to the beſt purchaſer, and afterwards the truſtees enter into articles with A. 
for it, and then ſcruple to convey, leſt it ſhould not be a putſuance of the deeree; 
the court will not compel them, but the ſale muſt be had before the maſter under 
the decree, and A. may purchaſe if he pleaſes. Anneſley v. Aſcurſt, T. 1734. 
3 P. V. 282. 


(2) Accident. 


1 - 
L bbs 2 174 


the rent or money, becauſe an action at law muſt be with a prefert Sc. Anon, 


F a deed granting a rent-charge, or a bond is loſt, a bill may be brought for 
I 1740. 2 Atlyns 61. 


(2 A.) Account, 
(2 A. 1.) When it ſhall be decreed. 


N a bill to redeem, where the mortgagee has been in poſſeſſion 47 years, and 
has more than the value on it, and has kept the accounts intermixed with 
= thoſe of his own eſtate, the court will decree him to account, and afterwards or- 
== der all books, papers, &c. relating to the account, to be produced on oath. Dean 
v. North, M. 1730. Bunb. 288. ä 1 
If money is over- paid in purſuance of an uſurious contract, the court will de- 
eree it to be accounted. for, notwithſtanding the agreement of the oppreſſed party 
to allow ſuch payments. Boſanquett v. Daſhwood, M. 8 G. 2. C. T. T. 38. 
A bill may be brought for errors in an account, much more than four years 
after it is ſettled, Roberts v. Kuffin, M. 1740. 2 Atkyns 112. 2 if 
If defendant acknowledges any particular ſum due, tho' he ſwears that thoſe 
ſums are diſcharged, it is ground for directing an account. Brace v. Taylor, H. 
1741. 2 Athyns 253. 9 6 3 b iel n! 
If a man brings bill, praying that a deed may be produced at the trial of an 
ejectment which he has brought againſt defendant, and delivered up for plaintiff's 
benefit, and for relief generally, and an affidavit is annexed: of the want of the 
deed, and it appears plaintiff could not come at the deed without the aſſiſtance 
of this court, and that he had an equitable title only, there being a; term of 
years.1n truſtees which this court removes, and plaintiff recovers: in ejectment, 
this court will decree an account of rents and profits from the time -plaintiff's 
title accrued, tho' the bill does not charge that defendant was in poſſeſſion. 
Dexrmer v. Forteſcue, P. 1744. 3 Athyns 124. | 
If a ſhare in the New River is ſettled on A. for life, with remainders over, and 
after his death his heit having the ſettlement conceals it, and claims the thare; and 
Evies: a fine aft it. he ſhall account for the profits from the time the title acerued. 
Lal Toumſbend v. Il inabam Aſb, P. 1749. 3 Athyns 33060. 
If A. tenant in tail, lets a leaſe to B. his fon; and afterwards! becomes infol- 


T 


diſcharge only. d mith v. Cooke T. 1746. 3 Athyns 388. yy 
i:=Accrediter: of a partner deceaſed; may bring a bill againſt the ſurviving partner, 
za well as againſt” the . repreſentative of the deceaſed-;. and this tho! the repreſen- 
tative has already brought bill for an account againſt the ſurvivor; ' Neuland v. 
Gnu, H. 1948-5 1 ef tO A OL» 

6 plaintiff claims. as a:creditor- under articles; and alſo as ar! 


and the legacy is ſo large a8 to cover the whole 
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vent and is diſcharged: by the ſtatute, B. ſhall account from the time of 4.8 


legatee under a- will; . 


1 


152 


c HAN OE R v. 
the will, and at the time of his death, in order to judge whether plaintiff fall 


take under both articles and will. King v. Philips, P. 1749. 1 Very 232. 


If a truſtee to whom rents and profits are deviſed, has notice thereof, and does 
not renounce, but receives them, he ſhall account to the claimants under the will 
tho' he pretends he received them not as truſtee, but for the ſon and heir 1 
law as his factor, and accounted to him, Conyngham v. Conyngham, T. 17 50. | 


* 


Vezey 522. 

L man cohabits with a woman, and receives her rents, and they make agree- 
ment that he ſhall leave her by his will as much as he receives of her eſtate, 
deducting what ſhe is indebted to him, the account ſhall be taken immediately, 
tho' the payment is in future. Rattray v. Darlay, T. 1752. 2 Vegi 424. 

The court will dire& an account after a very great length of time, if no pre. 
ſumption of ſatisfaction ariſes from it, and if plaintiff's right was not fully diſcloſed 
to him in due time. E. Pomfret v. Ld. Windſor, T. 1352. - 2 Vezry 472. 

Eſpecially, if it is in part for the execution of a truſt of real eſtate, tho' when 
executed it will become perſonal. 15:7. | | 

If a perſon has offered by letters or meſſuages to account, or to refer, an ac. 
count ſhall be decreed, notwithſtanding the ftatute of. limitations. Bid. 

A truſtee, named executor, not proving, but power reſerved, and money coming 
to his hands, may be decreed to account, but not as executor, and ſhall haye 
proper allowances before the maſter, Moore v. More, T. 1755. 2 Vezey 596. 


(2 A. 2.) When not. 


The court will not order an account between two merchants, partners 24 years 


ago. Bridges v. Mitchel, T. 1726. Bunb. 217. | 
Nor where an account has been ſtated, unleſs particular errors are aſſigned, 


"Dawſon v. Dawſon, M. 1737. I Athyns 1. 
The court will not decree an account of rents and profits of an eſtate, where 
eflion has not been recovered, as treſpaſs will not lie at law for them till then. 

Norton v. Frecker, H. 1737. 1 Atkyns 524. 
Nor of rents received by the original debtor and owner of the eſtate, pendent: 
lite, from the filing of the bill, even where a fraudulent conveyance has been ſet 
up and removed in favour of judgment creditors. Higgins v. York-buildings Com- 


. pany, M. 1740. 2 Atkyns 107. 


Nor againſt a mortgagor left in · poſſeſſion, in favour of a mortgagee. Mid. 
If two parcenors (as the regiſters of the prerogative) do not agree in appoint- 
ing a clerk, and the deputy does appoint one, who acts and takes the fees, he is 
the officer de facto, and intitled to the fees, and the court will not order him to 
account. Seymour v. Bennet, M. 1742. 2 Atkyns 482. | 
If a father adminiſtrator durante minore atate of his daughter, executrix and re- 
ſiduary legatee of her grandmother, agrees on her marriage to give her 800 J. which 
is called a portion, and in conſideration of love and affection, and it is admitted 
that the reſidue of the grandmother did not exceed 500 J. the 800 J. ſhall be 
deemed a ſatisfaction for it, and his repreſentative ſhall not account for it, tho 
he died worth 8000 /. and left only a ſon and this daughter. Mood v. Briant, H. 
1742. 2 Atkyns 521. + F 
The court will not order an account between the executor of a houſe ſteward 


and the executor of his maſter, when many years are elapſed between their deaths 
- without demand made, Lacon v. Briggs, T. 1744. 3 Athyns 105. 


An account of the profits of coals dug cannot be decreed unleſs plaintiff ſhews 
poſſeſſion; if he has not had poſſeſſion he muſt aſcertain; his right by ejectment, 


| and then may have account, and if the bill is for ſettling boundaries alſo, the court 


will retain it till after ejectment, otherwiſe will diſmiſs it. Sayer v. Pierce, P. 


1749. 1 Vezey 232+. 


After the death of huſband and wife, her repreſentatives ſhall not account for 


money received during coverture, whether ſhe had ſeparate eſtate or not, unleſs a 


ſpecial. caſe ĩs made. Peacock v. Monk, H. 1750. 2 Vezey 190. 3 
A truſtee of perſonal eſtate, with money come to his hands after teftator's 
death, and named executor, but renouncing, ſhall not be decreed to account as ex- 
ecutor, Moore v. Moore, T. 1755. 2 Vezey 596. 2 op 
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Nor hall truſtes of part of perſonal eſtate be called on to account by a parti- 
cular pecuniary legatee; he muſt account to the executor. Id. 8 


_ — 2 
# 1 y 


% tits * 


2 A. 3.) Account ſtated. 


92 tt - 7 


A dividend made between the parties is not ſufficient to ſupport a ſtated ac- 


4 4 
- A 
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"count. Dawſon v. Dawſon, M. 1737. 1 Athyns 1. | 
When defendant ſets forth a ſtated account, he ſhall not be obliged to go on 
upon a general one, for a ſtated account may unravel what would remain con- 
fuſed on a general one. Summer v. Thorpe, H. 1736. 2 Athyns 1. 
If a bill is brought for a general account, and defendant ſets forth à ſtated 
one, plaintiff muſt amend and pay coſts of the day only. Bid. TEK: 
If there are only miſtakes and omiſſions in a ſtated account, the party objectin 
ſhall only ſurcharge and falſify; if fraud appears, the whole ſhall be opened tho 
of 23 years ſtanding, and the fraudulent perſon dead. Vernon v. Vawary, H. 1740. 
2 Atkyns 119. : 5 | 
Where parties have mutual dealings, it is not neceſſary that the account ſhould 
be ſigned, to make it a ſtated account, /but only that the perſon to whom it is 
ſent, keep it a length of time without making objection. Willis v. FJernegan, H. 
1741. 2 Atkhyns 251. 5 : 
The delivery of vouchers, is an affirmation that it is a ſtated account, but it is 
not neceſſary in order to make it one. Bid. 3 
If a man aged zo, intitled as the ſon of a freeman, and alſo to the orphanage 
ſhare of his fiſter who died an infant, ſlates an account with his mother the 
-executrix, it ſhall not be unravelled, but the parties ſhall be at liberty to ſur- 
charge and falſify. Coomes v. Elling, H. 1747. 3 Athyns 676. F 
If pending ſuit, parties come to compoſition, it ſhall not be ſet aſide on new 
diſcovery, becauſe there is no particular account by items. If a minute ſtrict ac- 
- count is entred into, it may be otherwiſe on new diſcovery. Sewell v. Bridge, T. 
1749. 1 Vezey 297. | | | | 
If there is an account ſtated between a minor juſt come of age and his ſolicitor, 
for compoſition of a cauſe, the court favouring ſuch compoſitions will not over- 
haul it. Brown v. Pring, H. 1749. 1 Vezey 407. . 
But accounts ſtated between them, where there are [tems For all law charges,” 
% What you pleaſe for bill of fees and diſburſements,” (when none ſuch had been 
delivered;) For riſk run in money laid out,” (when no riſk run, and money im- 
properly laid out ;) all ſuch ſhall be ſet aſide, and a general account directed. Bid. 
+ Af a merchant ſends an account current to another in a different country, on 
which a balance is made due to himſelf, and the other keeps it two years without 
objection, it ſhall be conſidered as a ſtated account, ickel v. Short, H. 1750. 
2 Vezey 2 9. ee ; Nr 
After — account ſtated, if leave is given to ſurcharge and falſify, the onus pro- 
Landi lies on the party having that liberty; and if the account was between per- 
ſons of great and equal abilities, the evidence muſt be ſtrong to make any altera- 


tion. Pit v. Cholmondeley, T. 2 Vere : 
N 4 L N 154 25 


q. 1 56 
. . 
(2 A. 4.) The Manner of the Account. 


If one of the parties appears to be a weak man, and eafily induced to ſay any 
thing, tho' untrue and againſt his own intereſt, the court will order that the maſter 
» ſhall examine him in perſon, and ſee that no advantage be taken of his weakneſs. 
*Piddeck v. Brown, T. 1734. 3 P. V. 288. e Bw 
A party who is at liberty to ſurcharge and falſify, is not confined to errors in 
al, but may take advantage of errors in law, Roberts v. Kuffin, M. 1740. 2 At- 
Js 112. | In | | | 
The accountant muſt ſwear peremptorily to ſums under 40s. his belief is not 
, Juflicient. Robinſon v. Cumming, T. 1742. 2 Athyns 409, * "1 
In ah account of the rents and profits of a real-eſtate; the court will order an- 
nal reſts to be made, but not in an acconnt of perſonal eſtate received by an ex- 
-, $utor, Bid. —— "If | FR | 46 ö 11111 ; : 
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| Tf a debtor whoſe lands are extended by egit comes here for relief, the credi- 
tor ſhall account for the whole he has received,” and not for the extended value 
only ; and the debtor ſhall pay intereſt tho' it exceed the principal. Godfrey y, 
Watſon, P. 1747. 3 Athyn 517. 5 | 

So a mortgagee who has tacked a judgment to his mortgage, ſhall be allowed 
intereſt upon the debt, ſecured by the judgment tho it exceeds the penalty. 57d 
A mortgagee in poſſeſſion is not obliged to lay out money, further than to 
keep the eſtate in neceſſary repair, but if he expends money in ſupport of the 
mortgagor's title, when impeached he may add it to the principal debt, and it 
ſhall carry intereſt. Bid. Rs 

A mortgagee ſhall not be allowed for his own trouble in receiving rents, but if 
the eſtate lies at ſuch a diſtance that he muft have employed a bailiff had it been 
his own, he ſhall be allowed what he paid the bailiff. Bid. 

If there is no poſitive proof of fraud, but only circumſtances of ſuſpicion, the 
court will not order, no ſum to be allowed defendant but what he ſhall produce 
receipts for, or are proved by witneſſes preſent at the payment, but will only give 
leave to ſurcharge and falſify; Tuwnſend v. Lowfield, T. 1747. 3 Athyns 536, 
1 Vezey 35. = 

Tho' an account againſt a mortgagee or an executor is decreed without future 
words, yet he ſhall account for what he receives after the decree. Buiſirode v. 
Bradley, M. 1747. 3 Atkyns 582. 

If a father creates a term, the truſtees do not take poſſeſſion, heir at law takes 
poſſeſſion, and then purchaſes the term, and is to account for profits from a year 
after being confirmed, and there is ſome delay in making out the title, and lives 
fall in; the court will direct him to account for heriot's received, and fines taken 
on letting the eſtate, Blount v. Blount, P. 1748. 3 Atkyns 636. 

4 f a long time intervenes before filing the bill, the court will not (always) 
order it to be taken from the time the right accrued. Rigden v. Vallier, H. 1741. 
3 Athyns 731. 


Ss $47 6: *# 3 
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If notes are found forged on an ifſue directed, the party whether ſuing in his 

own right, or as aſſignee, ſhall not be allowed to ſet up other evidence. Kemp 
v. Mackrell, T. 1754. 2 Vezey 579. 


(2A.5) , If a receiver of an eſtate under order of this court, in order to remit a con- 
For what be. fiderable ſum to London, takes bills of a tradeſman of good credit in the country, 
n Who fails afterwards, he ſhall not make good the loſs. Knight v. E. Plymouth, P. 

1747. 3 Athns 480. | | 

Ik a receiver is appointed, and the owner of the eſlate is in poſſeſſion, the parties 
g mould apply to the court to have poſſeſſion delivered to the receiver, who cannot 
_ Uiſtrain the owner; and therefore, if loſs happens he ſhall not be charged. 
. Grifith v. Griffith, T. 1751. 2 Vezey 400. . 


(2A. 7) On bill brought by huſband and wife, an account taken ſhall be binding on 2 
by an bownd contingetit 7remainder-man when his title veſts, Allen v. Papworth, M. 1748. 
1 * 1 Dy 
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E HN AN GRE R x. 
̃' B.) Adminiſtratoꝛ. 
2 B. 1.) When he ſhall have Relief. 
F A. and B. are adminiſtrators, and empower C. and D. ſons of NB. to get in 


the inteſtate's effects, and B. without the privity of A. ſettles an account with 
them, receives the balance, gives a releaſe and dies, tho' this releaſe being given 


to perſons acting under the letter of attorney of both, and therefore accountable 


to them in their own right, would be good in law, yet equity will ſet it aſide if 

it appear unfairly obtained. Hudſon v. Hudſon, M. 1737. 1 Athyns 469. 
If adminiſtration is not taken out when the bill is filed, and this is not ob- 

jected to in the anſwer, it is ſufficient if it is procured before hearing. Fell v. 


Lutwidge, H. 1740. 2 Athyns 1 20. | 
(2 B. 2.) When there ſhall be Relief againſt him. 


3s perſon in debt has aſſigned his effects to one abroad, dies inteſtate, and the 

next. of kin applies for adminiſtration, and is going to his uſual reſidence out of 
the juriſdiction of this court, it will order him to give ſecurity to abide the de- 
cree to be made on hearing. Baker v. Dumareſque, M. 1740. 2 Athyns 66. 

An adminiſtrator ſhall not be charged with intereſt, on account of perſonal 
eftate in every caſe ; but if he has it long in his hands, and part is out at intereſt, 
he ſhall. Wilkins v. Hunt, H. 1740. 2 Atkyns 151. 

If A. and B. are ſureties with C. in an adminiſtration bond, and C. exhibits an 
inventory, and D. a creditor of inteſtate by bond brings action againſt C. who 
pleads no afſets tra, Ec. and thereupon D. gets aſſignment of adminiſtration 
bond, and brings three actions againſt A. B. and C. for that C. had not exhibited 
a perfect inventory, and no defence being made has judgment by default; this 
court will on a bill for an injunction” order an account only of what was ex- 
hibited upon the inventory, and that the verdict ſhall ſtand as a ſecurity for ſo 
much as that ſhall fall ſhort of ſatisfying defendant's principal and intereſt, Green- 
fide v. Benſon, T. 745. 3 Athyns 248. 

A ſolicitor in diſburſe for his client, ſhall be paid out of a duty decreed to his 
adminiſtrator, and has a lien upon it before the bond-creditors of the inteſtate. 


Turin v. Gibſon, T. 1749. 3 Athyns 720, 


(2 C. 1.) When decreed. 


IF a contract for flock be executed, the court will not break into it; if it be only 
executory, plaintiff mult ſeek his remedy at law, Cappur v. Harris, M. 172 Js 
Bunb. 135. | 
If a mY eſtate is deviſed to truſtees to ſell and pay debts, &c. and the reſidue 
to the heir at law, and 4. agrees with one of the truſtees to purchaſe, and enters 
on part of the premiſſes, the court will compel him to compleat his purchaſe, 
tho the will is not proved in equity againſt the heir who is abroad. Colton v. 
Wilſen, T. 1733. 3 P. V. 190. | | | 
If A. tenant for life, remainder to his firſt, &c. ſons in tail; remainder to his 
right heirs, and his two ſons B. and C. releaſe to truſtees, to hold as to part) to 
the uſe of A for life, to B. for life, to D. and E. truſtees to preſerve, &c. to his 
fir't and other ſons in tail, to C. for life, to the daughters of B. in tail, to the 


daughters of C. in tail, remainder to the right heirs of A. and as to other part to * 


A. for life, to C. for life, & c. in like manner, with covenant to ſuffer recovery 
in twelve months, and for further aſſurance, (but the truſtee in the original ſettle- 
ment not a party) and by other leaſe and releaſe to which the truſtee in the old 
ſettlement is a party, A. B. and C. make D. and E. tenauts to the fracpe to ſuſ- 


fer a recovery for the purpoſe in the former ſettlement; and before the recovery 


B. dies, leaving a ſon, and then A. and C. covenant to ſuffer a recovery, D. and E. 


135 
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(2 C. 2.) 
Againſt whom 
it ſhall be de- 


creed. 


(2 C. 3.) 


CHAN OGC EB N F. 
to be tenants to the præcipe, to the uſe (as to part) of A. in fee, and as to other 
part to the uſe of A. for life, remainder to C. in fee, and the recovery is ſuffered 
accordingly ; and it is found that B. was a baſtard, yet his ſon ſhall have the 


lands limitted to him by the firſt deeds, and the benefit of the coyenants therein , 
and C. ſhall have thoſe limitted to A. for life, with remainder. to him C. for life. 


Stapilton v. Stapilton, T. 1739. 1 Athyns 2. 


An 
for himſelf and chapter, ſhall bind the chapter. Dean of Ely v. Stewart, T. 1740, 


2 Athyns 44. ; RX, 
If A. treating with the agent of B. conſents he ſhall build, on condition he em. 
loys him in his trade, the agent ſays nothing, B. builds and does not employ A. 
and A. builds a wall to obſtruct the lights; A. ſhall be decreed to pull down the 
wall, and B. ſhall employ him. Eaft-India Company, v. Vincent, M. 1740. 2 At 
kyns 83. = 
N If faber and ſon on the ſon's marriage execute articles, and ſettle part of the 
eſtate to the ſon for life, then in aid of other lands to ſecure wife's jointure, then 
to raiſe additional ' portions to daughters, then to truſtees to preſerve, &c. to ſons 
in tail male, then to ſons by other marriage, then to his ſecond daughter A. and 
her heirs male, unleſs the father makes other appointment, then to his other 
daughters in tail, then to B. and then to the father's right heirs; and the father 
and then the ſon die ; the articles ſhall be carried into execution for the benefit of 
A. Goring v. Naſh, M. 1744. 3 Atkyns 186. 

If A. on marriage with B. agrees to ſettle her fortune on her for life, then if 
no children to himſelf ; and afterward, an acceſſion of fortune comes to B. on her 
ſiſter's death, to ariſe by ſale of her father's eſtate, which is ſold, and the money 
received by C. a truſtee in the marriage articles, to whom A. gives a receipt for 
his ſhare, which he thereby promiſes to lay out purſuant to the truſt repoſed in C. 
this note binds A. his repreſentatives and claimants under his will to perform, 
and the court will decree the money to be ſo laid out. WYhorwood v. Univerjity 


College, T. 1750. 1 Vezey 534. 


If A. being indebted to B. by judgment, agrees to aſſign a leaſe to him who 
is to give him a defeazance, and A. ſends the leaſe to B. and a letter to a ſcri- 
vener to draw ſuch aſſignment and defeazance, and before execution dies; and his 
executor, without notice, aſſigns the intereſt of leaſe to C. and D. in truſt for 
himſelf, and then for them, (who were all judgment creditors.) Tho' this is a 

ood lien on the teſtator, and on the executor, and within the ſtatute, yet as the 
executor and C. and D. have a legal as well as an equitable title, the court will 
not decree the agreement to be carried into execution. Smith v. Watſon, in Sc. 
H. 1719. Bund. 55. | 

If money is deviſed to be laid out in land, to the uſe of B. in tail, remainder to 
C. in fee, and they agree in writing to divide the money, and B. dies without iſſue 
before it is divided, the agreement ſhall be decreed againſt C. in favour of B.“ 
executor. Carter v. Carter P. 6 G. 2. C. T. T. 271. 

If tenant in tail, with or without remainder over, contracts for ſale, receives 
the purchaſe- money, and dies without fine or recovery, the agreement ſhall not 
be carried into execution againſt the iſſue in tail, or remainder claiming per for- 
mam doni; even tho tenant in tail had been decreed to perform. Hinton v. Hinton, 
T. 1755. 2 Vexey 631. 


If the defendant before marriage promiſed verbally to ſettle the plaintiff's eſtate 


When upon 8 to her ſeparate uſe, and after marriage declares by letter, that he is ready to ſign 


parol agree- 


ment, and 
When not. 


the writings according to her defire ; he ſhall not be permitted to plead the ſta- 
tute of frauds and perjuries. Count. Dowager Mountacute v. Maxwell, M. 6 G. in 
Canc. Str. 236. , | N 

I A. agrees to ſell land to B. and writes to his agent to give him the title deeds, 
he having agreed to diſpoſe of it to him, and then 2, ſells it to C. who had notic 


of this tranſaction; yet this letter does not take it out of the ſtatute of b 
perjuries, for the agreement does not appear in it. Seagood v. Neale, P. 7 G. 


An 


Str. 4a6. 


eement for a leaſe from a dean and chapter, ſigned by the dean only, 
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apreem ant 4s binding on a party who has not ſigned it, if he has done 4 
b thereon, as if he has paid part of purchaſe- money. Omen v. 
Dacx1et, H. 1747. 1 V. te 82. ; | 


If there is an agreement in writing for taking a houſe at 32/, owner to put it 
in repair, and afterwards parol agreement for 40 l. owner having rebuilt with 
tenant's conſent, and leſſee brings bill for ſpecific performance of the written agrees 
ment,  parol evidence may be given of the new agreement to rebut the equity 
prayed, Legal v. Miller, T. 1751. 2 Vezey 299. 3 | =_—_ 

If-a man gives bond on his ſon's marriage to pay his wife and the ſurvivor 
1-04. per annum, parol evidence may be given that the real agreement of all par- 
ties was for 100 J. only. Pitcairne v. Ogbourne, T. 1751. 2 Vezey 375. 


Where there is a whole agreement by parol, and part of it executed, Equity 8 


(2 C. 4. 
ince the ſtat. 


will decree fpecifick execution of the whole; but where there is an agreement by 29 C. 2. c. 3. 


writing executed, evidence cannot ſupply any defect in that agreement, which 
was intended to be part of that agreement, but not inſerted in it. Binſted v. Colman, 
in Sc. J. 1720. Bunb. 65. SAY 

If A. has paid part of the purchaſe-money for copyhold lands, and B. given 
him a note acknowledging the receipt in part, and promiſing to make good title, 


Sc. and brought his writings to A.'s counſel, who approved, and A. had done 


acts of ownerſhip, and made promiſes, &c.; the court will compel A. to a ſpecifick 
performance. Borrett v. Gomeſerra, in Sc. M. 1721. Bunb. 94. | : 
If there is a parol agreement for a leaſe for 21 years, and leſſee enters and en- 
joys for ſeveral years, he ſhall not plead the ſtatute. Earl of Aylesford's caſe, M. 
1 G. 2. Str. 783. 
The ende ordering conveyances to be drawn, in purſuance of a parol agree- 


ment, and going ſeveral times to ſee the premiſſes, and a letter from the vendor 


mentioning the agreement but not the price, are not ſufficient evidence to have 

the agreement decreed ; but taking poſſeſſion, or ſuch other act, in purſuance of 

agreement, is. C'erk v. Wright, H. 1737. 1 Atkhyns 12. 
Equity will not lay down any other rule of conſtruction of this ſtatute than law 


does. Hayward v. Hammond, M. 1738. 1 Atkyns 13. 5 
If a ſteward makes an agreement with a tenant to deliver up part of his pre- 


miſſes, and to have a new leaſe of the reſt on certain terms, and the tenant de- 
| livers the agreement to the ſteward to be entred in his lord's contract book, 


which is done, and the tenant delivers up the part of his premiſſes accordingly; 
yet the lord is not bound by this agreement. Charlewoed v. D. Bedford, H. 1738. 
1 Atkyns 497. 2 | | | 7 

If A. and B. agree, that if B. will ſurrender his copyhold to C. A. will ſecure 
him an annuity of 5/. and A. ſurrenders his copyhold to C. charged with the an- 
nuity, but B refuſes to ſurrender his, C. ſhall not be obliged to pay the annuity, 
and parol evidence may be admitted to rebut the equity ſet up by the bill. Wal- 
ker v. Waiker, M. 1740. 2 Atkyns 98. . ä 

C. might bring his bill to compel B. to ſurrender. Bid. | 

To add to an agreement in writing, by admitting parol evidence of what will 
affect land, is againſt the ſtatute, and againſt the rule of common law prior to it. 
Parteriche v. Poulet, T. 1742. 2 Atkyns 383. | 

If an agreement is made previous to marriage, that an eſtate ſhall be, after the 
mother's deceaſe, enjoyed by the wife for her ſeparate uſe during the coverture, 
and the deeds are drawn, limiting it to the huſband, and ſhe refuſes to execute 


till cectified, whereupon a note is given and ſigned by the huſband, that ſhe ſhall 


{a Enjoy; this note ſhall be looked on as part of the agreement and ſettlement, and 

the wife ſhall be relieved againſt the huſband or his aſſignees. Tyrrell v. Hope, P. 
7177 2 Altkyns 558. 3 ns . 
; It huſband gives bond to truſtees to ſecure 500 J. to his wife; if the ſurvives, 

PE nee cannot be admitted - ſhew it was intended in lieu of dower. 
mney'v ing, M. 1743. 3 Athyns 8. FI ; | OF 
"Is Bill ie an 


thE agreement, omitted to make the * (which was reduced to 91. inſtead of 
| n | : I 41. 


brought to carry into execution agreement for the leaſe. of a houſe, 
11 the leſſor ſhall be admitted to parol proof that plaintiff, who wrote 
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e 
141, the former rent) payable clear of all taxes. Jeynes v. Statham, M. 1746, 
3 Atkyns 388. | | 4 

A perſon ſubſcribing a deed as a witneſs only, and knowing the contents, is 3 
ſigning within the ſtatute, if it is a compleat agreement reduced to a certainty, 
for where the ſubſtance has been complied with, the forms of the ſtatute haye 
not been inſiſted on, MWelford v. Beaſeley, P. 1747. 3 Atkyns 503. 1 Vegqy b. 

If A. tenant in tail, to raiſe money to pay debts on his eſtate, propoſes to his 
brother B. tenant in tail in reverſion, to join in mortgage and bond for 1009] 
which is done, and the money all paid to A. parol evidence ſhall not be admitted 
to prove that this debt ſhall be entirely on the eſtate of B. Semb. Robinſon v. 
Gee, 1749. 1 Vezey 251. 

If there is agreement that 500 J. ſhall be ſettled to wife's uſe during coverture, 
and afterwards as ſhe ſhall appoint, but the parties are married before it is exe. 
cuted ; afterwards it is prepared, and alterations made in huſband's writing, who 
tells wife they are for _ benefit, and ſuffers her to receive to her uſe during 
coverture ; the ſtatute of frauds cannot be pleaded to a diſcovery of ſuch agree. 
ment. Taylor v. Beech, T. 1749. 1 Vezey 297, 

If a mother agrees to give her daughter a portion on marriage, which is re. 
Cited in articles to which ſhe is not a party, but ſets her name as witneſs, ſhe ſhall 
be decreed to pay. Melford v. Beezley, M. 19 G. 2. Wilſon 118. 


138 


(2C.6,) If the proper papers are before the parties and their counſel, when preparing an 
Tho' founded agreement, they ſhall be ſuppoſed to be acquainted with the conſequences at law; 
on miſtake. and after an agreement has ſettled all diſputes between parties, the court will not 

enter into a queſtion which might have been ſtarted had there been no ſuch 
agreement. Pullen v. Ready, M. 1743. 2 Atkyns 587. 

If a man deviſe an annuity payable out of real eſtate, and the annuity is paid for 
many (16) years, without any deduction, the court will preſume it was by mutual 
conſent, and will not decree the annuitant to refund the land-tax, tho' for the 
future he ſhall be ſubject to it. Nicholls v. Leeſon, M. 1747. 3 Athyns 573. 

The court will not relieve againſt a contract in writing, (as a policy of inſu- 
rance) unleſs there is expreſs proof of the miſtake of the intention of the partics. 
Henkle v. Royal-Exchange Aſſurance, M. 1749. 1 Vezey 317. 


(2 C. 8.) But an Agreement ſhall not be decreed. 


(2 C. 8.) If tenant for life contract for ſale of lands, the agreement ſhall not be de- 
If made with - creed for the ſon, becauſe the lien was not reciprocal. Armiger v. Clarke, T. 1722. 
. 
deration. 4 | 

An agreement to pay money in conſideration of ſtifling a proſecution for 
felony ſhall not be decreed ; but for ſtifling a proſecution for a fraud, it may. 
Johnſen v. Ogilly, P. 1734. 3 P. V. 277. 

An agreement to ſettle boundaries mutually is a conſideration for the court to 
decree ſpecifically, Penn v. Ld. Baltimore, P. 1750. 1 Vezey 444. 


If a daughter left an infant, ſoon after coming of age, agrees with the widow 


(2 C. 9.) 
concerning the diſtribution of her father, an inteſtate's eſtate, and her huſband 


If it be un- 


reatonadle. afterwards ratifies the agreement, yet if it appears that it was conſiderably more 
valuable, and that daughter and huſband were both ignorant of it, the agreemen 
ſhall be ſet aſide, Cocking v. Pratt, H. 1749. 1 Vezey 400. | 
Fg 10.) This court will not carry into execution an agreement for aſſignment of the 
ky, fees and profits of the office of keeping a houſe of correction, for it is contrary 


to the intent of 23 H. 6. c. 10.; nor the profits of the tap-houſe, for it tends to 
| increaſe. debauchery. Methwold v. Walbank, H. 1750. 2 Vezey 238. 


(2 C. 12.) If two executors and truſtees, one an attorney who drew the will, refuſe to 

| Or obrined prove, and fay they will obſtruct the ce/ſtuigue truſt from adminiſtering, till he 

*. executes a deed to allow them certain ſums above their legacies ; tho' this deed 

is ſettled by his counſel, the court will ſet it aſide as unduly obtained. Hyliſe 
v. Murray, M. 1740. 2 Athyns 58. it 1 
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execution will be allowed, Buxton v. Lifter, T. 1746. 3 Athyns 383. 
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But if a father, and fon of full age, come to an agreement to alter the limita- 
tions under a ſettlement, the court will not ſet it aſide, on pretence of being 
drawn in by the father's authority. Tendril v. Smith, M. 1740. 2 Athyns 85. 

If a man ſelling timber, aſſerts upon his honour, that A. and B. timber-mer- 
chants valued it at 3 500 J. and it appears they valued it at 2500 /. the agreement 
ſhall not be decreed. Buxton v. Liſter, T. 1746. 3 Athyns 383. 5 

An agreement ſhall not be ſet aſide becauſe one of the parties was drunk, un- 
leſs ſome unfair advantage was taken ; nor a reaſonable agreement to ſettle family . 
diſputes, becauſe paternal authority interpoſed. Cory v. Cory, T. 1747. 1 Vezey 19. 


But articles for the purchaſe of an eſtate ſhall be performed, tho' the vendor , ( W 15.) 
did not produce his title-deeds, and tender a conveyance within the time limited one party ex- 
by the articles. Gilſon v. Paterſon, H. 1737. 1 Atkyns 12. | cules the 

If an agreement is made for purchaſe of timber, and that articles ſhall be drawn other. 
with uſual covenants, and the {eller refuſes to inſert ſuch covenants (as to indem- 
nify the purchaſer againſt a ſtranger, on whoſe land the trees in hedge-rows would 
probably fall) it ſhall not be ſent to a maſter to ſee proper covenants (as 1n the 


caſe of land) but the agreement ſhall not be decreed.. Buxton v. Lifter, T. 1746. 
3 Alkyns 383. 


(2 C. 16.) Specific Performance in the Diſcretion of the Court. 


On a contract for a ſtock, with a depoſit forfeitable on nonperformance, no 
more than the depoſit ſhall be recovered. Sbenton v. Jordan, T. 1733. Bunb. 132. 
If articles for purchaſe of an eſtate are obtained ſuſpiciouſly (as of a man whoſe 
ſpeech is loſt, and underſtanding impaired by the palſy) tho' the court will not 


ſet them aſide, yet it will not aid in carrying them into execution; if the vendee 


will give them up, he ſhall be allowed for laſting improvements, but not if he 
proceeds at law and fails. Savage v. Taylor, H. 10 G. 2. C. T. T. 234. 

If a bill is brought for ſpecifick performance, if the act is impoſſible, the court 
gives no relief, but leaves the party to his remedy at law. Green v. Smith, M. 
1738. 1 Atkyns 572. 

The court will not decree ſpecifick performance of covenants, for repairs in old 
church leaſes, continued down without variation in the form. Dean of Ely v. 
Stewart, T. 1 40. 2 Atiyns 44. | 

If 4. undertakes to make out the title of B. to an eſtate, and is to have part 
of” the lands, tho' the agreement is artfully drawn by way of wager of a ſum of 
money, and the land made only a ſecurity for it, yet the court will not decree a 
ſpecific performance. Poel v. Knowler, M. 1741. 2 Atkyns 224. | 

But if B. afterwards by will directs the agreement to be carried into execution, 
the court will decree the ſhare to A. from the time B.'s poſſeſſion was quieted by 
injunction without arrears of rent. Bid. 

If A. and B. execute articles for purchaſe of an eſtate, with proviſo, that if either 
fide break the agreement he ſhall pay 100/. and B. being offered two years pur- 


. chaſe by another, accepts it; the court will decree a ſpecific performance. Howard 
v. Hopkins, T. 1742. 2 Athyns 71. | 


The rule is different as againſt purchaſers, and between relations, in which laſt 
the court conſiders whether it will be attended with hardſhips. or. not, or whether 
a ſuperior or inferior equity ariſes on the part of the perſon applying for a ſpe- 
cihc performance. Goring v. Naſh, M. 1744. 3 Athyns 189. 

The court will decree ſpecific performance of marriage articles, even as to 
collaterals. 1b:d, | | | 
Ihe court will not decree a partial performance of articles; if any part is very 
unreaſonable they diſmiſs the bill: but in caſe of miſtake or fraud, they go on 
other ground, ſtriking out the miſtake, or ſetting aſide the fraud, and ſo relieving 
againſt the ſettlement itſelf. Did. et 

In general, this court will not entertain a bill for a ſpecific performance of articles 
for chattels not affecting the realty, or for merchandiſe ; but where the agreement 
i not inal, but to be made complete by ſubſequent acts, a bill to carry it into 


* 
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If an agreement is not certain, fair, and juft, in all parts, this court will not de. 
cree ſpecific performance, 1614. | 5 
On a covenant to build, the leſſors are intitled to come into this court for 3 


O 


ſpecific performance; but not on a covenant to repair. City of London v. Naſh, P. 
1747. 3 Atkyns 512. 1 Vezey 12. | | 

On a covenant to rebuild, rebuilding ſome houſes, and repairing others, or 
pulling down fore and back front and rebuilding, is not a performance of the 
covenant, for the whole muſt be rebuilt. Bid. 

If the leſſor has ſeen the repairs going on for ſome time, without making an 
objeQion to it, he comes too late afterwards for ſpecific performance, and the 
court will only give relief by an iſſue to try the damages. 161d. 

If there is an agreement to pay a compounded ſum at a day certain, and it is not 
paid, the court will not relieve, but the whole debt ſhall be paid. Leigh y, 
Barry, M. 1747. 3 Hihyns 583. | 

If on marriage of a daughter intitled to 500/. on her father's death, and to 
real eſtate from her mother, it is agreed the father ſhall give her the 500 J. in 

reſent, and the real eſtate be ſettled to her and her iſſue, then to her ſiſter and 
iſſue, then to the father and his heirs; the right heir of the father ſhall have à 
ſpecific performance. Stephens v. Trueman, H. 1747. 1 Vezey 73. | 

Specific performance may be decreed againſt one become a lunatick fince the 
agreement, if the legal eſtate is in truſtees. Owen v. Davies, H. 1747. 1 Vegey $2, 

If an uncle articles with his nephew A. for ſale of a copyhold, for an inadequate 
conſideration, and A. agrees with C. for ſale of it for an inadequate conſideration, 
and uncle ſurrenders to A. and his wife, and the heirs of their bodies, and re- 
mainder to A. in fee, the court will not decree ſpecific performance. Underwud 
v. Hithcox, T. 1749. 1 Vegey 279. 

Performance ſhall be decreed tho' the time is lapſed, eſpecially if the nonper- 
formance has not ariſen by default of the party ſeeking relief. Penn v. Ld. Balli- 


more, P. 1750. 1 Vezey 444. | 
Performance may be decreed, tho' the court cannot inforce it in rem, but only 


in per ſonam. Tbid. 


(2 C 17.) In what Manner an Agreement ſhall be decreed to be 
executed. 


If on application to the court of Aldermen for licence for A. to marry a city or- 
Phan, they require him to take up his freedom, and the marriage takes effect, but 
e dies without taking up his freedom; the court will direct his eſtate to be diſtri- 
buted according to the cuſtom, altho' there was another compleat agreement be- 
tween A. and his father, and the orphan and her relations, previous to the mar- 
riage, in which the freedom is not mentioned. Frederick v. Frederick, J. 7 G. 


Str. 455. | 
If a rector agrees with a pariſhioner for a certain ſum, payable yearly at Michael 
mas, and dies before it; his executor ſhall have a proportion of the ſum to the 
time of his death. Anon. M. 1730. Bunb. 294. 

If a man by articles previous to his marriage agrees to ſettle lands in S. to him- 
ſelf and wife for life, and the life of ſurvivor, remainder to the heirs of their two 
bodies begotten, with remainders over, and afterwards makes a ſettlement of theſe 


lands in the ſame words, and has iſſue a fon and two daughters, and on the ſon's 


marriage ſettles other lands on him in the uſual manner, and after the ſon's death 


levies a fine of the lands in S. to the uſe of himſelf in fee, and afterwards deviſes 
theſe lands to his daughters, and all his other lands to truſtees for his ſon's ſon fol 


life, with uſual remainders; the grandſon 'is not bound by the deed, which tho 


in the ſame words is of different import to the articles; but he muſt make his elec- 
tion, and if he chuſes the lands which ought to have been ſettled, his aunts, (the 
daughters) ſhall be repriſed out of the lands deviſed to him. Streatfield v. Streat- 


field, H. g G. 2. C. J. T. 176. 


If by ſettlement before marriage ſecurities are aſſigned to a truſtee, to be laid 


out in purchaſe of freehold to be ſettled to the firſt ſon in tail male, rin 
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to ſecond and other ſons, remainder to daughters in tail, and the father and mo- 


ther die before the money is inveſted in freehold, leaving ſeveral' ſons and daugh- 


ters; the court will order the money to be laid out in land, and ſettled according- 


J,. in order to give the remainder- men their chance, unleſs they conſent in court, 
x — then it will order the money to be paid to the eldeſt ſon. Collet v. Collet, P. 


1749. 1 Atkyns 11. TEN ; 
If A. tenant for life lets a building-leaſe to B. for 61 years, by virtue of act of 


. parliament, with liberty to B. to quit after 20 years, on notice; but the covenants 


uſual in building: leaſes are not inſerted, and B. is expreſsly exempted from re- 
building in caſe of fire; B. affigns to C. who builds, and pays rent to A. till he 
dies, and then to D. his ſon and firſt remainder-man in tail, who accepts it du- 
ring fix years, and then ejects for want of the uſual covenants : this court will or- 
der new leaſe with the uſual covenants, and decree quiet poſſeſſion to C. Stiles 


v. Couper, H. 1748. 3 Athyns 692. 


Articles of agreement may be rectified by the minutes. Baker v. A 


1750. 1 Vezey 4565. 
Contracts for merchandiſe are to be conſtrued according to the uſage of trade. 


Did. 

If a man under articles to purchaſe and ſettle, purchaſes but does not ſettle, they 
ſhall be decreed to be ſettled accordingly to make good the articles; if freehold, 
not if copyhold MWhorwood v. Uni verſity College, T. 1750. 1 Vezey 534. 

Houſes purchaſed in London are not a ſatisfaction of a covenant in marriage 
articles; tho' farm-houſes, Cc. which go along with the eſtate, may. Pennel v. 
Hlallet, P. 1751. 2 Lezey 270. 

If A. in marriage articles recites he is to be intitled to all B. his wife's perſo- 
nal eſtate; therefore, for further proviſion, covenants, that for any ſum to come to 
her afterwards, he will make further ſettlement in proportion of 100 J. for 10090 /. 
and if no iſſue, then B. to be paid back half ſuch ſums as A. ſhould receive or 
become intitled to in her right; and they bring a bill for her ſhare of her grand- 
father's eſtate, obtain a decree, and A. is offered 400/. by the perſon in whoſe 
hands it is, but refuſes to accept it, and does not act under the decree, and dies 
without iſſue; B. is intitled to 40/, per annum, and half of the 400 J. Prime v. 
Stebbing, T. 1752. 2 Vezey 40 9. 

If A. covenants that 1001. South-Sea annuities, and a note from C. ſhall be paid 
to B. if he ſurvives, and A. aliens part of theſe ſums, he ſhall give ſecurity that 
the ſums ſhall be forthcoming. Plight v. Cook, T. 1755. 2 Vexey 619. 

If an agreement to let plaintiff into a trade is decreed to be performed, the 
court will not decree an account of the profits from the time he ought to have been 
let in, tho' he might have had damages for it at law. Anon. T. 1755. 
2 Vexey. | 


(2 D.) Alimony, 
(2 D. 1.) When it ſhall be decreed. 


F A. marries B. with a good fortune, and previouſly draws and gives her a bond 

to ſecure 1700/. if ſhe ſurvives; B. behaves indecently, 4. uſes: her cruelly, 
B. leaves him, A. breaks open her cabinet and takes the bond, B. brings bill for 
ſeparate maintenance, A. after anſwer leaves the kingdom; the court will order 
what remains of the wife's fortune to be placed out in a truſtee's name, the inte- 
reſt to be paid during the joint lives to he wife for her maintenance, till A. re- 


turns and maintains her, and 1700/. to be ſecured for her if the ſurvives. Wat- 


kyns v. Wathkyns, M. 1740. 2 Athyns 96. 
Depoſitions to prove criminal converſation cannot be read, unleſs it is charged 
in the anſwer; but it is not neceſſary it ſhould be in groſs terms. Bid. 


In caſe of elopement and adultery, the court will not t ſ . 
tenance; but the proof muſt be full. Did. * our 


On a bill to eſtabliſh an agreement for ſeparate maintenance, when the wife has 
ſworn the peace, and the huſband by his anſwer ſays he is deſirous of cohabiting, 
| | —_— 


Oo 


: 


141 


42 


een. 


rhe court will on motion order him to pay a groſs ſum for the time they hay, 
been ſeparate till the anſwer came in; and this, abſtracted from the decree that 
may be made. Head v. Head, H. 1745. 3 Atkins 295. 

If the huſband ſays, by letter to the wife's father, I will allow fo much while 
t we continue ſeparate,” and the huſband, under pretence of inſanity, has endeg. 
voured to ſhut her up in a madhouſe, and ſhe has thereupon obtained a fh. 
vit, and the huſband ſtill ſays he thinks her mad, and if ſhe returns ſhall tres 
her as ſuch, but ſtill offers to receive her; the court will order the arrears tu be 
paid; if the returns in a month, the maintenance to ceaſe ; if ſhe returns, and he 
does not receive and treat her as a wife, the maintenance to continue. Head; 


Head, T. 1747. 3 Athyns 547. 1 Vezey 17. 


The court cannot make a decree eſtabliſhing a perpetual ſeparation between 


huſband and wife, or to compel him to pay her a ſeparate maintenance, unless 
upon an agreement between them, and then unwillingly. 1:4, 


(2 E.) AUAppoztionnmeint, 
IF money ſettled to be laid out in land, and till then to be veſted in S.) 
annuities, the profits to go as the rent of the land would, and the perſon uh 
would be tenant for Ife dies in the middle of a quarter; there ſhall be no appor- 
tionment of the dividend. Vilon v. Harman, T. 1755, 2 Vezey 672, 


(2 F.) Appointment. 
(2 F. 1.) What ſufficient to charge Land. 


F a wife has a power, in caſe ſhe ſurvives her huſband, and has no younger 

children, to diſpoſe of 4000/. charged on real eſtate, by writing executed be- 
fore three witneſſes, and before her ſecond marriage appoints, before two wit- 
neſſes only, 2000. to the uſe of her intended hutband; the court will ſupply 
this defect, as it is for valuable confideration, and only the execution of a truſt, 
Sergiſen v. Sealey, M. 1742. 2 Atkyns 412. 

But if the appointment is by will, before two witneſſes only, as it is voluntary 
and without valuable conſideration, it is void, and the money links into the real 
eſtate, Did. | 
If feme-cover!, having power to receive profits of an eſtate to her ſeparate uſe, 
brings bill jointly with her huſband for account, and ſubmits they ſhall be applied 
to pay his debts, and it is decreed accordingly, it is a good appointment. Auen 
v. Papworth, M. 1748. 1 Vezey 163. 


(2 F. 2.) What Appointment to the Perſon is ſufficient. 


If A. ſuffers a recovery, and declares it ſhall enure to the uſe of himſelf, his 
heirs and aſſigns, and to ſuch uſes, &c. as he by will ſhall appoint, and by will he 
appoints to the uſe of B. and C. this is good, and not a uſe upon a uſe; for .and 
ſhall be conſtrued or. Dobbins v. Bowman, M. 1746. 3 Atkyns 408. 


(2 F. 3.) When it ſhall be defeated. 


If a man leaves 600 J. to his wife, to be by her diſpoſed of among his three 
daughters, in ſuch proportion, and payable in ſuch manner, as ſhe thinks fit, and 
ſhe gives 200 J. thereof to her daughter A. who is dead, it is void, even if A. had 


left children. Maddiſon v. Andrew, M. 1747. 1 Vezey 57. 


For default of appointment of the whole or any part, ſuch unappointed part 
goes equally among thoſe alive at the mother's death. Bid. | 

The diſcretionary power of a parent to appoint does not devolve on the court 
for want of appointment. Vid. ee rl e ps 3 is 
If a father having power to appoint 300o/. among his younger children, ap- 
points 2900 J. to one, ſubject to certain deviſes in his will, it is a void m_ 
5 ment, 
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| annex a condition, Pawlet v. Pawlet, T. 21 & 22 G8; 
| , ment, for be cannot ann | 4 8 
| 1 mW. Man, 10 97 

1 2 . 


„tl! (2 G.) Aſſets. 
17 (2 G. 1.) What ſhall be. 


7 N advowſon in fee in groſs is real aſſets by deſcent. Robinſon v. Tonge, M. 


[31 17 C1 1854 $/ 


46. 2. Str. 879. 3 P. V. 398. RN, If it is extendible. Meſtfaling v. 


ing, H. 1746. 3 Atkyns 460. 
Hee — in Rl e a grant from the lord, of the freehold and fee- 
ſimple, the intail is extinct, and the eſtate is aſſets by deſcent. Dun v. Green, 7. 
1724. 3P.W. 9. 3 

If A. binds himſelf and heirs in a bond, and mortgages land for more than the 
value, and the heir has 200 J. for joining in ſale of the premiſſes, the 2000. is 
not aſſets. Bid. : ; 

If one poſſeſſed of term for years, mortgages it, and dies, leaving bond and 
ſimple contract debts; the equity of redemption is equitable aſſets, and liable to 
all the debts equally. Caſe of Sir Charles Cox's Creditors, M. 1734. 3 P. V. 

I, 

* But where a bond is given to B. in truſt for A. or if a term of years be taken in 
the name of B. in truſt for A. it ſhall be paid in a courſe of adminiſtration. Bid. 

If a fimple contract creditor obtains a decree that he and the reſt of the credi- 
tors ſhould come in before the maſter, and be paid all their debts; a bond creditor 
coming on the foot of the decree ſhall be paid only pro rata with the fimple con- 
tract creditors. Bid. | | 

And ſemb. per Fehkyll M. R. if bond creditor having notice of ſuch decree and 
advertiſement in Gazette, ſhall lie by, and afterwards bring action againſt execu- 
tor; tho' executor could not defend himſelf at law, yet equity would aſſiſt him, 
and compel the bond creditor to accept in proportion with ſimple contract credi- 
tors. Bid. Sed quare. 

Lands which deſcend ſhall be liable to pay bond debts, before others ſpecifically 
deviſed. Chaplin v. Chaplin, J. 1735. 3 P. V. 365. 

If A. gives ſeveral legacies, and makes B executor and reſiduary legatee, and 
he receives all the aſſets, and with the money buys land, and alſo the equity of 
redemption of an eſtate on which teſtator had a mortgage, and dies, the lands 
and the equity of redemption ſo purchaſed fall be aſſets, and liable to the lega- 
tees of 4. Ryall v. Ryall, H. 1739. 1 Athyns 59. 

It A. by articles on his ſon B. 's marriage covenants in three years to pay 12,000 /. 
to be ſettled to B. for life, to his wife for life, to ſons in tail male, to daughters 
in tail general; provided, if no child but one daughter, and B.'s heirs ſhould: in 
three months after his death pay 4000/. to truſtees, then the uſes limited to the 
daughter and her heirs in the 12,000/. to ceaſe, and to be to B. his heirs and 
aſſigns: B. dies, leaving only one daughter, and deviſes the 12,000 J. ſubject to 


the truſts to A. and makes him executor, and he does not pay the 40000. in 


three months; yet the reverſionary intereſt of B. in the 12,000/. and the right of 
redeeming it by the payment of 4000/. ſhall be real aſſets, and liable to the 
payment of a judgment creditor. Frederick v. Aynſcombe, M. 1739. 1 Athyns 392. 

If 4. mortgages his eſtate to B. who gives no money for it, but a bond, and 
A. dies, and makes B. his executor, the bond, tho' extinguiſhed at law, ſhall be 
aſſets in equity. Fox v. Fox, M. 1737. 1 Athyns 463. | 

If by articles before marriage of A. and B. it is agreed that 300 J. ſhall remain 
charged on land till laid out in purchaſe of lands to be ſettled to A. for life, to B. 
for life, and if no children, as B. ſhall direct, and B. directs it to A. to be em- 
ployed in charitable or other purpoſes, as he thinks fit, and A. diſpoſes of it by 
will to three poor clergymen's children, in purſuance of his wife's directions; yet 
it is aſſets, and liable to 4's debts. Hinton v. Toye, M. 1739. 1 Athyns 405. 
If an executor is alſo made truſtee in a deviſe for payment of debts, the aſſets 
d Fark equitable, and the creditors paid pari paſſu. Lewin v. Okely, T. 1740. 


A man 
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A man cannot poſſibly raiſe a fee-fimple to his own right heirs, by the name of 
heirs, as a — 15 as to prevent the reverſion being aſſets. Godviphin v. 
M. 1740. 2 Atkyns 57. 5a | 
” qt ** a * 4 to n his wife's eſtate with 2000 f. by will gives 
800 J. apiece to his two ſiſters, yet the whole 2000 J. ſhall be liable to his debts. 


nton v. Ward, P. 1741. 2 Atkyns 172. 
215 ** has a 8 diſpoſe of a reverſion in fee, and makes no diſpoſition 


it, yet it ſhall be aſſets to ſatisfy ſpecialty creditors: 161d. 
71 4 on marriage ſettles his Ge 1 for life, his wife for life, re- 
mainder to preſerve, &c. remainder to his firſt and other ſons in tail male, remain- 
der to himſelf in fee, and there is iſſue a ſon, and A. dies indebted by bond, and 
then the ſon dies without iſſue, having deviſed the eſtate to H. in fee; this revertion 


in fee now come into poſſeiſion is aſſets to pay the bond debts of A. Kinaſton v. 


Clark, T. 1741. 2 Atkyns 204. : | 
If a man after marriage, yet in conſideration of a portion paid at the time, 


ſettles lands to himſelf for life, his wife for life, and his fon in tail, and after- 
wards makes a purchaſe jointly with his eldeſt fon, and then ancther jointly with 
his youngeſt ſon, paying the whole purchaſe-money, and Jong after gives a judg- 
ment, and dies, leaving other land mortgaged, the mortgaged premiſes ſhall be 
ſold, and the money applied, firſt to pay the mortgage, and then the judgment, and 
if not ſufficient, a moiety of the two joint purchaſes ſhall be ſold and applied to 
pay the judgment, and the ſurplus, if any, paid to the two ſons reſpectively, 
Stileman v. Aſhdown, M. 1742. 2 Atkyns 477. T. 1743. 2 Atkyns os. 

If after a bidder for an eſtate under a decree is confirmed the beſt purchaſer, 
he is kept out of poſſeſſion ſome time by a mortgagee, and in that time ſeveral 
lives fall in, whereby the value of the eſtate is greatly increaſed, the court will 
order a further ſum to be paid by the purchaſer. Davy v. Barber, M. 1742. 
2 Athyns 489. 

A fire-engine ſet up for the benefit of a colliery by tenant for life is perſonal 
eſtate, and ſhall go to the executor : ſo a cyder-mill let in very deep into the 
ground. Lawton v. Lawton, M. 1743. 3 Atkyns 15. 


If a man has power to charge a ſum on land by deed or will, and executes it 


by a voluntary deed, it is perſonal aſſets, and his ſons in law claiming under ſet- 
tlement before marriage are not intitled to the benefit of it, Pack v. Bathurſt, 
T. 1745. 3 Atkyns 269. 

An eſtate pur autre vie, tho' it is deviſed, is liable to ſpecialty debts; for the de- 
viſe is void by the ſtatute of fraudulent deviſes. We/tfaling v. W;ftfaling, H. 1746. 
3 Atkyns 460, | | 

It adminiſtrator de bonis non finding the outgoings of a college leaſe to exceed the 
profits, neglects to renew, and ſuffers the heir at law of teſtator (whoſe lands lie 
intermixed with the leaſehold) to renew, ſuch heir will be liable to pay the debts 
if the reſt of the perſonal eſtate falls ſhort. Semb. for the leſſee in a new leaſe, 


taking in the right of the owner of the old, muſt take it, ſubject to all the equity 


5 1 the original leſſee was liable. Edward v. Lewis, 7. 1747. 3 At- 
ns 538. | 
An eſtate made ſubje& by will to a term for payment of debts, muſt firſt be 
applied before creditors can come on the eſtate deſcended to the heir at law. 
"_ V. 282 74710 3 Athyns 5 56. 
ets deſcendible on the heir at law muſt be applie cit 
01 1 53 pplied before lands ſpecifically 
a perſon has a general power to appoint to uſes, it is his abſolute eſtate, and 
ſhall be ſubje& to his Abe 7 failure. 53 Troughton, H. 1747. 3 Athyns 656. 

An office (as houſckeeper of the Palace and Houſe of Lords) granted for years 
is liable to debts, and a fee, being an allowance by lord-chamberlain's warrant, for 
particular purpoſes is part of the office, tho' a voluntary grant of the crown, 
and tho it may be varied. Schellenger v. Blackerby, M. 1749. 1 Vezey 347. 

: If a tenant for life, remainder to his ſons in tail, remainder to his nephew B. 
in tail, remainder over, lets in B. immediately, on his agreeing to permit A. “'s 
appointee to receive the rents for as long time after A.'s death as he B. thall en- 
joy 3 during A. 's life; this is part of As general aſſets, tho he has appointed 
| | to 
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40:4.daughter unprovided for, and B. ſhall ſuffer a recovery. Ld. Townſtend v. 
Minabam, T. 1750. + Vezey I, | 
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: If * lende B. 500 J. on his note, he aſſuring him that his aunt had left him 
40:01. which Chancery had decreed him; but it appears that this 4000. was 


obliged to pay it. Trelauny v. Broth, P. 1742. 2 Atkyns 307. 

I A. tenant in tail in remainder, in his father's life-time limits the lands on 
his marriage, and covenants after his father's death to ſuffer recovery to the ſame 
uſes, with power to revoke and create new, which he afterwards does, and ſuffers 
recovery, declaring the uſes to truſtees for himſelf for life, to truſtees to preſerve, 
&c. to raiſe portions, and to his firſt and other ſons in tail-male, &c. theſe lands 
were never aſſets of A. nor are liable to debts by ſpecialty, tho' they would to 
ſuch debts as are ſpecific liens. Brown v. Durſtan, H. 1747. 3 Athyns 631. 

If A. having a church-leaſe, on renewal inſerts his brother B.'s name with his 
own, A. paying the fine and rents, and receiving the profits, if it is proved by 
one witneſs that he intended B. ſhould have the ſurvivorſhip, it ſhall not be aſſets. 
Maddiſen v. Andrew, M. 1747. 1 Vezey 57. | 

If A. makes a voluntary ſettlement, reſerving a power to charge it with 1000 /. 
and by his will leaves a legacy of 300 /. to be paid by his executor, chargeable on 
all his real and perſonal, and the perſonal is inſufficient, this ſhall be aſſets tho 
A. does not refer to the power. 41619. 

If part owners of a ſhip, A. being one, enter into agreement impowering A. to 
contract for building, Sc. a ſhip for them, with covenant to bear proportional 
ſhares of expences, and A. dies inteſtate, his ſhare ſhall not go inte his general 
aſſets, but the other part owners have a (ſpecific ez thereon, for what they have 
paid or ſhall pay for building and equipping the ſhip. Doddington v. Hallet, J. 
1750. I'Vezey 497. | . 

If tenant for life aſſigns rents and dividends for 21 years, in truſt to pay a debt to 
A. by inſtalments, and if he dies before all the debt is paid, then the truſtee to 
apply the reſidue of the rents and dividends due at making the aſſignment, and 
accruing due afterward, towards ſatisfaction for the reſidue of the debt. Theſe 
arrears are not aſſets, but A. has a ſpecific lien on them. Ld. Townſhend v. Wind- 
bam, T. 1750. 2 Vezey 1. | | | 

Lands in Ireland are not liable, except banker's lands for their notes. Cox v. 
Bateman, T. 1750. 2 Vezey 19. 


(2G 3.) Bill for diſcovery of Aſſets. 


Admiſſion of aſſets, by executor, to one legatee, is an admiſſion to all, Cook v. 


Martyn, P. 1737. 2 Atkyns 2. | 
On a bill for diſcovery of aſſets and ſatisfaction; if teſtator has given judgment 


ſhall have preference. Ld. Townſhend v. Windbam, T. 1750. 2 Vezey 1. 

If teſtator has given judgment for the balance of an account ſtated between him 
and his ſon-in-law and executor, a few days before his death, the maſter ſhall 
inquire what debts, &c. and the judgment ſtand as a ſecurity for the balance, with 

preference, and executor may retain.* 16g. | f 


(2 G. 4.) If the Aſſets are exhauſted by a Debt upon Security, that 
1225 B hall come in Ad. 
'TF 4. agrees to e lands, and dies before he has paid the whole purchaſe- 


money, and by 
758 Pp. 


- 


a 
1 
a 


directed to be laid out in land, and was ſo decreed, the repreſentative of B. is not 


for his daughter's portion, which he articled for before marriage, that judgment 


will, after leaving 800, to B. his ſiſter, gives the purchaſed 
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and all his perſonal eſtate to C. his executor, who commits dr uaſtovit and 

2 7 to D. his ſon, the vendor ſhall take ſatisfaction on 
the lands that B. may be paid out of the perſonal aſſets. Pollexfen v. Moore, H. 
1745. 3 Athyns 272. e + | 

Simple contract creditors cannot ſtand in the place of every ſpecialty creditor to 
affect real aſſets, but only of ſuch as had remedy — both real and perſonal 
affets of the debtor deceaſed. Lacam v. Mertins, M. 1749. 1 Vezey 212. 

Therefore, if a woman in her huſband's life-time levies a fine of her eftate, 
making it ſubject to 2000 J. his debt, and after his death. borrows 400 / more, 
and charges the eſtate with it; the ſimple contract creditors ſhall come on the 
real eſtate for the 400 J. ſatisfied out of the perfonal, but not fot the 2000 J. which 
was not the wife's debt. Lid. | | 

Aſſets ſhalt not be matſhalled to ſupport a legacy contrary to law, as if teſtator 
deviſes real eſtate to be fold, and the money applied to charitics, and directs debts 
and legacies to be paid out of perſona}, the court will not order them to be paid 
out of the real, and the perſonal to go to the charity. Megg v. Hedges, M. 1750 


2 Vegey 52. 
(3 H.) Aſſignment; what ſhall be a good one. 


T F 4. and B. are two executors, refiduary legatees, and A. far valuable con- 
I ſideration aſſigns part of his reſiduum to C. and afterwards for valuable conſider- 
ation aſſigns his whole reſiduary ſhare to B. without notice, yet as it is but a 
thoſe in action even to the executor, the firit aſſignment mult take place. Tour- 
ville v. Naiſh, T. 1734. 3 P. V. 307. ; : 

If A. inſures a houſe for ſeven years, and his term expires before the inſurance, 
and afterwards the houſe is burnt, and then he aſſigns the policy to B. the land- 
lord B. ſhall not recover againſt the inſurers. Salers Company v. Hand=in-Hand 
Fire Office, P. 16 G. 2. Will. 10. N 

If an executor aſſigns over a mortgage of his teſtator's to his own creditor in 
ſat isfaction of a debt due from him, it is a good alienation, and the daughters of 
teſtator's creditors under a ſettlement cannot follow it. Nugent v. Giffard, M. 
1738. 1 Athyns 463. | | 

If a leſſee, who has covenanted not to aſſign without leave for himſelf and exe- 
cutors, but not for aſſigns, becomes bankrupt, and the leaſe is aſſigned, the allignee 
is not bound by the covenant, and may aſſign. Ph:pot v. Hoare, M. 1741. 
2 Atkyns 219. 

But if the under aſſignee is inſolvent, does not reſide on the premiſſes, nor plow 
and ſow, refuſes to ſhew the aſſignment, and leſſor has accepted no rent, the court 
will ſet aſide the aſſignment. Hid. 

An aflignment by the clerk of the peace to creditors, under an inſolvent debtor's 
act, need not be ſealed, Barret v. Powell, H. 1741. 2 Athyns 242. 

If the obligee delivers a bond, ſaying, “ In caſe I die it is yours, and then you 
* will have ſomething,” it is a ſufficient dondrio cauſa mortis, and paſſes the equit- 
able intereſt of the bond after the death. Snellgrove v. Bailey, H. 1744. 3A 
kyns 214. ; 

1 A. a banker having a mortgage dies, leaving a widow and five children, and 
appoints the widow, his eldeſt ſon F. and another petfon, executors, and deviſes 
to them all his real and perſonal eſtate, in truſt to pay debts, and the reſidue to be 
equally divided between his children; after payment there is a large reſidue; the 
mortgage is left in a maſter's hands in a ſuit ; the children come of age; J. is ap- 
pointed receiver of a great eſtate of B. the caſh of which is kept at the ſhop; he 
with the other two executors, no ways concerned in intereſt, aſſign the mortgage 
to the maſter as a ſecurity for his receiverſhip, reciting, that the money due was 
the money of J. and he dies indebted to the eſtate, the aſſignment ſhall net be 
{et aſide, and the executors of B. ſhall have the benefit of it for what is due on 
the receiverſhip, Mead v. E. Orrery, T. 1745. 3 Athyns 235, 
An aſſigument by an executor for a valuable conſideratien is never ſet aſide bot 
for frand between the executot and aflignee, Bid. 

1 1 If 


- 


CHANCE N. 


t A tenant for life is diſcharged under an inſolvent act by 
chuſe; and not by his own claim, yet the eſtate in tail veſts in the a 
v. Coole, T. 1746. 3 Athyns 378. | 

Tf A. indebted to B. gives him a draft on a fund, due to him out of the Ex- 
chequer; this is a good aſſignment, and ſhall prevail againſt aſſignees of A. be- 
come bankrupt. Row v. Dowſon, M. 1749. 1 Yezey 331. 

If a man deviſes lands to his two daughters and their heirs, if either marry 
without conſent, ſhe to have only eſtate for life; if either die unmarried, his ſon 
A, or his heirs ſhall take it to him and his heirs, paying 500/. to the other daugh- 
ter: A. in the life of both ſifters conveys theſe lands, and all others to which he 
had any claim, &c. to his ſecond ſon, and A. dies, and then one of the ſiſters un- 
married; this is a good aſſignment, tho' the word poſſibility is omitted: and the 
eldeſt ſon of A. cannot have the lands on paying the 500/. Wright v. Wright, H. 


1749. 1 Yezey 409. 


the compulſory 
ſhgnee. Smith: 


(2 1.) Average, 


ENANT for life of an eſtate for the lives of others ſhall pay one-third of 
the fine and charges of renewal of the leaſe, and the remainder-man in tail 


two-thirds. Verney v. Verney, P. 1750. I Vezey 428. 


(2 K.) Award. 
(2 K. 1.) When it ſhall be confirmed. 


THE court will decree the ſpecifick performance of an award to convey 
an eſtate, where the party ſubmitting has received the money, the conſide- 


ration for doing it. Hall v. Hardy, T. 1733. 3 P. W. 187. 
(2 K. 2) When it ſhall be avoided. 


It is improper to come into this court to ſet aſide an award merely for an ob- 
jection in point of form. Lingood v. Eade, M. 1742. 2 Atkyns 501. 
This court will not take greater latitude in determining awards than courts of 


law. Bid. 
If an award directs that the debts due from the parties jointly ſhall be paid by 


them in moieties, and then mentions three ſuch debts only, the court will not 


make a preſumption that there are more. id. | 

If an award directs the debts due to the parties jointly to be paid to them in 
moieties, it is ſufficient; and tho' it recommends to them to appoint a receiver, 
and if they do not, requeſts the court to do it, it ſhall not be avoided ; for it is 
not a delegation of their power, but a recommendation ; and if the parties do not 
comply, it is ſurpluſage. Bid. 

If the award directs the parties to give general releaſes, it is good, tho' it ſays 
the form to be ſettled by the maſter, if the court pleaſes to give directions. 
Bid. | 
If there is a palpable miſtake or miſcalculation, the party aggrieved may bring 
2 bill againſt the other party, and not againſt the arbitrator, Anon. 7. 1748. 
3 Athyns 644. 55 
If an award is made a rule of B. R. which court refuſes to ſet it aſide on 
one hand, or to grant an attachment on the other, ſo that one party is left to 
his action on the bond, this court will conſider the other as left at liberty to 
alk relief by bill. Mard v. Periam, 1720. cited by Lord Hargwicke, in Chicot v. 


Legugſue, T. 1751. 2 Vegey 315. 


If one of the parties hearing that arbitrator intends to make his award, deſires (, k. 3.) 
him to defer it till he can talk with him to ſupport ſtated accounts, notwith- Or made 


ſtanding which be makes his award, the dime expiring in two or three days, the bo pron aſſent 


Court ml ſet afide the award. Sprtigue v. Carpenter, T. 1735, 3 P. M. 361. = 
; % 3 s N | 


. 


confeſs jud 


(2 K. 6.) 
If made by 
corruption or 


partiality. 


If A. by articles prev f 
tain uſes, and then to the iſſue of the marriage, and gives ö 
gment, which is entered up, and afterwards A. enters into partnerſhip 
indebted to partnerſhip eſtate, ſubmits to arbitration, and 


with B. and being 


award is made that part of the ſtock in trade ſhall be lodged in a third perſon's 
hands for certain purpoſes, and the truſtees bring ſcire faczas on the judgment, 
and take à moiety of the depoſit in execution as the property of A. the execution 


ſhall not be ſet aſide. Thom ſen v Neel, P. 1738. 
Ar bitrators are not bound to give notice of the time when or place where they 


G HNO E. NM x. 


1 Atkyns 60. 


intend to meet. Tittenſon v. Peat, T. 1747. 3 Atkyns 529. 


If a ſubmiſſion be by rule of B. R. and umpirage made thereon, and no ap- 
plication to that court within the time limited by ſtatute, yet equity may take 


ious to marriage, agrees to veſt 10007; in truſtees for cer- 
warrant of attorney to 


cognizance of it after the time elapſed. P. 2. Barons cont. 1 Alaraes v. Campbell, 
P. 1729. Bunb. 265. 


If part of the evidence is not ſhewn to one of the arbitrators, and he ſwears if 


he had ſeen it he would not have made the award, it ſhall be ſet aſide. 
v. tees, T. 1737 


FAY 


Athyns 63. 


Mede al 2 


If a bill is brought to ſet aſide an award, made a rule of B. R. for fraud, and 
defendant pleads the award, but by his anſwer ſubmits to amend errors, the court 
will order the plea to ſtand for anſwer, tho' the proper proceeding ſhould have 
been in B. R. by ſhewing cauſe againſt the rule for attachment. 


Dung, H. 1740. 


2 


Atęyns 155. 


Kam pſbire v. 


If an arbitrator makes an improper declaration, as that he will make A. pay 
coſts, or that A. having miſuſed B. he will now mulct him in his repreſentatives, 


he ſhall pay coſts, 


vey 315. 


Ward v. Periam, 1720. Chicot v. Lequeſne, T. 1751. 


(2 L.) Bankrupts. 
(2 L. x.) When Chancery aids. 


2 Ve- 


F bankrupt, whoſe eſtate is in mortgage, conveys the equity of redemption to a 
third perſon, after act of bankruptcy, but before commiſſion, this ſhall not de- 
feat the aſſignees, but mortgagor ſhall reconvey to them, on payment of princi- 


pal and intereſt. Collet v. De Gols, H. 8 C. 2. 


. 


A bill may be brought for ſettling the demands of creditors, tho' the court 
would have had the ſame power on a petition, and the rule of determination muſt 


be the ſame on both. Brom y v. Goodere, M. 1743. 


i Atkyns 7 


The repreſentatives of a bankrupt are bound by the proof of the debts before 
the commiſſioners, unleſs objection made in a reaſonable time. 
If there is a decree for a receiver to collect partnerſhip debts, and that A. one of 
the partners, ſhall not diſpoſe of any of the ſiock, and the morning of the decree 
he removes part of it, and then becomes bankrupt, and the affignees get poſſeſſion 
of it; the court will order them to deliver it up to the receiver, and all others 
who have taken any effects or given notes ſince the decree, tho' it is not actually 
paſſed, Skip v. Harwood, T. 1747. 3 Athyns 564. 
Bill lies for aſſignee of a bankrupt for delivery of goods pledged by the bank- 
rupt, notwithſtanding ſtatute of limitations, and alſo as he has a right to come 


here to know what is due, that he may make a tender. 


1719. 1 Vezey 


278. 


Did. 


Kemp v. Weſtbrook, J. 


If A. after ſecret act of bankruptcy pays money (without fraud, and before the 
commiſſion) to B. againſt whom the aſſignees recover it at law, B. ſhall in this 
court be allowed the ſums he paid A. during the ſame period, notwithſtanding 
this claim was over- ruled at the trial. Billon v. Hyde, M. 1749. 1 Vezey 326. 


„ M a bankrup 


t's eſtate in mortgage becomes veſted by meſne aflignments in 


another, who after the bankruptcy, but before the commiſſion, gets a releaſe 


(2 L. 2.) When not. 


of 
the 


Den Nek R V. 


the equity of redemption from the bankrupt, he is as a purchaſer for a valuable 
conſideration, and the court will not take advantage of him, nor grant a diſcovery 
againſt him. Collet v. De Gols, H. 8 G. 2. C. T. T. 65. . 5 
If there are mutual demands, defendant at law may ſet off his demand againſt 
plaintiff, under fat. 5 G. 2. c. 30. and need not come into equity. Lock v. Ben- 
net, 7. 4 740. 2 Atkyns 49. | 
If a man has a ſpecifick lien upon the ſtock of a bankrupt, he ſhall have ſatis- 
faction firſt, and not be obliged to come in as a creditor, Thus a partner ſhall 
have his ſhare before the ſeparate creditors of the other partner can affe& the ſtock, 
and this notwithſtanding any agreement to diſſolve the partnerſhip, unleſs the con- 
ditions were performed by the bankrupt. Meſt v. Skip, P. 1749. 1 Vezey 239. 
The commiſſioners may proceed ex parte without order, if the other party does 
not attend. Ex parte Bax, TJ. 1751. 2 Vezey 388. 
If commiſſioners certify ex parte that objections to their certificate were waived 
by objector's counſel, the exception ſhall be over- ruled. Hia. 


(2 M.) Baron and Feme. 
(2 M. 1.) Suit by them. 


Feme- covert may have leave to change her prochein amy, after progreſs in the 
cauſe, the new one entring into recognizance to anſwer coſts, and abide or- 
der on hearing. Lady Lawley v. Halen, M. 1731. Bunb. 3 10. 
If feme- covert ſues with her huſband for her ſeparate eſtate, the court will order 
payment to a truſtee for her. Griffith v. Hood, T. 1752. 2 Vezey 452. 
Bill by huſband and wife, he claiming in her right, is to be conſidered as bill of 
the huſband. Pawlet v. Delaval, 2 Vezey 663. en | 


(2 M. 2.) Suit againſt them. 


F huſband and wife are defendants, the wife muſt anſwer, tho' her anſwer can- 
not be read againſt the huſband; tho' it may, poſſibly, againſt her when 4i/- 
covert.  Wrotteſley v. Bendiſh, H. 1733. 3 P. V. 235. | 
If huſband and wife are joint defendants, yet if it appears that they have op- 


polite intereſts, the court will order the wife to anſwer ſeparately. Penne v. Pea- 


M0. GT. T. 41. | 
A wife ſhall be allowed to anſwer ſeparately, if ſhe cannot in conſcience ſwear 
to the anſwer prepared by her huſband. Ex parte Halſam, T. 1740. 2 Athyns 50. 
If huſband and wife are adminiſtrators and live abroad, and wife coming to 
England is taken up on proceſs of contempt againſt both, and gives bond for ap- 
2 appears, and obtains time to anſwer ſeparately, ſhe cannot afterwards 
ave the bond and appearance ſet aſide. Travers v. Bulkeley, H. 1749. 1 Vezey 
383. 1 Wilſon 264. 


(2M. 3.) What they ſhall be compelled to do. 


If A. ſettles an eſtate in truſtees to him for life, his wife for life, and to the 
heirs of their bodies; they have a daughter, who marries B. A. marries a ſecond 
wife, and agrees to ſettle this eſtate on her and their iſſue. Afterwards all agree 
that B. ſhall have 200/. with his wife, and the eſtate go to C. ſon of the ſecond 
marriage; B.and his wife by an anſwer afterwards diſclaim, but ſhe after that refuſes 
to join with C. in a conveyance to a purchaſer : the court will not decree her to 


Join, but will decree B. to join, and to procure her to join, or that he B. ſhall 


refund the 200/, Sedgwick v. Hargrave, M. 1750. 2 Vezey 57. 


(2M 5.) Act of the Huſband, when it binds the Wife. 


If leaſe. for years is aſſigned before marriage to truſtees, to make leaſes. for 
benefit of huſband and wife, and after marriage huſband and wife make a leaſe, 
it ſhall be good againſt the widow, 1 v. Atkinſon, P. 1724. Bunb, 162. 


* 


150 


e 


If three ſiſters of an inteſtate agree to divide his perſonal eſtate, and ſign a me- 
morandum at the bottom of the account; and a mortgage in fee, and another for 
a term, are allotted to A. one of the ſiſters, whaſe huſband, before any aſſignment, 
borrows 200 J. of B. on note, depoſits the two mortgages, and promiſes in writing 
to aſſign them as a ſecurity, and dies, this promiſe to aſſign amounts in equity to 
an aſſignment pro tanto, but the reſidue belongs to A. as her choſes in action. Bates 


v. Dandy, 7. 1741. 2 Atkyns 207, | : 
—_ 4 aſſign his wife's term, or truſt of a term, (unleſs from himſelf for 
her benefit), or her mortgage in fee, or her choſe in action, or her poſſibility tor 


valuable conſideration, or releaſe her bond without receiving any of the money, 


Did. | | ; 
wife's lands to a purchaſer, and after. 


If huſband and wife join in fine of the : | 
wards the huſband alone declares the uſes by articles, and there is no other deed 


declaring uſes, and theſe do not vary from what ſhe intended, and ſhe has ac 
quieſced for many years, ſhe is bound. Swanton v. Raven, T. 744. 3 Athyns 10;, 
If by marriage ſettlement of A. a term is created to raiſe 2000 /. apiece for the 
daughters /iving at bis death, who ſhall attain 21, or be married ; and one daughter 
B. marries C. in A.'s life-time, and previous to the marriage there is a covenant on 
the part of C. reciting, that B. had aſſigned a bond for 5co/. to truſtees, to him 
for life, her for life, then to their children then living, or in default of children 
to the executor of the ſurvivor of B. and C. and that C. ſhall after the marriage 
aſſign to truſtees all money and ſecurities then due and owing, and belonging to B. or 
which ſhe is intitled to in any reſpect whatever; and then A. dies, and then C. 
leaving children, the,2000/. ſhall be ſecured to them. Baſh v. Datway, T. 1747. 


3 Atkyns 530. 1 Vezey ig. 
(2 M. 6.) When not. 


If two fiſters joint-tenants in fee marry, and the huſbands make a partition 
between themſelves, and the heirs of the wives; this agreement of the huſbands, 
tho' attended with long poſſeſſion, does not bind the inheritance of the wives. 


Treland v. Ritth, M. 1739. 1 Atkyns 541. 
If a feme- covert has an intereſt in real eſtate intailed, no agreement of remain- 


der- men can bar the intail without a fine, nor can this court carry ſuch agree- 
ment into execution as to a legal eſtate, Trafford v. Boebm, H. 1746. 3 Atkyns 


440. 
(2 M. 7.) When the Huſband ſhall be bound by the AR of the 
Wife. | 


The huſband during the coverture is liable to all the wife's debts before cover- 
ture, (in equity as in law), tho' he get no fortune with her. Heard v. Stanford, 
H. 9 G. 2. C. T. T. 173. 3 P. . 409. 

But if any part of her fortune was not recovered by the huſband during the 
coverture, and it comes to his hands as adminiſtrator after her death, it is liable to 


her debts, Lid. 
If a widow having children, for whom there is no proviſion made by articles 


3 to her ſecond marriage (her intended huſband party thereto) conveys her 


ands, &c, to truſtees, to divide among her children by the firſt marriage, if none 
by the ſecond, or if any, then among the children by both ; and after marriage 
huſband and wife mortgage to perſons having notice of the ſettlement ; the ſettle- 
ment ſhall ſtand good, and not be conſidered as voluntary againſt creditors or pur- 
chaſers, Newftead v. Searles, H. 1737. 1 Athyns 265. 

If a man by will gives a third of the moiety of the reſidue of his perſonal eſtate 
to his daughter A. who marries B. and they have iſſue C. and while abroad aſſign 


over this third in truſt for C. if they die before their return; B. dies, and before 


the money is reduced into poſſeſſion A. marries a ſecond huſband D. and dies, 


D. ſhall make proviſion for C. out of this money; and if he writes letters, ſaying, 
he is willing to ſettle the whole on her, and dies, theſe letters ſhall be taken as 


an appropriation of the whole to C. Groſvenor v. Lane, P. 1741. 2 Athyns 1 x 
(2 M. 8.) 
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1094 Huſband is not chargeable (in equity nor in law) with his wife's debts 
After Her death; tho“ he has a large fortune by her. Heard v. Standford, H. 
9, Gl 2. C. T. T.173. 3 P. V. 409. 


(2 M. 9.) Truſt for a Wife; when it enures to the Huſband. 


If a bond is deviſed to a wife, 70 her ſole and ſeparate uſe, the intereſt is veſted 
in her in equity, as much as if it had been deviſed to truſtees for her ſeparate 
uſe. Rolfe v. Budder, H. 1724. Bunb. 187. 

If a man propoſing to give a feme-covert money for her ſeparate uſe, to ſecure it 
gives her a note for ſo much received, and promiſing to be accountable, it is aſſets 
of the huſband after his death. Hoages v. Beverley, H. 1724. Bunb. 188. 

If a feme-covert depoſits money in a man's hands, to be kept for her ſeparate 
uſe, it is aſſets of the huſband after his death. Bid. 

If 100 J. per annum is ſettled in truſt for a wife's pin-money, and the huſband 
notwithſtanding finds her in clothes and other neceſſaries, it is a bar to any de- 
mand for arrears of pin- money during ſuch time, Fowler v. Fowler, P. 1735. 

P. V. 353- 

, If A. inded to 5000 J. to be raiſed by a term in lands, S. in her father B. “s 
marriage ſettlement, and is tenant in tail expectant on her father's death in lands, 
R. marries N. without ſettlement, and B. mortgages part of S. lands to T. and 
then deviſes S. to be ſold for payment of debts and legacies, and the remainder to 
A. in tail, and dies indebted, and N. agrees to ſubject K together with S. to the 
payment, and N. and A. levy a fine, and both eſtates by all proper parties are 
ſettled to pay the incumbrances on S. and all B.'s debts and legacies, and they 
are paid off except the mortgage on S. and N. aſſigns the truſt term to T. and F. 
aſſigns the mortgage term of part of S. to N. who demiſes other part of S. to 7. 
ſubject to redemption on payment; and afterwards N. and A. ſufferrecovery of S. and 
ſettle it as to a rent of 405. per annum to N. and his heirs, and the reſt to truſtees, 
for a term to raiſe 1000 4. and ſubje thereto to N for life, A. for life, ſons in 
tail, daughters in tail, and the ſurvivor in fee, This is a ſufficient diſpoſal of the 
term by N. ſo that the 5000 J. does not ſurvive to A. as a choſe in action, but ſhall 
be conſidered as part of NV. 's perſonal eſtate. Incledon v. Northcote, H. 1746. 
3 Athyns 430 5 

If perſonal eſtate is given to the ſeparate uſe of a ſeme- covert, ſhe is conſidered as 
a feme ſole, and may diſpoſe of it and all the accruer upon it, if ſhe is ſeventeen. 
Hearle v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298. 


(2 M. 10.) When the Huſband ſhall be aided for the Portion of his 
Wife. 


If on marriage certain agreements are made by way of ſettlement on the wife, 
and the huſband dies without having recovered a bond debt given to the wife while 
ſole, it ſhall go to the huſband's repreſentative, he being a purchaſer, tho' the 
wife's fortune was of more value than what ſhe was to have by the ſettlement, and 
ſo nothing moving from the huſband to the wife. Adams v. Cole, H. 9 G. 2. C. 
Tc T. 168. - ; 

Neither the huſband, nor any perſon ſtanding in his place, can have the wife's 
fortune, (in this court) without making a proviſion. Middlecome v. Marino, H. 

1742. 2 Atkyns 519. | 
If there is any queſtion as to the validity of the marriage of a ward of this court 
abroad, the court will not order money out of the Bank to be paid to the huſband. 
Roach v. Gar van, M. 1748. 1 Vezey 157. | 
A wife muſt be preſent in court, to conſent or ele; if abroad, perſons may be 
impowered to examine her ſeparately, and to certify to the court, ſhe and they 
bgning-it. . Parſons, v. Dunne, M. 1750. 2 Vezey 66. 
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(2 M. 1 1.) When the Wiſe ſhall be aided againſt the AQ of her 
| / 236 Huſband. 


If a woman before marriage conveys her eſtate to truſtees, to pay her the profits 
during life, and after her death as ſhe ſhould by will appoint, (or for want of it to 
her right heirs,) and ſhe marries, and her huſband mortgages, and they both levy 
fine of the premiſſes, declaring the uſes to be for ſecuring principal and intereſt ; 
this ſhall bind the wife, tho' ſhe infiſts in her anſwer that it was by dureſs and 
fraud, unleſs it is otherwiſe proved. Penne v. Peacock, M. 8 G. 2. C. T. T. 41. 

If a huſband deſerts his wife and children, and her relations lend her ſtock 
wherewith ſhe trades and makes a profit, and lends money on bond and note, 
which the borrowers make payable to the huſband ; all ſhall be conſidered as her 
ſeparate property, and if the huſband ſeizes her effects, the court will order them 
to be reſtored in ſpecie, or if diſpoſed of, to pay the value, and the bond and note 
to be paid to her ſeparate uſe. Cecil v. Juxen, H. 1737. Athyns 278. | 

If there is a proviſo in marriage articles, that if there is no iſſue, then the por- 
tion, and all ſums given the wife during the marriage, ſhall be enjoyed by the 
huſband, his executors, Sc. to their own uſe; and the wife's mother leaves 
2000 J. to them and the ſurvivor, and if no iſſue, then after the death of the ſur- 
vivor to her own executor; and 1000/. is paid to the huſbind, who dies and 
leaves all his eſtate to his executor, in truſt for, &c. ; this 1000 J. ſhall notwith- 
ſtanding belong to the wife, as not ſuch money as intended under the covenant, 
Hawkyns v. Obyn, P. 1743. 2 Alkyns 5419. | 

If by articles previous to marriage of A. and B. the father of B. covenants 
to pay A. 1000/, and that his executors ſhould pay him 500 J. more as the reſi- 
due of B.'s marriage- portion; and A covenants to ſecure by ſpecialty 1000/. to 
B. if ſhe ſurvives; and after the father's death, A. being indebted, afligns the 
500 J. to C. and then becomes bankrupt; C. ſhall have it. Brett v. Forcer, H. 


1746. 3 Athyns 403. 
(2 M. 12.) Proviſion for a Wife. 


F A. deviſes 2000 /. ſtock to B. by her maiden name, not knowing her to be 
married, and the huſband and wife agree to ſettle this 2000 /. in truſtees, in 
truſt for the huſband and wife, and the ſurvivor, and transfer to truſtees, and a 
declaration of truſt is prepared and ſent to huſband, who objects to it as not ac- 
cording to the agreement, and directs another according to it, which is drawn, but 
before executed huſband dies, and wife adminiſters; ſhe ſhall have the 2000 J. in 


her own right, and not as adminiſtratrix. Fort v. Fort, H. 9 G. 2. C. J. T. 171. 


If a huſband voluntarily after marriage allows his wife the profit of butter, poul- 
try, and the like, out of which ſhe faves 100 J. which he borrows, and dies; the 
court will allow this as a debt, and ſhe ſhall come in as a creditor for 100 /. eſpe- 
cially if there is no defect of aſſets. Sanning v. Style, M. 1734. 3 P. V. 334. 

Or if he allowed her two guineas on the renewal of every leaſe. Caimadyzv. 
Calmady, 3 P. V. 339. 

If huſband does not pay his wife her full pin- money, and on her complaining 
thereof, tells her ſhe ſhall have it at laſt, and dies; ſhe ſhall be let in to have the 
arrears of her pin- money. Ridbut v. Lewis, H. 1738. 1 Athyns 269. 

If a huſband promiſes his wife that her daughter ſhall have her jewels, and after 
her death puts them in a cheſt, and delivers them with an inventory and the key 
to a friend, for the daughter's uſe; this is a ſufficient delivery to veſt the proper- 
ty, and ſhall not be altered by his afterwards taking out ſome of the jewels, and 
giving them to his ſecond wife. Lucas v. Lucas, T. 1738. 1 Athyns 270. 

If Huſband, by articles previous to a ſecond marriage, agrees that one-third of 
his eſtate ſhall after his death go to his wife, and one-third to his children by that 
and the former marriage, and afterwards transfers ſtock to his wife for her own 
uſe, and makes his will, directing that after his marriage- contract fulfilled, his 


effects ſhould be divided between his wife and two daughters; the transfer of 


ſtock 
1 


Fenn 


flock ſhall not affect the groſs eſtate of teſtator, the whole of which was to be di- 
vided in ſuch proportions by the marriage articles, which he could. not alter; yet it is 

againſt the teſtator, and ſhall be anſwered out of his teſtamentary ſhare; for 
gifts between huſband and wife will be ſupported in equity, tho” the law does not 
allow. the property to paſs, 16:9. 

If A before marriage conveys land to truſtees, to ſecure 100/. to his wife for 
her ſeparate: uſe, and after many years, on diſputes, ſhe leaves him and goes 
abroad, but without ſuſpicion of incontinency, and is excommunicated, for non- 
appearance to a ſuit for reſtitution of conjugal rights, inſtituted after ejectment 
brought by the truſtees for arrears of annuity ; the court will not relieve againſt 
payment of it, tho” the huſband offers to receive her, and ſhe will not return; 
_ eſpecially if A. has paid her ſome part of the annuity ſince her elopement. Moore 

v. Moore, H. 1737. 1 Atkyns 272. 

If father and ſon are parties to marriage-contra&t, and there is a deficiency in 
the lands ſettled for jointure, the wife has a lien on the eſtates both of father and 

ſon. Probert v. Morgan, P. 1739. 1 Atkyns 440. 

If by articles previous to marriage it is agreed, that every thing which ſhould 
come to the wife ſhould go to them for their lives, and after the death of ſur- 
vivor to the heirs of the body of the wife by the huſband begotten ; the money 
veſts in her only. Green v. Elins, M. 1742. 2 Atkyns 473. 

If A. having an annuity for life of 50 J. iſſuing out of lands, marries B. and on 
ſeparating, B. covenants to allow 14/. per ann. out of his own eſtate, and 24/. out 
of the annuity, and 12/. for his daughter by A. and then B. aſſigns all his eſtate 
(including the annuity) to C. a creditor fince the deed of ſeparation, the truſts 
ſhall be decreed as againſt B. and on A.'s paying C. the remainder of his debt, he 
ſhall afiign the annuity to the truſtee in the deed of ſeparation. Pitzer v. Fitzer, 
H. 1742. 2 Athyns 5 II. | | 

If A. an infant intitled to a leaſehold, and to 5001. tefidue of her father's eſtate, 
marries B. who by deed after marriage agrees with the father's executors that the 
500/, ſhall be ſettled to A. s ſeparate uſe for life, and then to the iſſue of the mar- 
riage, with power to truſtees to lend the money to B. which they do, and B. be- 
comes bankrupt ; the truſtee ſhall come in as creditor for the money paid after 
execution of the deed. Mzddlecome v. Marlw, H. 1742. 2 Atkyns 519. 

If a huſband obliged to do a particular thing for his wife's benefit, does a thing 
equally beneficial, it ſhall be preſumed a ſatisfaction: as, long annuities are ſettled to 
huſband for life, wife for life, then all the children equally, with proviſo, that huſ- 
band, wife, and truſtees, may ſell them abſolutely; huſband alone ſells, and afterwards 
ſettles ſtock of greater value to himſelf for life, wife for life, eldeſt ſon for life, 
his wife for life, and to the children: this is a ſatisfaction for the long annuities, 
Weyland v. Weyland, P. 1742. 2 Athyns 632, 

If huſband receives confiderable fortune by his wife, and never makes provifion 
for her, and 5oo/. is left her, for which ſhe brings bill, and it is referred to the 
maſter to receive propoſals from him for a proviſion, which he never lays before 
the maſter, and the executor by order pays the money, which is laid out in 
ſtock for the benefit of huſband and wife, ſubje& to further directions, and huſ- 
band dies, the principal and dividends ſhall be paid to the wife; had this 
been the whole fortune, the huſband ſhould have had the dividends. Bond v. 
Simmons, M. 1743. 3 Athyns 20. 

If huſband has received great part of wife's fortune, and will not make ſettlement, 
the court will prevent his receiving the reſidue, and even the intereſt which ſhall 
accumulate for her benefit, unleſs he is ſtarving. Bid. 5 
I an eſtate is given to a huſband for the livelilbcod of his wife, he ſhall be con- 
ſidered as truſtee for her ſeparate uſe. Darley v. Darley, M. 1746. 3 Atkyns 399. 

If A. on his marriage with B. ſettles an eſtate, which fi has no right to 
ſettle, on her in jointure, and A. alſo covenants to leave her a houſe worth 3ooo/. 
or that his heirs, executors, &c, ſhould pay her intereſt of 3000 J. and there is alſo 
a term for paying her 150 J. per annum on failure of performance, and her portion 
is applied to difeharge-incumbrances which are aſſigned to her; after A.'s death, 
and not leaving the houſe, C. the reverſioner, on confirming B.'s jointure and the 
covenant, ſhall have the incumbrances _— to him, and be indemanified out — 
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_ wife's ſeparate uſe, and as ſhe ſhall direct, and ſhe ſells it without truſtees know- 
ledge, and huſband covenants, it is free from incumbrances, and there is no proof 


but the purchaſer muſt rely on huſband's covenant ſolely as againſt incumbrances. 


may afterwards apply to equity to compel the huſband to carry it into execution, 


It in, diſcharge the truſtee, and it is placed out in the huſband's name, intereſt 
Claiming it as her ſeparate eſtate. Pawlet v. Delaval, T. 1755. 2 Vegey 663. 


out the intervention of truſtees, or to her huſband without truſtees, or her judicial 


E AN u. 


the perſonal eſtate againſt the 150 J. per annum. Lord Portſmouth v: Lady Suffolk, 
17 „ 1e O. | I” 

1 1 the 4 pin-money, ſo if a wife ſuffers her huſband (one of the truſ- 
tees) to receive the rents of her ſeparate eſtate, ſhe can come in as a creditor only 
for one year's arrears. Lord Townſhend v. Windbam, T. 1750. 2 Vezey 1. 

If huſband, on receipt of his wife's ſeparate eſtate, buys jewels, and gives them 
to her, it is like paying her the money of her ſeparate eſtate, and ſhe may retain 
them, tho not as parapbarnalia. bid. 

If a man has power to make a jointure of a clear yearly value, the value is to be 
computed at the time the jointure is made, and not during the continuance. . 
Tyrconnel v. D. Ancaſter, T. 1754. 2 Vezey 499. ; 

Clear yearly value means clear of taxes borne by tenants, according to the uſage 
of the country where the lands lie, but ſubject to land-tax, and thoſe borne by 


landlords, Bid. 
(2 M. 14.) Diſpoſition by a Wite. 


If feme-covert has a power to diſpoſe by writing purporting to be a will, yet 
proving it in the Spiritual Court will not give it the authority of a will, it is only 
an inſtrument or appointment in purſuance of a power, and before it is proved 
in the commons as a teſtamentary conveyance, the huſband ſhould be examined as 
to his conſent. Henley v. Philips, T. 1740. 2 Athyns 48. 

If a father creates a truſt of real eſtate, the rents to be paid to his daughters, 
ſole or covert, for their ſeparate uſe, to their own hands, or as they appoint, 
and they join in bond with their huſbands ; the truſtee ſhall pay the rents to the 
obligees. Stanford v. Marſhal, M. 1740. 2 Atkyns 68. 

A mere voluntary promiſe from a huſband to a wife, and executory only, is never 
eſtabliſhed by this court, therefore, if huſband gives a note or certificate to his 
wife, declaring ſhe may diſpoſe of 200 /. as ſhe thinks proper, ſhe cannot diſpoſe of 
them after his death by will. Darley v. Darley, M. 1746. 3 Athyns 399. 

If money is ſettled to be laid out in lands, and a term created to raiſe 4000 l. 
to be paid according to the wife's appointment, and there happens a loſs on the 
funds in which the money is veſted, it falls on the reſidue, and no part of it on 
the 4000 Il. Ole v. Heath, M. 1748. 1 Vezey 135. 

If there is a power to huſband and wife, and the ſurvivor, over a reverſionary 
intereſt after their deaths, by writing under hand and ſeal before two witneſſes, 
and huſband dies, wife marries again, and during coverture appoints by will fo 
executed, it is good. Purnet v. Mann, M. 1748. 1 Vezey 156. | 

If on marriage an eſtate is ſettled in truſtees, to receive rents and profits for 


of huſband's uſing influence, tho' he received the money, the purchaſe is good ; 


Grigby v. Cox, T. 1750. 1 YVezey 517. 

Feme=covert can diſpoſe of her real eſtate only by fine, or by having conveyed to 
truſtees before marriage, in truſt, for ſuch perſon as ſhe ſhall appoint, or by way 
of power over an uſe, as if ſhe conveys to uſe of herſelf for life, remainder to uſe 
of ſuch perſon as ſhe ſhall appoint ; but not by bare agreement with the huſband, 
tho' that may bar tenancy by the curteſy, unleſs the agreement be ſuch, that ſhe 


and then L. whether her heir at law is bound? Peacock v. Monk, H. 1750. 
2 Vezey 190. 
If feme-covert, having ſeparate eſtate, doth with her huſband and her truſtee call 
received by him, on his death ſhe manages it as his executrix ; ſhe is barred from 
It is not determined that a wife may not diſpoſe of her ſeparate property with- 
conſent in court. id. 
She 


. 
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She may do it by act in pars, where no menace or impoſition. Ibid. 
She may pledge it as a ſecurity for huſband's debt, and then huſband ſhall 


erate. Bid. >- 357 
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(2 N.) Charitable Uſes. 
(2 N. 1.) Relief by original Bill. 


N an information by the attorney-general, the court will give proper direc- 
tions as to the charity, without regard to the impropriety of the prayer of 
the information. Actorney-general v. Jeanes, H. 1737. 1 Athyns 355. Attorney- 
general v. Brereton, T. 1752. 2 Vezey 425. 
Any perſon, tho' the moſt remote, in the contemplation of a charity, may be 
relator. Attorney-general v. Bucknall, T. 1742. 2 Athyns 328. | 
Notwithſtanding a decree under a commiſſion of charitable uſes, the court may 
rmit a ſuit here, in which neither fide is bound by what appeared before the 
commiſſioners, but may ſet forth new matter. Burford v. Lenthall, P. 1743. 
2 Atkyns 551. | 
The juriſdiction of this court does not extend to charity-ſchools where local 
viſitors are appointed; if it is a private viſitor, he and his heirs have a right. A.- 
torney- general v. Price, T. 1744. 3 Athyns 108. 
If there is a publick endowment by the crown, then a commiſſion may iſſue 
from this court to inſpect the charity, and the application of the money; but if 


by letters patent, or act of parliament, a local viſitor is appointed, this court cannot 


interpoſe. 1-14. 
Yet the chancellor, in relation to Berłbamſtead ſchool, founded by act of Parlia- 


ment, with a local viſitor, (the warden of A Souls,) did make a decree for taking 
an account for letting leaſes, and propoſed augmenting the ſalaries of the viſitor, 
the ſchoolmaſter, and the uſher, Hid. | 

Where the governors of an hoſpital are viſitors alſo, they are accountable to this 
court quoad the eſtates, but not quoad the government of the houſe, Attorney= 


general v. Lock, T. 1744. 3 Athyns 164. 


Where there is no charter, the information ſhall not be diſmiſſed, becauſe the 
relief prayed is improper ; but there ſhall be a decree for the eſtabliſhment; other- 
wiſe, if there is a charter. Attorney- general v. Middleton, T. 1751. 2 Vezey 327. 

Augmentations of vicarages are charities, and therefore an information in the 
name of attorney- general, may be brought to eſtabliſh a curate's right to a per- 
petual curacy augmented. Attorney-general v. Brereton, T. 1752. 2 Vezey 425. 

If truſtees have a diſcretionary power to repair road A. till it is good, and then 
road B. the court will not interpoſe, unleſs they act corruptly; yet will not diſ- 
miſs the information. A7torney-general v. Harrow School, T. 1754. 2 Vezey 551. 


(2 N. 2.) Tho' the Gift be void by Law. 


If copyhold not ſurrendered is deviſed to a charitable uſe by a will without wit- 
neſſes, it is good as a direction to the heir at law to ſurrender, copyholds not be- 
ing within the ſtatute of frauds ; it is alſo good as an appointment under 43 Elia. 
c. 4, and a ſurrender is not wanted, as a deviſe of lands intailed is good without a 


recovery. Attorney- general v. Andrews, H. 1748. 1 Vezey 225. 


(2 N. 4.) How charitable Uſes ſhall be decreed. 


If a man deviſes his real and perſonal eſtate to truſtees, to pay certain annuities 


and legacies, and then in truſt as to the ſurplus for thoſe perſons that are com- 


monly called diſſenting miniſters, particularly 351, per annum to him at B. the like 
to him at V. the like to him at D. it ſhall be decreed them. Lloyd v. Spillet, 


M. 1734. 3 P. V. 344. H. 1740. 2 Athyns 148. 


If A. leaves money by will, to be diſtributed in charities therein deſcribed at 


the diſcretion of his three executors, and one dies before filing information; the 


power of nominating the perſons to partake of the charity is continued to the 


ſurvivors,. 
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poration of Bedford, T. 1754. 2 Vezey 50g. 


dean and chapter, who do not nominate, biſhop nominates C. who reſigns into the 


COmTA: N N x. 
ſurvivors, for it is ar authority coupled with an intereſt. Aitor neh general v. Clegg, 


K 1 Athyns £308 e 4% 5 
* 1 fo TR thet the court may interpoſe, having a more extenſive 
juriſdiction in charities than in other caſes, 151d, : 

The executors cannot in ſuch cafe divide the charity into thirds, and each nomi- 
nate to a third abſolutely, for the determination of every object is left to all three, 
a here a legacy is given to a charity, A _ be paid from teſtator's death, 

ney-gencral v. Hayes, H. 17536. 1 Atkyns 350. ; Ke 
AH by will 5 to Fe * ſchool at J. and if any man is poſſeſſed of it 
« that teacheth boys, and is richly grounded in the Latin tongue, 5./. to be paid 
„ him yearly for ys three boys,” it 5 be 8 to the ſchoolmaſter for 
ever. mar v. Partridge, M. 1739. 1 Ns 436. 

The 3 of land 2 annuity for payment of a ſchoolmaſter is 
not excuſed from the payment when there is no ſchoolmaſter, tho' it continues for 
years, and without the fault of the owner. Aylet v. Dod, H. 1741. 2 Athms 238. 

If money is left to a ward according to Mr. _— his will, the court will 
(the attorney-general being a party) decree it to be diſpoſed of as the alderman 
and prineipal inhabitants think moſt beneficial for the ward. Baylis v. Attorney- 
general, H. 1741. 2 Athyns 239. : ITS 

If it is quite uncertain whether the donor intended that the capitat ſum ſhould 
be diſpofed of, or only the intereſt and produe of it, the court will not confine it 
to the intereſt and produce. Arlorney- general v. Bucknail, T. 1742. 2 Athyns 328; 

The court will not examine into the reaſons for the amotion of a penfioner in 
an hoſpital with the ſame nicety as if his freehold was concerned. Autorney- 
general v. Lock, T. 1744. 3 Athyns 104. 3 * 

The court will not make a decree for eſtabliſhing a charity, which is properly 
regulated by charter from the crown, Atrorney- general v. Smart, H. 1747. 
1 V. 2. 

If 1 has er to nominate a maſter of a ſchool in fixty days after avoidance, 
on default the dean and chapter in thirty days, on default the biſhop ; A. nomi- 
nates B. who is not qualified, not being a prieſt ; biſhop gives notice of lapſe to 


hands of A. who again appoints B. now a prieſt ; this ſhall be a good nomination, 
tho' — had not taken the oaths. Attornqy- general v. Wycliffe, H. 1747. 1 Ve- 
0. | | 

If A. gives to B. miniſter of the Baptiſts at M. gol. and then gives lands to 
C. in fee, chargeable with an annuity to the Baptiſt miniſter at M. or elſewhere, in 
the pariſh of H. with power to diſtrain ; it is a good charity, and ſhall go to the 
miniſter for the time being; (this will was made before the Mortmain act.) At- 
tarney-general v. Cock, P. i751. 2 Vezey 273. 

A ſchool founded by charter muſt be regulated according to the charter, not in 
this court, as where no charter. Attorney- general v. Middleton, T. 1751. 2 Ve- 


⁊ey 327. | | 
The ſtatutes of a private foundation under a charter are not executed in this 
court, Bid. | 

If a college, having particular powers as to a ſchool, appoints one of their fel- 
lows mafter, and another fellow uſher, (which had never been done before) with 
an yearly ſalary, and the uſher never attends, nor receives the ſalary, but the maſter 
receives it, and there are but very few boys; the court will order the maſter to re- 
fund the uſher's falary to the charity, tho' he ſays he thinks himſelf liable to ac- 
count to the uſher far it, and alſo that he has ſpent it. Attorney- general v. Gor- 


(2 Q) Condition. 
(2 Q. 1.) How conſtrued. 
17 A deviſe an additional legacy to his daughter, on condition that the marries 
a man who bears the name and arms of A. and ſhe matries one who three 


weeks before the marriage calls himſelf A. it is a good performance of the con- 
| I : | | dition, 
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dition, tho" there is no act of parliament, and equity will not dectee him to tc» 
tain the name. Barlow v. Bateman, T. 1730. 3 P. M. 65. | 
If A. deviſes to B. 200 J. provided ſhe marries with conſent of father and 
mother, the cannot have it till ſhe marries, tho' father and mother conſent, for 
marriage is 4 condition precedent to the veſting. Garbut v. Hilton, M. 1739. 
1 Ans 381. | 


(2 Q. 2.) Breach of a Condition, 


If a man by will gives money and jewels to truſtees, to ſell and pay his ſon's ( * 2.) 
debts, provided the creditors, within four months, accept the compoſition and xray __ 


diſcharge the ſon; if ſo, he gives 600 J. to his ſon, if not, gives it over to his grand- be performed, 


children, and no tender is made by the executors, but within four calendar months 
the creditors file their bill, accepting the legacies, and offering to releaſe ; it is a 
performance of the condition, Franco v. Alvarez, P. 1746. 3 Athyns 342. 


If A. is elected under Dr. Ratcliffe's donation, receives the ſalary for five years, (3Q. 3,) 


and then, inſtead of travelling for five more, as the will requires, upon ill health When ic ſhall 


reſigns, and truſtees accept, and put another in his room, he ſhall not refund ; * 


tho if they had refuſed to accept, poſſibly he might. Attorney- general v. Dr. Ste- 
phens, P. 10 G. 2. 1 Athyns 358. 


If a legacy is given to A. on condition that ſhe marry with conſent of B. and no (3 Q. 6.) 
deviſe over in caſe ſhe marry without conſent, it is only in terrorem; but if it is de- 1 
viſed over, it ſhall go to whom it is ſo deviſed over. But this is only as to perſo- terrorem. 
nal eſtates; for if the portion is to ariſe out of lands, and there is no deviſe over, 
it ſhall go to the heir; and if the money is to be laid out in lands, Q, how it 
ſhall go? Pulling v. Reddy, T. 16 G. 2. Will. 21. | 

If A. by leaſe and releaſe limits his eſtate to himſelf for life, &c. with a truſt of 
a term, that if there ſhould be a ſon and two or more daughtets, the truſtees 
were to raiſe and pay to each 2000 J. if ſhe marry with conſent of her mother, and 
in the mean time directs maintenances; and if any die before the pottion paid, 
then it is not to go to her executor, but the eſtate to be exonerated of it, or if 
raiſed, to go to him to whom the reverſion of the eſtate is limited ; and after- 
wards, by will, A. directs 2000 J. a-piece more to each, out of his perſonal eſtate, 
as an augmentation of her original portion, and ſubject to the ſame conditions; 
and if any dies before the original portion becomes payable, then this legacy of 
2000 J. not to go to her executor, but to his widow and executrix : and A. dies; 
and on bill filed the court orders the maintenances to be raiſed immediately, and 
then two of the daughters marry without conſent ; they are not intitled either to 
the original portion, nor to the legacies. Hervey v. Afton, P. 1737. and T. 
1738. Per Hardwicke C. Lee C. J. Willes C. J. and Comyn J. unanimouſly. 

1 Athyns 361. | ; 

A forfeiture for diſputing a will cannot be incurred by conteſting any diſputable 
matter in a court of juſtice. Morris v. Burroughs, H. 1737. 1 Atkyns 399. Lloyd 
v. Spillet, M. 1734. 3 P. W. 344. H. 1740. 2 Atkyns 148, 

If A. gives his daughter B. 2000 J. payable at twenty-one or marriage, if ſhe 
marries with conſent, provided if either of the legatees die before their legacy pay- 
able, it ſhall be divided between the ſurvivors; and B. marries under age ; it is a 
deviſe in terrorem only, and the legacy veſts on the marriage. Underwood v. Mor- 
ris, P. 1741. 2 Atkyns 184. | 7 

Money to be paid nomine pane for nonpayment of the principal ſum, ſhall only 
ſtand as a ſecurity for legal intereſt for it. Aylet v. Dad, H. 1741. 2 Athyns 238. 
But a nomine pænæ in a leaſe to a tenant, to prevent breaking up old paſture 
ground, is otherwiſe, and the whole ſhall be paid. Bid. . 27% „.. 
If a fortune is ſettled on A. provided ſhe marries with conſent of three truſtees, 
if not, over to others; and B. makes a propoſal to one of the truſtees, who com- 
municates it to the other two; they all diſapprove of it, unleſs the father of B. 

will make a better ſettlement, and write a letter to that purpoſe to their agent, 
and fay ©* If he dees, we believe the young folks are too far engaged, and we fail 
be vbliged to conſent ;” and by another letter to their agent they refuſe toconſent n 
any other terms; and B, and 4, marry privately, and after that B, applies to I” 5 
Ws | I other 


other two truſtees, who tell him they will not conſent but on the above terms: 
yet if there is no objection to the perſon or eſtate of P. and the ſettlement is not 
_ diſpataging, the words we /ha'l he obliged to conſent, ſhall be conſtrued a preſent con- 
ſent, and the condition well performed. Daley v. Deſbouverie, 1738. 2 At 
OP e 
. 20 Hon is annexed by will to a deviſe of real or of perſonal eate, (as 
| marrying with conſent) and no notice 1s required to be given, there the legatecs 
muſt perform the condition, or they cannot be intitled ; and if there is a deviſe 
over, forfeiture incurs. Chauncy v. Graydon, T. 1743. 2 Atkyns 616. 
' If one child forfeits by marrying without conſent, and next day another does 
the ſame; he forfeits the ſhare of the forfeiture of the firſt, as well as the original 
portion. Bid. 

If a mother by will gives her daughter A. 800/. if ſhe marry with conſent of 
truſtees in writing and not otherwiſe, and charges her real eſtate with her debts 
and legacies, and A. marries without conſent ; this is a perſonal legacy, and ſhall 
be paid, (had it been originally charged on land it ſhould not); and if- the perſonal 
eſtate is exhauſted by payment of debts or legacies, the real eſtate ſhall make it 
good pro tanto. Reyniſh v. Martin, P. 1746. 3 Atkyns 330. Wilſon 1 zo. 

If a man by will gives 1500/. to each of his grand-daughters on their day of 
marriage, and deſires they ſhould not marry without conſent, &c. and therefore if 
any ſhould marry without conſent, revokes what was to be paid her, and ſhe ſhall 
not be intitled to any benefit, further than the father and mother or ſurvivor of them 
ſball dire; and after the legacies and ſums directed to be paid are ſatisfied, gives 
the reſidue to his daughter for life, and then to B.; this is not a deviſe over, but 
a power to the parents to abridge ; therefore the condition is in terrerem only, 
and a grand- daughter marrying without conſent ſhall have the 1500. Wheeler v. 
Bingham, T. 1746. 12 304. MWilſen 135. 

A proviſion on condition, by an elder brother for younger children unprovided 
for, ſhall be conſtrued in the ſame manner as proviſion by a father, Berkeley v. 
Ryder, T. 1752. 2 Vezey 429. | 


2 Q. 7. If a man deviſes lands to B. and his heirs, on condition that he marries C. and 
If it was bro- . by bill declares himſelf ready to marry her, and ſhe by her anſwer declares ſhe 


ken only-in ; . . . 72 . 
ct cuts. will not marry him, and afterwards marries another, and dies; the condition is 


ces, or became diſpenſed with. Robinſon v. Comyns, H. 9 G. 2. C. T. T. 164. 


* If a man gives 1000/. to his daughter, to be paid at twenty-one or marriage, 
God. provided ſhe marry with conſent of executors, if the dies before the money payable 


on theſe conditions, the money to his ſons; and all the executors die before ſhe 
marries, ſhe is intitled to the 1000/, Graydon v. Hicks, M. 1739. 2 Athyns 16+ 


1 If a legacy is left by a mother to her daughter, provided ſhe marry with her 
not be reliey. R ecutors conſent; this requires the conſent of an adminiſtrator with the will an- 


ed, nexed. Did. 


(28) Contribution. 


E tenant in tail, ſubject to an incumbrance, ſuffers a recovery of part, and ex- 

changes it for other lands; this is not ſubject to a contribution to the incum- 
brance, the whole of which muſt be paid by the remainder. Kirkham v. Smith, 
T. 1749. 1 Vezey 258. | 


(2 T.) Conveyance. 
(2 T. 1.) When aided. 


2 T. . If there is proof that the deed was deHroyed b oy : 
Whe N oyea by a party, the court will relieve; 
loan „ but if it is 4%, the matter muſt be determined at law. Aſtew v. Poulterer's Com- 


loſt. pany, M. 1750. 2 Vezey 89. Clavering v. Clavering, H. 1750. 2 Vezey 233. 


Wenne If a rent- charge is limited to A. and after her deceaſe to the heirs of her body, 
1 and ſuch heir during her life conveys to B. without fine, which would operate as 
e * 8 | | | | an 


. 


* 


VIM A NCTE EET 


un eſtoppel if he ſurvived her; after A. s death, B. is intitled to further aſſurance 
from the heir, and to make uſe of his name to recover arrears, Whitfield v. Fauſ- 
fer, H. 17.9. 1 Vezey 387. f | 
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If by articles and ſettlement in the ſame words, and both before marriage, (2 T. 6.) 


huſband is made tenant for life without waſte, remainder to the heirs-male of his 
body, with power to raiſe portions for younger children, and levies a fine, this 
ſhall be rectified by Chancery for the ſon, and the father made tenant for life 
only; for it is nugatory in ſettlement for valuable conſideration to make him 
tenant in tail: but if ton has a benefit by his father's will, he muſt make his 


election. Roberts v. Kingſley, P. 1749. I Vezey 238. 
(2 T. 8.) When a Conveyance ſhall not be aided. 


If A. remainder- man in tail, expectant on the death of his uncle, tenant for life, 

being diſtreſſed, conveys manors of 300 /. per annum for 300 l. to B. his heirs and 
aſſigns, after the uncle's death without iſſue-male, it is void in law, and ſhall not 
be aided in equity. Barnardiſton v. Lingood, H. 1740. 2 Athyns 1 33. 
If a rent-charge is limited to A. and after her death another rent- charge to the 
heirs of her body, and A. and her huſband levy fine of the lands, and ſell them 
to B. and the heir during her life felis the rent- charge to C. this ſale ſhall not 
put B. in a worie condition, or liable to a different remedy than would have been 
to the heir, and C. purchaſer of an equitable title muſt try it againſt B, at law, 
Whitfield v. Fauſet, H. 1749. 1 Vezey 387. 


(2 T. 11.) When a Conveyance ſhall be avoided. 


A remainder fo the huſband in a marriage ſettlement, to which the wife objected 
at reading, and denied ſhe had deſired it, tho' his attorney had told him ſo, but 
executed the writings as remainder was remote, and the parties unwilling to 
defer, may be ſet aſide as a fraud and impoſition, Morris v. Nixon, H. 5 G. 
Str. 144. 

If an is arreſted by due proceſs, and then executes a conveyance never un- 
der conſideration before, the court will conſtrue it dureſs, and relieve againſt it. 
Nichols v. Nichols, M. 1737. 1 Atkyns 409. 

If a guardian purchaſes his ward's eſtate immediately on his coming of age, 
tho” it has a ſuſpicious look, yet if he paid a full confideration, it ſhall not be 
ſet aſide. Olain v. Samborne, M. 1737. 2 Atkyns \5. 

If A. grants an annuity to B. in conſideration of his learning, and the love he 
bore him, it is not a valuable conſideration. S!zles v. Attorney-general, H. 1740. 
2 Athyns 1 52. | 
But if B. gave up a pecuniary advantage at the requeſt of A. it amounts to a 
valuable conſideration, Bid. | 

Or if there be arrears on the voluntary annuity, and B. promiſes not to ſue for 
theſe arrears, and A. thereon grants the annuity afreſh, this is a valuable con- 
ſideration, and alſo for an additional annuity. Bid. | 

If 4. tenant for life, prevails on his daughter tenant in tail, to join in a re- 
covery (to prevent the eſtate's falling into her huſband's creditors hands) to him 
and his heirs, promiſing to be only a truſtee for her, and then mortgages it, but 
pays her an annuity of 3o/. ſer annum, becomes bankrupt and dies, and the 
daughter dies; the recovery ſhall be ſet aſide, and on the heirs in tail refunding the 
301, per annum received, the aſſignees of the bankrupt ſhall aſſign to them, and 
the mortgagee on payment reconvey to them, and they come in creditors under 
the commithon for the mortgage money. Young v. Peachy, H. 1741. 2 Atkyns 254. 

' Tho' a man has a real intention of diſinheriting his heir at law, yet if it is 
owing to fraud and impoſition, this will fetch it back and reveſt it in the heir, 
Bennet v. Vade, J. 1742. 2 Athyns 324. Ar N 

If a voluntary conveyance is made by a very weak man, in favour of one who 
has great power and influence over him, and of others who have no merit with 
him, and the deed contains a proviſo, reſtraining him during his life from taking 
a fine, or leaſing without the full rent, and a power of revocation only in the 
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miſtaken. 
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. 
From MED: bein read to him, and no part is left with him, it ſhall be de- 
livefed to the heir at law, and poſſeſſion of the eſtate given him, and the; truſtees 


93 is a proviſion for creditors in it, that ſhall be ſaved to the. Did. 
' If counſel procures from his client a grant of the ſtewardſhip of a Manor in 
fee; it is not only ipfo fatto yoid, as it might come to a woman; but if it appears 
the grantor did not read it, nor know what the import of his heirs, was, and only 
intended to give it during pleaſure, it ſhall be delivered up, Thornbi/l v. Evans, 
T. 1742, 2 Athyns 339. Sd ned ds. > 
If deviſees ſubmit their differences to-arbitration, and an award is made, that 
the lands ſhall be conveyed in the ſame manner as they are given by the will, and 
thereupon by deed to lead the uſes of recovery: the lands are declared to be to 7. 
for life, whereas ſhe is intitled to them in fee by the will, the court will order them 


to be conveyed to her in fee. Ridout v. Pain, P. 1747. 3 Ahn, 486, 
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(2 T. 13.) If 4. intitled to reverſion after death of tenant for life, (then unmarried, but to 
Tho! it be- whoſe firſt and other ſons there is remainders) ſells reverſion, and tenant for life 


comes unre®- dies in a month, the conveyance ſhall not be ſet aſide if no fraud. Nichols v. Gould, 
matter ol - 1752. 2 Vezey 422. 


facto. | VO! | | 3 

6 T. 16) A voluntary deed without power of revocation, formally executed, tho' infor- 
At the requeſt mal in ſeveral parts, kept by the perſon but never cancelled, ſhall not be ſet aſide 
of him who by a ſubſequent will. Boughton v. Boughton, M. 1739. 1 Atkyns 625. 


has only a 
voluntary 


— V.) Copyhold. 


NYHANCERY will not relieve againſt a voluntary forfeiture. Semb, Peachy 

Lv. D. of Somerſet, T. 7 G. Str. 447. | 

Tf one by his will charges all his worldly eſtate with his debts, and dies ſeized 
of copyhold which he particularly deviſes, it ſhall be applied pars paſſu with the 
freehold, tho' there is no ſurrender to the uſe of the will. Harris v. Inglegew, 
H. 1730. 3 P. V. 91. . | 

A bill lies not for a lord of a manor to hold a down diſcharged of defendant's 
claim of common. Holder v. Chambury, P. 1734. 3 P. V. 156. 
The court will decree payment of a quit-rent, .tho' there was a remedy at law, 
and the bill improper and vexatious, rather than diſmiſs it; for plaintiff would 
then ſue at law, to the farther oppreſſion of defendant. Vid. | 
The court will ſupply the defect of a ſurrender of eſtate deviſed in favour of a 
younger ſon, tho' ſome other proviſion had been made for him, and tho' this was 
only a remainder after eſtates for life and in tail, and tho' the heir at law had ſur- 
rendered to the uſe of his will and deviſed to his mother. Cook v. Arnbam, J. 
8. C. 2. C. T. T. 35. 3 P. V. 283. 2 a ore 

* But if a man deviſes his real eſtate to be ſold to pay debts and legacies, and 
ſubject thereto deviſes all his perſonal eſtate to his ſiſter, whom he makes execu- 
tor; the court will not ſupply the defect of a ſurrender of copyhold, if the other 
eſtates are ſufficient. Mallabar v, Mallalar, P. 8 G. 2. C. J. J. 78. 

A deviſe of the equity of redemption of a copyhold, to which the mortgagee is 
admitted, is good, tho” there is no ſurrender to the uſe of the will. King v. King, 
If in a manor where the cuſtom is, that whoever purchaſes, the lands ſhall go 
in ſucceſſion, A. purchaſes for his own and two other lives, and pays all the 
money, and by will deviſes all his eſtate, real and perſonal,” in poſlefien,gr, rever- 
uh to bis wit ; We fhal rer s eſtas, tho there was no ſurrender, and tho 
there Was other proviſion for her. The court will ſupply a ſarr againſt: an 
e e court will ſupply à ſurrendes.agaioſt: a 


4 againſt an heit of blood. Smith v. Baker, 7. 1 28a A.- 
. Be nr: D n "ous: 4 
y B47 ntl Þi * > 1 a R ., . , 1 ts - 
1 Rather plrthaſes.copyhold land in his ſon's name, aged.gighteen; and. the 


ory 


. * . - I 
cher continues in poſſeſſion till his death ; this thall be canfidered,.as: an .aduance 


ment 
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went "for "the" ſon, and not a truſt for the father. T. aylor v. T iT. 1 


wo | 
; Tf- — ſon deviſe theſe lands to the child his wife was enſeint with, and on its 
not being born alive, or dying, to his wife, and it appears ſhe was not with child; 
yet the ſhall have them, and the court will. ſupply the want of ſurrender. Bid. 

"© If A having freehold but no copyhold lands ſettled, deviſes all his lands unſettled, 
ar all his goods and chattels, to his wife for life, then to his younger children as 
ſhe thinks fit, and dies, leaving freehold and alſo copyhold unſettled, and not ſur- 
rendred to the uſe of his will; the copyhold does not paſs by the will, Hawkins 
v. Leigh, M. 1737. 1 Athyns 387. 

If A. deviſes Val his freehold and copyhold lands in 8. and M. to his wife, her 
heirs, &c. being aſſured ſhe will leave them to ſuch children as deſerve them, and 
ſhe deviſes all her freehold and copyhold lands, except the copyhold in H. to her 
daughter, and deviſes the copyhold in H. to her ſon, and intends ſurrendring, 
but dies without it, and another copyhold deſcends to the ſon; the court will 
eſtabliſh the wills, and ſupply a ſurrender. Macey v, Shurmer, *. 1739. 1 At- 
kyns 389. 

” If F * ſurrenders to the uſe of his will, a will anatteſted ſhall direct the uſes, 
notwithſtanding the ſtatute of Frauds, which extends not to cuſtomary eſtates. 
Tuffnel v. Page, P. 1749, 2 Atkyns 37. 

Where the legal eſtate is in truſtees, copyhold lands ſhall paſs by the will of 
the ceſtuique truſt, without ſurrender, and tho' the will not atteſted. Bid. 

A bill lies not for a lord of a manor to compel copyholders to come in and be 
admitted tenants. Clayton v. Cookes, M. 1742. 2 Atkyns 449. 

If a man ſurrenders copyhold to the uſe of his will, and ſigns the two firſt ſheets 
of his will, conſiſting of eleven, and no more, and no witneſſes to it, this is a 
good appointment to charitable uſes, under oo #3 Eliz. of charitable uſes, At- 
torney-general v. Sawtell, H. 1742. 2 Ath 

If a real eſtate, part free and part copyhdld;con originally the inheritance of the wife, 
is ſettled in truſtees for huſband and wife, and the ſurvivor, and the heirs of their 
two bodies, remainder to the huſband in fee, and the huſband by will gives all his 
meſſuages, lands, tenements and hereditaments in H. and all other his real eſtate 
to the ſame truſtees, for a term, and then gives all the premiſſes unto his wife 
for life, without waſte, the copyhold paſſes without ſurrender; for as a ſurrender 
muſt be by the perſon who has the legal eſtate, where one who has not the legal 
eſtate has the beneficial intereſt, it may paſs by a will as other lands; and the teſta - 
tor's intention appears here. Without wajle, is ſurpluſage as to the t Car 
v. Elliſon, P. 1744. 3 Atkyns 73. 

The expences of a commiſſion to ſeparate freehold and copyhold lands, ſhall be 
borne by both parties equally, tho' their intereſts are of different values. Norris v. 
Leneve, P. 1744. 3 Atkyns $2. 5 

If a man has two copyhold eſtates, one ſurrendred to the uſe of nis will, the 
other not, both ſubject to a mortgage of 400 J. and by will ſays, I give all and 
every my freehold and copyhold, (having ſurrendred the copyhold part thereof to 
the uſe of this my will) to A. and B. for the benefit of a younger child, and di- 
refs that the copyhold part ſhall be ſubje& to the payment of the 400/. mort- 
gage; the unſurrendred eſtate ſhall paſs, and the heir at law ſhall ſurrender. to 
the uſes in the will. Banks v. Denſhaw, M. 1747. 3 Athyn 585. 1 Vezey 63. 

A. having ſeveral copyholds, ſome ſurrendred to the uſe of his will, others not, 
one only a truſt-eſtate, the other in his own name; he deviſes all his copyholds to 
B. his grandſon, his heirs, Sc. and deviſes ſeveral legacies to his eldeſt ſon, all the 
copyholds paſs ; for the eldeſt ſon claiming under the will muſt admit the whole. 
Allen v. Poulton, M. 1948. 1 Vezey 1212. 

If a man deviſes all His eſtate to his ſon, ſubject to payment of debts, and. has 
only copyhold, the defect of ſurrender ſhall be OP that TY may paſs. 
Ebel v. Beane, H. 1748. 1 Vezey 219. 

Copyhold lands ſurrendred to the uſe of the will, paſs by the general words of 
all meſſuages, lands, tenements, and hereditaments, rad teſtator * freehold; 
eſpecially if it appears by the will that he intended that all his eſtate ſhall pals. 


Goodwyn v. Grodwyn, H. 1748. 1 Vezey 226, 1 
Tex 1 — 4 8 
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court will not 


CHANCERY. 
If A. deviſes copyhold, among othet eſtates, to B. his heir at law for life, with 


remainders over to C. B. gets the eſtate infranchized, calling himſelf executor and 


deviſee of A. and afterwards by conveyance reciting the infranchiſement, creates 


# term to raife money to pay debts, the reſidue to C. the court rolls are barnt, ſo 
it does not appear whether there was a ſurrender to the uſe of A. s will; but on the 
circumſtances it ſhall be preſumed, and the land go to C. by the will of A. Cooles 


v. Hiller, P. 1749. 1 Fezey 234 


I A. ſeized of freehold, and of copyhold borough- engliſh, not ſurrendred to 
the uſe of his will, by will deſires all his debts to be paid, makes proviſion for 
his wife and daughter, further proviſion for daughter after wife's death, and then 
all the refidue real and perſonal, of what nature or kind ſoever, to his wife, her 


heirs, executors, &c. the copyhold does not paſs. Byas'v. Byas, H. 1750, 


2 Vezey 164. E = | 
Defect of ſurrender ſhall not be ſupplied in favour of grandſon, couſin, or naty- 

ral child. Tudor v. Anſon, T. 1754. 2 Vezey 582. 

If copyholder for life, with free bench to-his widow, agrees to ſell to his fon for 

valuable conſideration, which is paid, but he dies before actual ſurrender ; the fon 


is intitled to the performance, and the widow muſt ſurrender: her widow's eſtate, 
Hinton v. Hinton, J. 1755. 2 Vezey 631. 638. 1 d 4214 bers 


(2 W.) Colts. 
When they ſhall be given, and when _ 


F on bill for tithes defendant hath made tender, before and by the anfwer, he 
| ſaves his coſts; if by the anſwer only, he muſt account, with coſts. Aucn. in 
Sc. M. 1718. Bunb. 28. 3 n 
The court, on motion, will lay their hands on cofts taxed here for one of the 
ies, towards ſatisfying a debt due from him to the other on a judgment at 
W. | Sheregold-v. Brewſter, in Sc. M. 1718. Bunb, 29. | 
f there is a decree ni, and defendant makes default, and the decree be made 
abſolute; and the court grants rehearing on his petition, he ſhall pay 10 J. coſts. 
Walter v. Ruſſel, in Sc. M. 1718. Bunb. 30. 
Plaintiff, by accepting a third anſwer, does not waive his coſts on the ſecond. 
Brotbertan v. Chancy, in Sc. H. 1718. Bunb. 34. 
If plaintiff revive againſt an executor for the duty as well as the coſts, defen- 
dant ſhall pay coſts; but if plaintiff revive only for the coſts not ſettled in teſtator's 


life, defendant ſhall not pay coſts: Delava/ v. Blackett, in Sc. J. 1719. Bunb. 45. 


On a bill for tithes, defendant was admitted on motion, after anſwer, to pay 
money in lieu of tithes, and coſts to that time, and plaintiff to proceed at peril of 
yas But it was by conſent. Biſbap of Exeter v. Trenchard, in Sc. T. 1719. 

47. | | 
f a bill brought by an adminiſtrator is diſmiſſed on demurrer, he ſhall pay 
coſts. ' Frazer v. Moor, in Sc. P. 1720. Bunb. 63. | 
Coſts thall not be paid for not moving according to notice. Tarrant v. Trewit, 


in Sc. M. 1721. Bunk. 86. 


But if four notices have been given, they ſhall not move on the fourth with- 
paying) coſts for the three firſt, D. Bid. | 
there are two defendants to a bill for tithes, and they anſwer and examine 
cly, and one makes default, the other ſhall pay the whole coſts. Lloyd v. 
„M. 173. Bunb. 138. Sed A, 1 | 
On an anſwer reported ſcandalous, coſts. (as fees not paid) are allowed by way 
of: damages, and fatisfaction for the ſcandal. Chambers v. Robinſon, P. 1724. 


| Bunk. 16 ⸗ | l ood; T6; | | | f 
If coſts are reſerved by the firſt decree, and no notice taken of them when the 


report is confirmed, and on appeal to the Lords they order the deputy to vary the 
account in an article, and canſirm the decree, and all other mens tn. the 
give colts, Crofley v. Shadforth, H. 1727. Bunb. 2457. 


W oy 


* 9865 3 3 


Ius 


. 


H inſant plaintiff, or his prochein amy, dies after the bill diſmiſſed; and before 
coſts-taxed,: they are loſt. Morgan v. Crompton, M. 1733. Bunb, 332. 
If bilh is amended by ſtriking out defendant's name, he ſhall have coſts, tho he 
appeared and anſwered without being ferved with proceſs. Blackett v. Middleton, 
H. Bunb. 335. : wc oc 
. for lien ſorts of tithe, plaintiff did not abridge by his rephca- 
tion, and proved but one ſort due, yet had coſts generally, N. B. This was on 
debate. Smith v. Morgan, H. 1733. Bunb. 335. | A ee 
If defendant to a croſs bill, by a ſecond anſwer confeſſes a matter, tho' he had 
charged the contrary in his original bill, and did not diſcloſe it in his firſt anſwer, 
he ſhall be puniſhed with coſts. Malabar v. Malabar, P. 8 G. 2. C. J. T. 78. 

If a bill is brought to ſecure a contingent intereſt deviſed over, the coſts ſhall 
be paid out of teſtator's aſſets, who by his will has oceaſioned the difficulties. 
Studbelme v. Hodg ſon, T. 1734. 3 P. V. Zoo. 5 

If a truſtee defendant miſbehaves, the court will make him pay coſts, tho' coſts 
out of the eſtate would be the ſame benefit to plaintiff, Lhyd v. Spillet, M. 1734. 

2 W . 4. | RY 
g Heir - — defendant ſhall have coſts, tho' he inſiſts on his title, and it. goes 


ny 


againſt him. Heir at law plaintiff miſcarrying ſhall not have coſts ; if his ſuit 


appears groundleſs, ſhall pay coſts. Luxton v. Stephens, T. 1735. 3:P. W. 3733. 
If there has been no demand of rent for thirty years, the defendant ſhall not 
pay coſts in equity, tho he muſt at law. Anon. M. 1737. 2 Athyns 14. 
In notorious frauds, anciently the court decreed exemplary coſts, but it is, now- 
diſuſed, Waltham v. Broughton, T. 1740. 2 Athyns 43. | TEE 
A party's having refuſed a fair offer of accommodation, is a reaſon: for giving 
coſts. Biggliſten v. Grubb, T. 1740. 2 Athyns 48. url 2 hae 
If a truſtee, merely to have a point relating to his private intereſt determined} 


brings the ce/tuigue truſt before the court, he ſhall pay the whole coſts. Hemty v. 
Philips, T. 1740. 2 Athyns 48. Def 


The executor of an executor ſhall be excuſed coſts, if the eſtates of the tw 


teſtators were ſo blended that he could not tell whether t here were aflets; tho' 
it afterwards appears that there were. Sandys v. Watſon, M. 1740. 2 Atkyns 90. 
If plaintiff does not reply, defendant has coſts only according to the courſe of 
the court; but if plaintiff deſires defendant to do an act, (as to admit to a copy- 
hold) he ſhall have coſts taxed. Sutton v. Stone, M. 1740. 2 Athyns 101. 
Executors and adminiſtrators, tho' they do not pay coſts on bill brought for an 
account of aſſets, yet are not allowed them, for they are ſuppoſed to take creat 
on the account for them. Humphreys v Moore, M. 1740 2 Athyns 18. 
The court will poſtpone the conſideration of coſts till after the report, to acce- 
lerate a decree, even where there is ground to decree coſts at the hearing. Scare 
borchigh v. Barton, M. 1740. 2 Atkyns 1 1. ; | 
Where defendant gives unneceſſary trouble in carrying a decree into execution, 
plaintiff may apply for coſts. 16:9. A 
Where plaintiff ſucceeds in his demand he ſhall have coſts, unleſs circumſtances 
ariſe which are an excuſe for defendant. Roberts v. Kuffin, M. 1740. 2 A. 
„ 4 1 fr F323 a1 2! 
The repreſentative of one who has obtained an order to tax a bil}, on under- 
taking to pay, cannot revive it but on like undertaking. Murphey v. Balderfion, 
M. 1740 2:Athyns 114. | „ e 3b 281 
To bring a defendant into contempt on an order of taxation, you muſt leave at 
his houſę a copy of the execution of the order, and the report of the ſum. Md. 
On a third order of amendment, plaintiff ſhall pay taxed coſts, unlefs it was 
obtained on terms, and by conſent. Anon. H. 1740. 2 Ah 12g. » 
An executor guilty of a fraud ſhall pay coſts, tho' the teſtator has directed they 
Ol be allowed coſts, out of the eſtate. Hide v. Haywood, H. 1740. 2 U- 
me . LE ALE „ ot bt doit nia a T3 
An adminiſtrator ſhall not be allowed coſts at all event. Millin v. Hunt, H. 
1740. 2 ins 15 a 1 1 
If plaintiff's bill be diſmiſſed with coſts, (as praying only diſcovery) and he 


redovers judgment at law againſt defendant, who lies in cuſtody and takes out at- 


4 tachment 
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tachmen plaintiff for the coſts here, the court will let him ſet off the 

coſts at law againſt them. Semb. Guriſt v. Dencuvan, P. 1741. 2 Athyns 166, 
If plaintiff brings bill to perpetuate teſtimony, and has examined and had the 

fruit of the bill, neither plaintiff nor defendant ſhall have coſts, Codrington v. 


land,” P. 1741. 2 Athyns 107. D; © 
Beit plaintiff is forced into court by a multiplicity of actions, on a cuſtom 
which 
ſhall have coſts. 15:9. 


t have been tried by one, and the cuſtom is found for plaintiff, he 

If the exceptant to an award of commiſſioners of charitable uſes is vexatious, 

this court can (and will) give coſts to be taxed againſt him, tho' the commiſſio- 
ners cannot. Aylet v. Dodd, H. 1741. ' 2 Athyns 238. 


If an attorney draws deeds under fraudulent circumſtances, he ſhall pay coſts on 
their being ſet aſide, tho he pretends he only followed directions. Bennet v. 
Vade, T. 1742. 2 Athyns 324. TSS =! ; 

On a petition ſuggeſting the poverty of plaintiff, the court will order the coſts 
decreed, to be taxed and paid immediately, to enable plaintiff to go on with the 


cauſe. Jones v. Coxetor, T. 1742. 2 Atkyns 400. 
On a bill brought againſt the executor and the heir at law, for account of real 


and perſonal aſſets, the heir at law is intitled to coſts, for the law throws the de- 
ſcent on him; the executor is not, for he may renounce. Humphrey v. Morſe, J. 
1742. 2 Athyns 408. 


If heir at law brings bill to ſet afide will for infanity in teſtator, inſtead of 


ejectment, he ſhall pay coſts if he fails. Webb v. Claverdon, M. 1742. 2 A.- 
24. | 

hut i. the heir is defendant, tho' he inſiſts on fraud or inſanity, and iſſue is 

directed, he ſhall not pay coſts, and often ſhall be allowed them, tho' he fails. 

The court will give coſts on exceptions to a decree of charitable uſes, to the 
exceptants where they prevail, to the reſpondents where they do not. Burford v. 
Lenthall, P. 1743. 2 Atkyns 551. 

If a witneſs demurs, and it is over- ruled, there cannot be a ſubpæna for coſts, 
but the court will give them by order. Vaillant v. Dodemede, P. 1743. 2 Athyns 

2. | E i 
1 defendant's deny all equity, and plaintiff brings cauſe to a hearing on bill 
and anſwer, and the bill is diſmiſſed, plaintiff ſhall pay taxed coſts. Jobnſon v. 
Brown, M. 1743. 3 Athyns 1. 

The court may give coſts on particular circumſtances, tho' the maſter has re- 
ed for the other party. Anon. T. 1744. 3 Athyns 235. 

If the maſter reports proceedings under a commiſſion for examination irregular, 
and the court thinking them regular, allows the exception ; or if the maſter re- 
ports an anſwer inſufficient, and the court thinking it ſufficient, allows the excep- 
tion, yet the party ſucceeding ſhall not have coſts, for the proceeding does not 
* vexatious. Bid. | 


heir at law only croſs-examines witneſſes, produced to confirm a will on 2 


bill in perpetuam rei memoriam, he ſhall have coſts ; but if he examines other wit- 
neſſes to encounter the will, he ſhall not; this is only when no relief is prayed, 


and the cauſe does not come to a hearing. Berney v. Eyre, T. 1746. 3 Athyns 


But where at the hearing an iſſue at law is directed, tho' the will is eſtabliſhed, 
he ſhall have coſts. Mid. : CE NAG, 

But if he ſets up inſanity, or other diſability in teſtator, and fails, he ſhall not 
have coſts. Bid. | 1” 


1 the will. Lid. „ | 
one. witneſs {wears an heir attempted to conceal a will, which he by his an- 
ſwer denies, the courtwill give him coſts, 1bid. 455 3 * Py 9 
But if after x nary r there is a will in A. hands, he takes out ad- 
mation on the uſual oath, without inquiring after A. the court will not give 
ws og ww” th, without inquiring after 4. Me.copt wlLuut e 


The court will not decree him to pay coſts, but on a very ſtrong caſe, as %. 


If 
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Ar $Hintiff obtains an order to amend on a ſuggeſtion that the cauſe is at iſſue 
only, Whereas it is alſo in the paper, it (hall be diſcharged with 20s. colts, - Hard 
inv. Ax, M. 1747. 3 Atkyns 583. 

On paying the colts of the day, a cauſe in the, paper may be put off ell next 
term that plaintiff may amend. Bid. | 
On an order to tax coſts of an ejectment, when a new trial is granted which phlb- 
tiff had oppoſed, if it is granted on clear grounds, he ſhall not be — -colts - 
for the oppoſition, but if nes on terms, he ſhall. Hay v. Hoy, H N 1 
- 3 An 34. p 1 
Tf coſts are decreed to all parties out a a real dats, and one dies before they - 1 (588 
are taxed, they ſhall be taxed and paid 1 to the heir at law. Blower v. Morrets, - . 1 

P. 17% n 7722. 
If an executor is decreed to pay coſts out 5 aſſets, and plaintiff dies, the bill 
may be revived for coſts only ; for the decree is not in perſonam. Did. 
80 if the executor dies, plaintiff may revive againſt the repreſentative of 26h 
and purſue the aſſets. 161. 
If defendant is allowed his coſts on the original bill; and his cools bill ! is diſ- 
miſſed with coſts, and plaintiff dies before taxation, defendant may tevive. Kemp 
v. Mac krell, T. 1754. 3 Atkyns 812, 2 Vezey 579. 
If a ſolicitor in a cauſe takes affidavits before himſelf, a petition founded thereon 
(hall be diſmiſſed, and he ſhall pay the colts. Ex parte Hagan, 7. 1954. 3 At- 
kyns 81 
15 be information is brought colourably for a charity, but contrary to the real 
charity, the telators ſhall pay the coſts. Attorney-general v. Smart, H. 1747. 
1 Vezey 2. Alttorney-general v. Middleton, T. 1751. 2 Lege 327. 
If coſts affect the merits of the caſe, as if juice is on defendant's fide who is a 
fair incumbrancer, and he is not allowed them by maſter of the rolls, he may ap- 
peal for them only. Owen v. Griffith, T. 1749. 1 Vezey 250: 
If on allowing demurrer defendant levies the 5 J. cofts, and the order is aftet- 
' wards reverſed, the coſts ſhall be returned to plaintiff. Oares v. Chapman, J. 15 50. 
1 Vezey :42. 2 Vezey 100, 
If plaintiff is beyond ſea, defendant may apply for ſecurity to anſwer coſts if it 
appears on the bill, or defendant knew it, it muſt be before anſwer, or praying 
time to anſwer ; otherwiſe at any time in the courſe of the cauſe. Mehiorucchy v. 
Meliorucchy, T. 1750. 2 Vezy 24, 
Tho” bill brought by huſband, for relief againſt a ſecurity given by his wife juſt 
before marriage, and concealed from him, be diſmiſſed, yet coſts ſhall be excuſed, 
unleſs the concealment was at wife 8 W Blanchet v. Fefter, P, It $1. 2 Ve- 1 
zey 26 "i 
TE bin! is diſmiſſed with coſts, and they are axed, and plaintiff i in cuſtody for | 1 
contempt in non- payment, and defendant dies, if his reprefentatives do not revive bu 
in a reaſonable time, 3 ſhall be diſcharged. bite v. Haywood, T. 17 52: of 
2 Vexey 461. 
If coſt are decreed out of aſſets, and before they are taxed ſuit abates by plain- 
tiff's marriage, it may be revived ; for it is an executory decree, and if aſſets are 
not admitted an account muſt be taken, Johnſon v. Peek, T. 1752. 2 Vezey 465. 
If prochein amy carries on ſuit for an infant, with approbation of the court, and the 
bill is diſmiſſed with coſts, he ſhall be allowed the coſts out of the infant 5 eligte. 
Taner v. Ivie, T. 1762, 2 Vezey 466. 
Where plaintiff living abroad applies for a commiſſion to examine, wich is 
ly to prove expenſive, the court will require ſecurity for extraordinary coſts, 
Gage v. Lady Stafford, T. 1754. 2 Vexey 556. 
When coſts are decreed out of an eſtate to be ſold for benefit of creditors, olain- 
tiff and defendant are intitled to them before the creditors are inttied to thou de. 
mands. Hure v. 3:46 7. 1754. 2 Vezey 558. 820 
Mortgagor ſhall pay coſts, tho' he has offered to pay wharaduail e en 
dalageee the mort. con one hand, and an open aceouni unte uther, unleſs 
Fodpee Ras been d. xatious. Garforth v. Bradley, T. 175. eee ; 
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SOOT Tot (2 X. 1.) When it ſhall be performed. <2 


I 77 A. tenant in fee, in conſideration, &c. demiſes to B. a meſſuage, &c, for 
„I. chree lives, under rent of, Cc. and B. covenants with A. that on the death of 
any of the three lives he will pay A. fine of, & c. for every life added or renewed, 
from time to time, according to the true intent, &c.; and A. covenants with g. 
that he ball and will, (in conſideration of the fine to be paid at A. Hall, or the place 
vhere it now ſtands,) execute one. or more leaſe or leaſes, under the ſume rents and 
covenants as the preſent, and ſo to continue the renewing ſuch leaſe or leaſes to 
B. paying as aforeſaid the fine to A. for every life ſo renewed, from time to time, 
according to the true intent. B. is intitled to renew, with covenant of renewal in- 
ſerted in every renewal, i. e. to renew at the ſame fine for ever. Furnival v. Crew, 


P. 1744. 3 Ahn, 83. 
(2 X. 6.) When there is a Remedy upon a Covenant, in equity. 


If a man covenants to make an eſtate in land, a ſuit in equity is moſt proper, 
for this court can give the thing itſelf; law, only damages. Furnival v. Crew, P. 
1744. 3 Atkyns 83. F Shot ag 7 

If a covenant binds lands in equity, it gives the relief here againſt the proper 
perſon who is in poſſeſſion of the land. 15:9. 


(2 Y.) Cuſtom. 


N iſſue may be directed to try whether ſuch cuſtom as laid in bill, or any, 
1 and what cuſtom, tho plaintiff does not prove the cuſtom laid. E. of Scar- 


brough, v. Hunter, in Sc. P. 1719. Bunb. 43. 


Ria (3 A.) Deviſe. 
(3 A. 1.) When it ſhall be decreed, tho' void by Law. 


F a bill is brought to prove a will of land, the fanity of teſtator muſt be proved, 
but not in caſe of a deed of truſt to ſell for payment of debts. Harris v. Inge 
ledew, H. 1730. 3 P. V. 91. | h | Ns 
If a man deviſes to his ſon AH. he ſhall take, tho” illegitimate, if he has acquired 

the name of ſon by reputation. Rivers caſe, M. 1737. 1 Athyns 410. 
Io eſtabliſh a will as to real eſtate, it is not ſufficient to prove it executed ac- 
cording to the ſtatute of Frauds, the teſtator muſt be proved of ſound and diſpoſing 
mind. Walks v. Hodgiſon, M. 1740. 2 Atkyns 56, * 
8 F. * will of 23 5 the witneſſes ſhould be examined, or ſome account 
iven why they are not, Ogle v. Cook, M. 1748. 1 YVezey 177. Townſend v. Ives, 
7 21 6%. q Wilſ. 216. £4: 85 r * N TAY 
Chancery will not eſtabliſh a will, not proved, nor admitted by the heir at law, 
tho” he ſays he believes it, and there is no replication, but will let the cauſe ſtand 
over, with liberty to reply. Potter v. Potter, T. 1749. 1 Vezey 274. 1 
If one witneſs is abroad, there muſt be a commiſſion to examine him; for the 
ſame credit is not given to his hand if abroad as if dead. Grayſon v. Atkinſen, J. 
E | e, nah 


: 
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A. 2.) When Chancery does not relieve, and when a Deviſe may 


A 
3 
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3 If the, ger of the ee has alſo a term, and deviſes the lands, but does Ka exe 
e of the 


cute his will before three witneſſes; equity will not conſtrue it a. devi 
term. M biteburch v. Whitchurch, H. 11 G. Str. 619. mitrue ite ** 


After 


E Kn & . 


After probate of a will, a court of equity may enquire into the fairneſs of a re- 
ſiduary deviſe of perſonal eſtäte. Marriott v. Mar, iott, in Sc. M. 12 G, Sir. 666. 

Parol proof ſhall not be admitted in the caſe of a deviſe of a guardianſhip. Per 
King C. Storke v. Storke, T 1730. 3 P. V. 51. 

B. is indebted 3000 J. on bond to A. who deviſes all his eſtate to B. and C. 
and makes them executors; the bond- debt is not releaſed; and tho C. in an an- 
wer acknowledges that it was teſtator's intention that it ſhould go to B. tho' the 
attorney who drew the will proves that teſtator's written inſtructions were to that 
purpoſe, but that he told him it would be releaſed of courſe by B.'s being execu- 
tor; and that teſtator, ſtill diſſatified, took counſel's opinion, who confirmed the 

fame; and thereon teſtator executed his will, perſuaded the bond would be ex- 
tinguiſhed; yet this parol evidence cannot be admitted to contradict the expreſs 
words of the will. / er Talbot C. on appeal from the Rolls; and the chancellor's 
decree affirmed by the Lords. Brown v. Selwyn, M. 8 G. 2. C. T. T. 240. 
Parol evidence ſhall not be admitted againſt the legal operation of a will or an 
| implied truſt, but it ſhall in ſupport of law and equity. Taylor v. Taylbr, T. 1737. 
1 Atkyns 386. 
If a perſon's name is miſtaken in a deviſe, yet if clearly made out by averment 
to be the perſon meant, and that there can be no other to whom it can be ap- 
plied, the deviſe to him is good. Ryvers's caſe, M. 1737. 1 Athyns 410. 
The court will not add a legacy to a will on parol proof, if it concerns perſonal 
eſtate only; and {till leſs, if it concerns real eſtate. Mhitton v. Ruſſel, T. 1739. 
1 Atkrns 448. | 5 | 
Parol evidence may be admitted to ſhew, that 500/. given to a daughter's huſ- 
band by the father, in his life-time, was in full of 500 J. left her in his will. 
Bigg ll ſton v. Grubb, T. 1740. 2 Athyns 48. | | 
If A. leaves 200 J. to one executor, and 100/. to another, parol evidence may 
be admitted to prove teſtator's declaration before and after execution, that next of 
kin ſhould have nothing, and executors ſhall have the reſidue. Braſbridge v. 
Woodroffe, M. 1740. 2 Atkyns 68. SHIELDS 
If 4. deviſes to B. to ſell and pay debts and legacies, and to pay the reſt to 
C. and B. dies, and A. has no heirs, and the eſtate eſcheats to the crown; Chan- 
cery cannot decree a fale to pay, &c. but the Exchequer, being a court of revenue, 
may. Reeve v. Attorney-general, M 1741. 2 Athyns 223. | 
Parol evidence of teſtator's intention is not allowed when there is a blank, tho 
it is, to explain a nickname, or where there are two perſons of the ſame name. 
Baylis v. Attorney-genera', H 1741. 2 Atkyns 239. 5 
Parol evidence is not admitted, except in two caſes; iſt, To aſcertain the per- 
ſon, when there are two of the ſame name, or the chriſtian or ſirname is miſta- 
ken; 2dly, With regard to reſulting truſts of perſonal eſtate. D. per Hardwicke 
C. Uirich v. Litchfield, T. 1742. 2 Atkyns 372 Se er 
Parol declarations have conſtantly been admitted in caſes of ſatisfaction of legacies 
by advancement in teſtator's life-time. Shudal v. N. H. 1742. 2 Atkyns 516. 
If a man gives his real and perſonal eſtate equally among his children, and di- 


rects his executor to lay out a ſum not exceeding 300 J. in putting out one of 


them apprentice, and afterwards puts him clerk in the Navy-Office with 200 J. 
parol evidence ſhall be allowed to ſhew that this is an ademption. Roſewell v. Ben- 
net, P. 1744. 3 Atkyns 77. | WOES Ky 
If lands are given to A. and B. and their heirs, as joint-tenants, and leaſehold 
and perſonal to them and their executors, with ſtrict injunctions to teſtator's 
daughter, and heir at law, not to conteſt it, and a paper ſigned by teſtator gives 
ſtrong intimations, it was in truſt for charitable uſes ; and the teſtator had by a 
former will deviſed them to truſtees for ſuch uſes, yet ſuch parol evidence ſhall 
not be admitted to prove ſuch intended truſt, as it would break in on the ſtatute of 
Frauds. ' Adlingron v. Cann, T. 1744. 3 Athyns 1134. $2.4 54M 
A fee mounted on a fee is void in law; and where it is a deviſe of a legal 
eſtate, equity cannot relieve ; therefore, deviſe of lands to A. and his heirs for ever, 
and if he die without any heir, to B. is a void deviſe to B. Noir Barbut, H. 
i ehe , f Vezey 69. dee een; 
f 1 M IE VN age,” Parol 
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i parol evidence cannot be read to ſhew that teſtator meant to uſe general words 


in 4 particular ſenſe, nor to ſhew that he intended 4. ſhould, or that B. ſhould 


not be included in the number of his relations. Goodinge v. Goodinge, P. 1749; 


#44 may be read to hey that he knew A.” or that he knew he had poor re. 


lations at S. Bid. 


pf bas two children by a firſt huſband, and four by a ſecond, and B. makes 


Deviſe wy, 
ment o 

Ihe and le- 

gacies. 


er will, and gives 100 J. to be divided among the four children of A. and after 
ſeyeral other SHOP adds, I further give to the children of A. 300 l. parol cvi- 
dence Mall be admitted to ſhew ſhe meant the children of the ſecond marriage in 
the firſt bequeſt, but not in the ſecond. Hampſhire v. Pierce, H. 1750. 2 Ve- 
Ber 3 

1 d-bh evidence may be admitted to ſhew that teſtator had a great affection for 
his wife, and intended that ſhe, as his executrix, ſhould have the reſidue. Lake 


v. Lake, M. 25. G. 2. 1 Vill. 313. 
(3 A. 3.) How it ſhall be conſtrued. 


If 4. charges his real eſtate with payment of debts, legacies and funerals, and 
gives ſpecific legacies to his wife, and then makes her ſole executrix of his will, 
SS N goo ts, chattels and arrears of rent, not diſpoſed of by his will. The per- 
ſonal eſtate ſhall' be applied in eaſe of the real. Per cur. Lucy v. Bromley, H. 
„ % | 3 | 

If a man deviſes lands to two truſtees, and their heirs, to be fold for payment 
of debts, Cc. and makes the truſtees and a third perſon executor ; the lands 
when fold are /ega/, not equitable aſſets, Ld. Maſham v. Harding, T. 1734. 
Bunb. ; | 
2649p he all his perſonal eſtate to his three ſiſters, and his real eſtate to his 
four ſons, chargeable with his debts, and makes his filters executors, and dies in- 
debted by fimple contract, bond and mortgage; the perſonal eſtate ſhall be firſt 
applied to pay all the debts. Bromball v. Wilbraham, M. 7 G. 2. C. T. T. 274. 

If a will ſays, As to all my worldly eſtate, my debts being firft ſatisfied, I de- 
reviſe,” Sc. the real eſtate is liable to the debts. Harris v. Ingledew, H. 1730, 
3 P. V. g1. Hatton v. Nichol, T. 9 G. 2, C. TJ. T. 110. 

If 4. deviſes his lands to B. his wife for life, chargeable with annuities 
and legacies, and gives her a power by ſale or mortgage to raiſe ſufficient to pay 
his debts ; then reciting his great ſatisfaction that his eſtate had continued ſo long 
in his name and family, and his deſire to perpetuate it, deviſes all his real eſtate to 
his nephew, Cc. they taking his name and arms, and then gives his perfonal eſtate 
to his wife, and makes her ſole executrix ; ſhe ſhall take it free from the debts, 
and it ſhall not be applied in aid of the real eſtate. Szapleton v. Colvile, T. 9 G2. 
CT. T. 202. | | 5 | pe 
"If a man bequeathes all his perſonal eſtate to his daughter an infant of ſeventeen, 


and makes her executrix, and deviſes his lands, &c. in D. to truſtees to pay debts 


and legacies, and the ſurplus to his ſecond daughter in tail, remainder over, the 
ies 5 N in the firſt place be all applied to pay debts. Haſſewocd v. Pope, 
E e | 7 ME Ig . 
11 dan Geviles copyhold lands (which are mortgaged) to 4: and after his debts 
paid, deviſes the reſidue of his real and perſonal eſtate to his ſon. B. and makes him 
executor, the mortgage ſhall be diſcharged out of the perſonal, then out of the real 
eſtate deviſed to the ſon, and then out of the profits received by him ſince 
teſtator's death, King v. King, T. 1735. 3 F. M. 358. | 
Ia man deviſcs all his eſtate in com” L. to be fold for payment of debt: and 
acies, then deviſes annuity of 200 J. to A. out of his eſtate not otherwiſe by 
engaged in com” N. then gives A, ſeveral ſpecifick legacies, then gives B. 
401. annuity out of eſtate in N. makes A. and C. executors, and duly executes, 
and # year after interlines at the end of the will, And I give them (the execu- 
tors) an my perſonal eſtate not herein before 1 and recexecutes; the 
executors ſhall ave the perſonal eſtate diſcharged of debts, which ſhall'be paid 


Ne the real eſtate in L. Walker v. Fackſon, T. 16 G. 2. if al. : 


P* 


Nen n V. 


man deviſes thus, As to all my worldly eſtate, both real and perſonal I 
„Fc. firſt all my debts ſhall be paid, then deviſes his real eſtate to truſtees 


Af a 
ell ſuch competent part as ſhall be ſufficient to pay his debts and legacies, and 
chat the money 12 maile by ſale of his real eſtate ſhall be deemed as perſonal ; 


and then gives all the reſt and reſidue of his perſonal to A. after payment of his 
debts and legacies ; the Nee! eſtate ſhall be firſt applied to pay the debts and 


es tho teſtator died indebted greatly above the value of his perſonal eſtate, 
o that J. takes nothing by the deviſe of the reſduum. Ld. Inchiquin v. La. 
O'Brien, H. 18 G. 2. Wrilſ. 82. | 3 
If a man by his will firſt gives an eſtate for life to his wife, and in the 
latter part creates a term for years, to take place from the day of his death, in 
truſt to raiſe money to diſcharge his debts in ſuch manner as his wife ſhall direct, 
the term ſhall take place of the wife's eſtate for life. Ridout v. Dowding, M. 1737. 
1. Atkyns 419. ; 
If a man by will charges his real and perſonal with payment of his debts, and 
then deviſes all his real and perſonal to 4. and makes him executor, and he 
ays the intereſt of debts to bond-creditors who never demand the principal, and 
be ſells the real eſtate, the purchaſer ſhall not be diſturbed after long poſſeſſion 


(ſixteen years.) Elliot v. Merriman, T. 1740. 2 Athyns 41. 


Ss 


If A. gives his daughter 3000 J. (beſides y2,000 /, ſecured by his marriage-ſettle- 


ment) at eighteen, or marriage, and directs his truſtees to raiſe on his lands as 
much as with his perſonal eſtate will pay the 3ooo J. but not to raiſe it till 
eighteen, or marriage, that it may not be a debt on his perſonal eſtate ; it ſhall be raiſed 
out of the real eſtate only. Phipps v. Anneſlzy, M. 1740. 2 Atkyns 57. | 
If a man creates a term for payment of debts, and declares the truſt of the term 
to be by perception of rents and profits, or by leaſing er mortgaging, to raiſe ſuf- 
ficient to pay the debts, it reſtrains it to payment out of rents and profits, and 
the court will not decree a fale ; otherwiſe, if it is a truſt of the rents and profits, 
Ridout v. E. Plymouth, M. 740. 2 witkyns 104. 
If a man charges his land with payment of his debts, all the debts he contracts 
during life will be a charge. Brudenel v. Boughton, H. 1741. 2 Atkyns 268. 
If a man duly executes a will, charging his real eſtate with legacies, and by 
a ſecond will, not executed in form, gives general pecuniary legacies, they are 
equally a charge on the land. Hid. 
If 7. by will duly executed gives 800 /. to his ſiſter B. and 400 J. to his ſiſter 
C. and all his freehold and perſonal not diſpoſed of, after payment of debts and 
legacies, to his brother D. and by a ſecond will, not duly executed, revokes all 
others, and gives 400 J. to B. and 100 J. to C. and the reſidue real and perſonal to 
D. the real eſtate is chargeable with the latter ſums only. Vid. 
If a man by his will wills that his eſtate in L. be fold for the payment of his 
debts, legacies and funerals, and gives A. an annuity and ſeveral ſpecific legacies, 
and appoints A. and B. (who is teſtator's heir at law) joint executors, and ſome days 
after adds, And I give and deviſe to them all my perſonal eſtate not herein-before 
deviſed, and rerexecutes; the perſonal eſtate paſſes to them as a ſpecific legacy, and 
ſhall not be applied to exonerate the real eſtate. Walker v. Jackſon, T. 1743. 
2 Athyns 624. | 13 
If one deviſes to A. her heir all Cifton lands, he paying all debts and legacies 
charged on them, and after his deceaſe to B. A. muſt keep down' the intereſt, or 
if the principal is paid, he pays one third, and B. two thirds. Bridgeman v. Dove, 
M. 1744. 3 Athyns 201. en f 
The words, All the debts I have contracted ſince 1735, muſt be conſtrued, or 
{ball contract. Bid. . | a 
Alf a man by will creates a particular truſt out of particular lands, and ſubject 
therex, deviſes them over, the deviſees can take no benefit but of the remainder 
e burthen is diſcharged. Pois v. Corbet, T. 1747. 3 Athyns 556. 
I mcan thoſe only of, my own contracting, not thoſe heavier debts by m 
and gwes his pęrſanal eſtate to his mother, and makes he i 
| abc Begun debts exactly; and long after the 
A 
1. 


8 9 
D er Executrix, deſiring her 
mother buys in 8 

„the 


5, and che ſun caycnants to pay the money ; tefiator dies, mother dies 
XX | perſonal 


A man by bis will deſires all his debts may be paid by his execytors, adding, 


9 9 2 f * = : > ke 
N * 4 ER wa * ©, 
- * 1 
* „ * 
n 
br 
* * 
. þ- ) f . 
* ” 


CHANGER NV 
ate: ſtill exempted from both- principal and "intereſt on theſe mort- 
they are ſtill a charge on the real. Leman v. Neunbam, M. 174). 
1:Hezbj> gr ebm Hag, 3: DID nu, 503 02 279074 ag 2709) 2014. 566 
dfb ſurrenders cuſtomary lands to B. who declares a truſt thereof for ſevetal 
perſons, and for ſuch uſe as A. ſhall appoint, and A. makes a will of his whole 
eſtatteꝛ anch effects; and firſt wills, that all his debts ſhall be paid, and then de- 
viſes the'tuſtomary in diſtinct parts from his other lands, the cuſtomaty lands 
are liable to the debts. E. Godolphin v. Penneck, P. 1751. 2 Vegey 271. 
a eidfla man by will recites that he had by a former will given his wife all his real 
ud 017 and perſunal; that ſhe is dead, therefore he now diſpoſes of abe ſame, and firſt or- 
© fets: all debts to be paid, all his real is liable by implication; but if he goes on 
and deviſes certain premiſſes, except A. and B. to truitees to pay debts, funerals 
and legacies, and then deviſes A. and B. to pay legacies; this deſtroys the impli. 
cation, and the creditors are not intitled to payment out of A. and B. Thomas v. 
Britnell, T. 1751. 2 Vezey 313. | — 
If the whole real eſtate is made liable to debts and legacies, the ſubſequent de- 
viſe of a particular part of it fot that purpoſe does not reſtrain it. Elliſon v. Aire, 
T. 1754: 2 Vezey 568. 8 
(3 A. 4.) If lands ace charged with payment of debts, and part deviſed to A. part to B. 
la what order Fc. the creditors cannot be paid till the maſter certifies what proportion each de- 
— be viſee is to contribute. Harris v. Ingl-dew, H. 1730. 3 P. A.. 9i. 

If a man deviſes lands to trutlees to pay all his debts, and the bond-creditors re- 
cover part out of the perſonal eſtate, and then apply for the reſt out of the real 
eſtate deviſed; they ſhall not come /in on the land till the ſimple contract ereditors 
have received thereout ſufficjent to make them equal with the bend-creditors, in 
teſpect of what they have received out of the perſonal eſtate. Haſke wood v. Pope, 
＋L 17. 3 P. W322 . 155 
If the ceſluique truſt of a real eſtate makes a mortgage of it in fee, and deviſes 
the equity of redemption to his ſon and his heirs, ſubject to his debts, the bond- 
creditors can have no preference, as it was a mortgage of the whole inheritance. 


Plunket; v. Penſon, P. 1742. 2 Atiyns 290. 1 1 2609 
But if a reverſion in fee was in the mortgagor, the bond-creditor would have 


170 


— 


preference. Did. | | | 

(3A. 5.) If A. by his will gives 5/. to his brother and heir at law, and makes his wife his 

Aan ſurplus whole and ſole heireſsand executrix of all his real and perſonal eſtate, the ſame to ſell 

heir, and diſpoſe of as the thinks proper, to pay his debts and legacies ; the ſurplus is to 

| the wife, and there is no reſulting truſt for the heir. Rogers v. Rogers, M. 4 G. 2. 
CT. 268. 3 F. #7193. 23 938119 1891 210} ig | 

If a man deviſes his real eſtate to truſtees, for payment of all debts, legacies 

and funerals, then ſpecific legacies, and then all the reſidue of his perſonal to his 

executors, the real eſtate ſhall firſt be applied, and if not ſufficient, the perſonal. 


"6 deviſes his copyhold eſtate, one- third to his wife for life, and two-thirds 
. Os n, with a proviſo, that if his perſonal eſtate, and his houſe and lands at 
F, Thall not pay his debts, then his executors to raiſe the ſame out of the copy- 


Bold; this inttles them to fell the copyhold, Bateman v. Bateman, I. 1739. 
1, Ayn 42T ; | 
If one has a; po 
1 7 the 'T _ 
a Ak 289, 


ter to appoint to an unprovided child, in ſach_ manner as be 

nent of 2004, to be raiſed by truſtees out of the rents and 

„ „„ are not fulfcirnt, Is, thall be fg 
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e een having a: fon and a daughter, deviſes his lands to truſtees for payin paying 
emls,\debts and legacies, then for raifing maintenance for his children, 

the ſurplus rents and profits to the younger children at 21, the lands to the eldeſt at 

ag the land ſhall be ſold for payment of debts, the legacies ſhall be n. the 

eente-arils. i Baines v. Dixon, M. 1747. 1 Vezey 41. | 

fa man deviſes the rents and profits of his plantation to truſts: on: centers 

ttults, the land ſhall- not be ſold. Conyngham v. Conyngbam, T. 17 50. 1 ren, 28 


10 Af teſtator deviſes all his real and perſonal eſtate to be ſold for payment of his (3 A. 7.) 
debts, and no perſon named who is to ſell, the executor and heir, and all prope Who ſhall 


r 
to be named by the maſter, ſhall join in the ſale. Blatch v. Wilder, mw 


Pc: 1738. 1 Atkyns 4 22... 13 

IH lands are deviſed to truſtees. to be ſold for pa p 2 of debts, the infant heir 
at law: has no day given him to ſhew cauſe when he comes of age; but where the 
deviſe is to no perſon, he has. Bid. 

If a man deviſe lands in V. to truſtees, to raiſe money by ſale to pay off what 
is due on lands in S. mortgaged. to A. and ſettled on B. in fee, and his other 
debts, and then to C. his natural ſon; A. B. C. the truſtees, and the adminiſtra- 
tor, ſhall join in the conveyance, and B. ſhall covenant againſt her own acts, and 
the acts of her deviſor, as to ſo much as ſhe f is benefited by 1 eſtate. Lloyd v. 
Griffith, M. 1745. 3 Athyns 204. 
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"(3A8)- How expounded where the Words are - ambiguous. 


—— 


wm A deviſe of all his-ſtock in trade, only ſhop goods and utenſils in trade are in- 
cluded; not book-debts, caſh, bills, or money in goldſmiths hands. 8 v. 
Napier, in Sc. M. 1718. Bunb. 28. c 
If a man deviſe his real eſtate to his daughters, ſubject to an annuity to his ſon 
tilt he attains forty years, (hoping he will then have ſeen his folly,) then 'to him 
for life, with remainders over, and the ſon dies before forty, the deviſe to the 
daughters ceaſes.” Lomax v. Holmedon, H. 1732. 3 P. V. 176. 
But if the deviſe was a fund to pay debts or portions, it ſhould continue ll ſuch 
time as A. would have attained forty, Bid. 
If A. deviſes lands to her ſon B. and his heirs and aſſigns for ever, and if he ates 
in his minority and unmarried, or without iſſue, then to her ſon C. his heirs, &c. ; 
this is a fee to B, with an executory deviſe to C. and if B. comes of age, marries, 
and dies without iſſue, the or ſhall be conſtrued and, and the lands are ſubject to 
his ſpecialty debts. Framingham v. Brand, M. 1746. 3 Atkyns 390. Wilſ. 140. 
If a man by will gives his real eſtate to his wife for life, and after her death, 
and failure of I ue by bim, to his ſiſter A. with other remainders over, and all the 
limitations are for life; it ſhall, be conſtrued. that it means a failure of iſſue during 
the lives in being, and ſo the limitation be good. Trafford v. Boebm, H. 37465 | 
Athyns 440. 
, 11 2 father by will gives his real eſtate to his four ſons, their heirs and aſſigns, 
to be equally divided between them as tenants in common, and not as joitit-tenants, 
with the — 5 of ſurvivorſhip; and he has uſed the ſame words in a former clauſe 
relating to his perſonal eſtate, and given them the benefit of ſurvivorſhip, ix 
caſe any of them died before twenty-one; the deviſe of the real eſtate ſhalt be con- 
Rrued i in the ſame manner. Haus v. Hows, T. Rug Athyns 524. 1 Ve. 
rey 13. '1 Wilſon 165. 

Tf A. by will gives the PO? of ber eſtate, real and Stray to B. in Py 
pay the produce to C. for life, into her own hands, for her ſeparate” uſe, and * 
her death to her children, C. has no power to raiſe money by aunuit for her life; 
al ſhe does, ſhe ſhall be at liberty to redeem on payin W's 755 intereſt, 


"no clauſe of redemption. Caverley v. Biſco, T. 1747. 
2 i 9 by by will gives lands (and his perſonal eſtate'to” ble er out gg. to 


le uſes; then by codicil, reciting his will, the 4 phe ad, 
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it Wall be expounded, their deaths before twenty-one without iſſue. Mendes v. 


ment A. a fee pat 


In a reſiduary deviſe where. ſtate is mentioned generally, accompanied with per- 
ſonal things, it ſhall be reſtrained to perſonal; but where real eſtate is mentioned, 


and it being his intention the charity ſhould be continued, and being adviſed his 
1 eſtate can be given, he therefore gives his perſonal eſtate to the charitable 
uſes, and his real eſtate to 4.—the real eſtate is well deviſed to 4. Per B. R. 
urfiimons; and Hardwicke C. Attorney-general v. Lloyd, T. 1747. 3 All. 551, 
: 12 125 after giving legacies to be paid at particular times, deviſes the reſidue 
of Nis perf6nal eſtate to his two ſons, to be equally divided between them, and in 
end of either of their deaths, the whole reſidue to be enjoyed by the ſurvivor, 


md, H. 1747. 3 Athyns 619. 1 Vezey 89. 

rs tan deviſes his eſtate to A. to ſettle it on B. for life, on C. for life, and 
then on any perſon or perſons, for their ſeveral lives, who are deſcended from 
teſtator's mother, with power to revoke and appoint anew, provided it be to a de- 
ſcendent of his mother, his delice being, his eſtate ſhould continue to perſons al- 
ways deſcended of his mother; and adviſes that a writing may be made to truſtees 
for ninety- nine years to the {aid uſes ; A. may under this will limit an inheritance, 

Gadelphin v, Godelphin, T. 1747. T1 Vezey 21. 2 5 
If one deviſes real and perſonal eſtate to truſtees, to turn all into money, and 
then lay it out in land to the uſe of three perſons for life as tenants in common, 
not as joint-tenants, but ſo that if either die without iſſue living at the time of 
his death, that ſhare to go to the ſurvivors, then to truſtees to preſerve, &c. then 
after their reſpective deaths to the *firſt and other ſons, then to daughters, then to 
ten grandchildren, their heirs, &c, equally, as tenants in common, not Joint- 
tenants; and two of the nephews and three of the grandchildren die in teſta- 
tor's life, and third nephew dies leaving a fon, he ſhall have only his father's ſhare, 
the other two go over, but the ſhares of the three grandchildren who died are not 
tranſmiſſible, but lapſe, Sperling v. Tell, M. 1747. 1 Vezey 7. | 
If a man having freehold and leaſehold at A. deviſes all his lands and tenement 
at A. by will, not in preſence of three witneſſes, neither freehold nor leaſehold 
,aſſes; tho' had it been duly executed, the freehold only would have paſſed, and 


zad he had only leaſchold, har would have paſſed. Chapman v. Hart, J. 1749. 
1 Pezey 271, 1 | cir | 

If a man deviſes his real and perſonal to truſtees for his daughter and her heirs 
or ever, proviſo, if ſhe dies before twenty-one or marriage, then to convey to his 
neareſt relation of the name of A. and to his or her heirs, executors, &c. for ever; 


If a man n tevetſion in fee deviſes to his ſon the. reverſion of the tene- 
8. Lid. nd 107 1, 2 201 tt V8 Ta? 4 
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time being: in the firſt, every thing elſe includes proviſions, wine, corn, &c. in 


4 


the latter not; in neither, canes, watches, India pieces not made up; Ge. Id. 


Py \ 


his daughter for life, and then deviſes the three, fields to her for life, without 


life. Bid 
debts and legacies to be paid, the heir he ſhall mention to be well educated, and 
that the firſt ſon of E. when twenty-one, ſhall have all his eſtate real and pe 
nal; the perſonal paſſes firſt to the truſtees for payment of debts, then the ſurplus 
belongs to E.'s ſon when twenty-one, and ſhall accumulate till then; the real 
eſtate paſſes to truſtees, and the truſt is an executory deviſe to E.'s ſon at twenty- 


L 


one; the meſne profits go to E. heir at law, till ſon born, then to the ſon for his 


education; (but /emb. the ſurplus, if any, belongs ſtill to E.) , Why ſhould not 
the profits of the perſonal eſtate be alſo applied to the ſon's education? Bulleck v, 
Stones, T. 754. 2 Vezey 521. 341 

If feme-covert, with power, deviſes to her huſband for life, then to her children 
if ſhe ſhould leave any to ſurvive her, but if ſhe ſhould leave none, nor the iſſue 
of ſuch, then to A. making him ſole heir in default of iſſue left by her, and af- 
ter the huſband's death; the children take an eſtate tail, not fee-ſimple, and the 
remainder to A. is good; for it is not a contingent executory limitation on her 


' dying without children living at her death, but a general dying without iſſue. 


On a bill for diſcovery only, plaintiff cannot reply, and muſt diſmiſs and pay 
ots, tho' he has had diſcovery, and defendant was the' occaſion of the bill. 


Saut bby v. Stonehouſe, T. 755. 2 Vezey 610. 75 5 
Words ſhall receive a conſtruction according to the ſubject- matter, (as if free- 

hold and leaſchold are deviſed by the ſame words.) Bid. | 
If A. having 400 J. South Sea annuities, and 400 /. Eaft-India ſlock, gives B. 
10l. per annum out of the dividends of the South-Sea annuities, and gives C. the 
400 l. Eaft-India ſtock, and gives D. the 400/, Soutb-Sea annuities, abject to the 
payment to B. and he afterwards buys 100 /. more South-Sea annuities, and ſells 
the Eaſt-Indis ſtock, and buys 800 J. more South-Sea annuities, and is afterwards 
id off the firſt 400/. and the other 100 J. South-Seg annuities by a draught, which 
£ lodges with E. directing him to veſt it in three per cent. annuities, but E. veſts 
it in South. Sea annuities, and A. makes a codicil, and deviſes the note for 5000. 
in E,'s- hands to F.; the legacy of 10 J. per annum, and the ſpecific legacies of the 
funds are gone, and F. is intitled to the produce of the note. Drinkwater v. Fal. 
coner, T. 1755. 2 Vezey 623. r OPT 


(3B.) Diſcovery, 
7:52; 4B. 1. | When a Bill lies for a Diſcovery. 


0? for a diſcovery of a matter, which ſubjects the party to a penalty, if he 
has covenanted to anſwer any bill of diſcovery, and not to plead the acts in- 
flicting penalties. Eaſt India Company v. Atkyns P. 5 G. in Canc. Str, 168. 

The lord of a manor may bring his bill for diſcovery of treaſure trove, Sloane 
v. Heathfield, M. 1717. in Sc. Bund. 18. | V 
When a man brings bill for diſcovery only of deeds, and to have them 


eſtabliſhed, he ſhall annex affidavit that he has them not, or it is cauſe of demur- 
rer; but where he alſo prays relief, affidavit is not neceſſary. Jobnſon v. Eleker, 


in Sc. P. 1720. Bunb. 46. | 


Weſtminſter v. Croſs, in Sc. P. 1720. Bunb. 0. 


The Ratute of limitations is not to be pleaded to a bill of diſcovery. 1 8 & Ch. 


 Caluerly v. Parker, H. 1722. Bunb. 124. 
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od werly v. ; | ky: 5 7 | 
8 35 Lindt ding by a remainder in tail, expectant on B. tenant in tail's dying 


ifſue,” brings a bill againſt the ſiſters and heirs of ſuch tenant in ti 


who anſwer, that B. executed a leaſe and releaſe to make a tenant to the gratipe, 
. (ulfeted's common recovery to the uſe of himſelf in fee, and refer ti the:deeds in 
ar cuſtody, the court will, before hearing, order defendants 80 lee the deeds 


cir, cy 


a 


Wn nets 8 


If a man gives the uſe and occupation of his houſe, with ſtabling and fields, to 
waſte, and then over; the clauſes are co-extenſive, and ſhe ſhall have the uſe for 


1 14. £3414 ; 7M M 9 
If A deviſes all his real and perſonal in truſt by B. C. and D. and defires his 
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Ir a bill is brouglrt for diſcovery of bankrupt's effects, the court will not allow 
Gaba look into their 8 deſete the mmiffioners, before they put 
„In their anfwers, Boden v. Dells H 1947. 1 Ahn 28 9. 

" | Every heir at law has a right to a diſcovery by what means and under what 
_ | Bee be is difinbetited. - Harriſon v. Soutbeote, T. 1751. 1 Ahn 528, 2 Feagy 
EI 80 _ > - | | ; 


., The heir at law hes a right to have desde and Writiiigs produced, and lodged in 


| 1 : r. hands for his inſpection, before he has eſtabliſhed his title, and to re- 


moe tern bout of the way that might prevent his recovering poſſeſſion at law. 
Every perſon neceſſary to the diſcovery ſhould be made a patty, to prevent mul. 
tiplication of ſuits. Plunket v. Penſon, T. 1740. 2 Athyns 51, 
The counſel who draws # deed of annuity, and is executor to the annuitant, 
and ſubrnits to produce the draught by his anſwer, and does not inſiſt on privilege, 
as a counſel, may be ordered to produce it before the hearing. Stanhope v. Ro- 
berts, M. 1741. 2 Athyns 214. 1 3 3 
A defendant may be obliged to diſcover a caſe which he had ſtated to his own 
counſel for opinion, and the facts contained in the caſe. R. on demurrer, and 
JJ % M 

Any perſon in poſſeſſion; as tenant or otherwiſe, may bring bill for diſcovery of 
his title who brings ejectment againſt him, even tho' he is a wrong doer againſt 
every body. Metcalf v. Heruey, T. 1749. 1 3 3 

On a bill for executing a truſt, by ſettling an eſtate on the ſeveral branches of a 
family, plaintiff a younger brother has a right to a diſcovery from an elder bro- 
ther, whether he has a ſon who would be the firſt intitled to the inheritance, 
but not whether he is married. Finch v. Finch, M. 1752. 2 Vezey 491. 
+ Diſcovery in equity is not confined to the rule of law for inſpecting books; 
thus the lord of one manor may have leave to inſpe& the books of another manor 
here, tho not at law. Auon, T. 1755. 2 Vezey 620. | 


* 


den- awe. (3 B. 2.) When not. 


If the attorney- general exhibits an information to diſcover waſte, &c. he muſt 
waiye forfeitures. Waters v. Vincent, H. 1724. Bunb. 192. 32 

The court will not admit a bill of diſcovery in aid of the juriſdiction of th 
eccleſiaſtical court, for they can come at diſcovery themſelves. Dun v. Coates, M. 
In 1 Atkyns 288. 

If a bill is brought to diſcover whether A. under whoſe will defendant claims, 
was a papiſt at the time of purchaſing frem plaintiff's anceſtor, defendant is not 
bound to diſcover, but may plead the fat. 11 & 12 V. 3. Smith v. Read, H. 
Wü EE 3 
If a bill is brought againſt 4. and B. to diſcover whether A. and his wife, under 
whom he claims, were not papiſts, B. who purchaſed from A. is not obliged to 
diſcover, but may plead, + Harriſon v. Southcote, T. 1751. 1 Athyns 528, 2 Ve- 


* No wen is obliged to diſcover what may ſubject him, not what u only. Bid. 
If a bill is brought for relief as well as diſcovery of deeds, an affidavit muſt be 
annexed that plaintiff has not the deeds, or defendant may demur. Anon. M. 
1743. 3 Athyns 1x. | | : 

If A. gives bond to B̃. to pay 800 J. per amum, whilſt he or any body in truſt for 
him holds a. certain office, B. ſues on the bond, A. brings bill for injunction, B. 
croſs: bill to diſcover whether C. does not hold the office in truſt ; A. who is a 
member of parliament is not obliged to diſcover, for it would vacate his ſeat z 
_ this he muſt infiſt on by anſwer, for demurri g would have been admitting the 

facts. He erucod v. Sefwin, M. 1744. 3 Athyns 276. res 3 
on Mesgainſt a jointreſs to deliver up one part of ſettlement, ſhe having 
two, the court will not on motion order it to be delivered up, that being the 


bety end of. the er hill, hut to be produced before the maſter. Afton v. Afton, th 
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mollagp 4 bill for diſcovery; and perpetuating teſtimony, in praying ptoceſs Priys, 


zucht defendant may abide the order and decree. of the court, it makes it a" bill 


for relicf, and ought to be diſmiſſed. Roſe v. Gannel.. H. 1746. 3 Athms 439. 


On 4 bill to ſtay waſte, plaintiff cannot have a diſcovery unleſs he Waves the 


double penalty. Boteler v. Allington, H. 1746. 3. Athyns 453. 


Bill for diſcoyery does not lie againſt one for what he may be examined ts, as 


one who is merely a witneſs claiming no intereſt, but he muſt plead thereto, and 
ſupport it by anſwer, diſclaiming intereſt, and a demurrer is bad. Pamper 

v. May, H. 1749 1 Vezey 426. 

Defendant may plead to diſcovery of an a& which would. cauſe a forfeiture, 
but not to diſcovery of what eſtate he hath, as whether tenant for life or not, 
the on that the forfeiture depends. Weaver v. E. Meath, M. 17 50. 2 Vezey 108, 

Io a bill for diſcovery of a marriage, defendant may plead that it would ſubject 

| her to puniſhment for inceſt in the Eccleſiaſtical Court, tho' the huſband is dead. 
Broumſivord v. Edwards, H. 1:50. 2 /exey 243. 

If a portion is given 9ver on marriage without conſent, defendant may demur 
to diſcovery of the marriage only, tho' diſcovery of the conſent is not prayed, and 

altho' a plaintiff i is intitled to a diſcovery of a marriage in the caſe of an eſtate 
during widowhood, with remainder over; for the firſt is a forfeiture, the laſt is 

only a conditional limitation, Chancey v. Fenboulet, P. 1751. 2 Vezey 265. 

If plaintiff ſets out a title, and that certain o 3 terms are ſtanding out, and de- 
fendant does not plead, but ſets up a title inconfiſtent with plaintiff's, he is not 
obliged to diſcover what deeds he has relating to his own title; but if there is any 
charge in the bill that defendant has deeds of plaintiff's title, it muſt be anſwer- 

ed. Buden v. Dore, T. 1752. 2 Vercy 445. 

The court will not compel a diſcovery to create evidence for a future cauſe. 
Finch v. Finch, T. 1752. 2 Vezey 491. 

A widow is not obliged to diſcover on fer to confirm her jointure, till the act 
of confirmation is done. Leech v. Trollop, T. 175 5. 2 Vezey 662. 


a Dilmes. 


/ When Tithes ſhall be decreed in Chancery. 


T F a bill is brought to eſtabliſh a modus againſt the leſſee of the impropriator, 

the impropriator muſt be a yy alſo. Glanvil v. Trelawney, in Sc. H. 1720. 
Bunb. 70. 

If the vicar be endowed de omnib.” minut ' decim' inf. Paroch', he ſhall have a de- 
cree for tithes, after verdict. found, on iſſue directed, that none had =o been 
paid to him; nor to a third perſon, out of A. Fox v. mms in Sc. M. 1721. 
Bunb. 8 

IF {Ball is brought to eftabliſh a modus, and on an iſſue directed there is a ver- 
did i in favour of the modus, the court will eſtabliſh it, and direct coſts at law, but 
not in equity, to be paid to plaintiff. (Aton v. Orchard, H. 1737. 1 Athyns 610. 

The owner and leffee of a rectory may bring a bill for tithe in kind, and ſo 
eſtabliſh a cuſtom of ſetting out in ſtooks, tho there is a derivative teaſe in being. 
Arebbiſdop of York v Stapleton, H. 1:40. 2 Athyns 136. 


If the modus is too rank (as 48 J. per annum for the tithes of i a nor; ct while | 


demeſne lands of which were worth but 48 J. in Q, Elzabeth's time) the court 
will decree tithes in kind. Ekin v. Pigot, H. 1745. 3 Athyns 298. 

Of late the court does not require the time of payment of 4 modus to be par- 
ticularly laid, ſuch a time or thereabouts is ſufficient. / rhe v. Ball, P. 1747. 
3 Hh, 496. 1 Vezey 3. Richards v. Evans, 1 Vezey 39 
But a cuſtom muſt be ſubſtantially laid, therefore it muſt be alledged by who 
a modus is to be paid. Bid Indo ah _ 2 1 aur 

Setting up a modus does not prec fendant from: -to s 
UN {nl Bid. 5 n objes " 0 inci 

rant from Q. Q. Mary, with the general words deci mos bladotuini er Hrn rr ae 

ate era, ate not foffeient to bar a rector of his common righe ot tithe 

leſs it is expreſsly ſtated what was the right of the crown. Beim v. Dormer, 


. 3 Athyns 5 34. 1 
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a modus ma ſomething too rank, yet if-there is no other objection to 
it L.. * nor any 2 of tithes: being paid in kind, this court will not direct 
payment in kind without an iſſue. Bid. Chapman v. Smith, T. 17 54. 2 Ve- 
„ an account of tithes ſhall be carried down to the time of the 
maſter's report, in the Exchequer to the time of filing the bill only. Bell v. 
, In, 

The court will not grant an injunction to ſtay proceedings in the Eccleſiaſtical 
Court, on a ſuggeſtion that there is a modus. Rotheram v. Fanſhaw, H. 1747. 
3 Athyns 628, R 

i This court has juriſdiction to inquire, whether the lord mayor of Londen has 
done right in refuſing to grant a warrant to levy a miniſter's dues, under flat. 22 
& 23 C. 2. c. 15, and if he has done wrong, to iſſue a warrant for levying the ſu 
aſſeſſed. Ex parte Croxall, P. 1748. 3 Ahn 639. | : * 
If the county in general is concerned in a tithe cauſe, (as Kent, in a modus in 
Romney marſh) the court will order trial in another, (as London or Middkſex.) 


Chapman v. Smith, T. 1754. 2 Vezey 505. + | 
This court never diſmiſſes a bill for tithes, unleſs there is a good legal or equi- 


table bar. Douglas v. Vane, H. 19 G. 2. Will. 28. | 


(3 D.) Diſtribution of Inteſtate's Eſtates. 
(3 D. 1.) By the Stat. 22 & 23 Car. 2. 


N eſtate pur autre vie is diſtributable in equity, tho' not in the Spiritual 
A Court. Mitter v. Witter, H. 1730. 3 P. V. gg. REY 
Aunts and nephews are in equal degree of relation, and ſhall take per capita, 

and not per ftirpes. Durant v. Preſtood, T. 1738. 1 Athyns 454. gs 

If A. and his wife B. have two ſons, C. and D. who both marry in their fa- 
ther's life, A. dies, B. ſurvives, C. dies leaving children, D. dies inteſtate, leaving 
E. his widow. E. ſhall have two-fourths, B, one-fourth, and the children of 
C. one-fourth between them. Stanley v. Stanley, P. 1739. 1 Athyns 455. 

If an inteſtate leaves only an aunt, a ſon of a brother, and a daughter of a ſiſter, 
they take equally. Lloyd v. Tench, H. 1750. 2 Vezey 213. 


1765 


= 


(3D. 2.) If by articles before marriage the terms therein are declared to be to the wife, 
Who dall be then an infant, in ſatisfaction of all claim of dower, or any claim by common 
n ſt f the city, or any other uſage, 1 cuſtom ; the wif, 

« ſhare opon law, cuitom © Y, or any of! age, law or cuſtom; the wife has her 
a diſtribution. election at the death of the huſband, and if ſhe accepts the terms in the articles, 
ſhe cannot have a diſtributory ſhare on her huſband's dying inteſtate, for that 
would be a claim under a law, via. the ſtatute of Diſtributions. Glover v. Bates, 
T. 1739. 1 Atkyns 439. 5 At? Es . | SH 
If a man by articles previous to marriage covenants by will, or good aſſurance 
in law, to grant to his wife, or her mother in truſt for her, 1000 1. to be paid after 
his death, if ſhe ſurvives; and if he ſhall not ſo aſſure, then his executors or ad- 
miniſtrators ſhall pay it; and he dies without making ſuch deed or will, ſhe is not 
intitled to her diſtributory ſhare. Lee v. Cox, H. 1746. 3 Athyns 419. 1 Ve- 
The eſtate of an inteſtate, leaving a brother and a grandfather, ſhall go wholly to 
the brother, the grandfather has no right to ſhare. Evehn v. Evelyn, E. 1754. 
3 Atkyns 762. _. . 1 nn 


(3 D. 3.) By Cuſtom. | 


If a man dies inteſtate in the province of Di, leaving his ſon B. who dies 
ſoon after, and his wife C. enſeint of D. O. is intitled to her ſhare, as if born be- 
fore inteſtate's death, and his eſtate ſhall be divided into nine parts, four of them 
e four of them O. x, and the other ninth to be equally divided between them, 

Vallis v. Hodſon, H. 1740. 2 Athyns 115. ere 0 
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"; E with of 2 a truſs of a rent-charge i is not to. be endowed © 
Chaplin v. Chaplin, H. 1733. 3 P. V. 229. The 

If A. buys cuſtomary freehold lands, which are conveyed to him and B. 2 
the heirs of A. and A. deviies them to his ſon C. in tail, and dies; and C. dies, 
living B.; C.'s widow cannot have theſe lands as her free bench, nor as cuſtomary . 
dower, as it is out of the truſt of a freehold eſtate, the legal eſtate * out in 
B. Godwin v. Winſmore, H. 1742. 2 Athyns 525. a 

If a woman marries without ſettlement, and by act of her huſband is barred of 
her own fortune, and he by will deviſes her his perſonal eſtate at his ſeat, and a 
remainder for life of his real eſtate, in default of iſſue male and female by him- 
ſelf, this does not bar her of dower out of that very eſtate, Incledon v. Northcote, 
H. 1746. 3 Atkyns 430. 

The court will not oblige a jointreſs to bring her jointure-deed into court or 
before a maſter, unleſs the party requiring it will confirm it; but will order her to 
deliver in a ſchedule of W to order what ſhall be produced. Petre v. Petre, 
P. 1747. 3 Ahn, 511. 2 

If a man by will, taking no notice of his wife's claim to dower, deviſes her 
the reſidue of his perſonal naſe, it is no > bar to her dower. Ayres v. Willis, 
P. 1749. 1 Vezey 230, 

If a widow intitled to dower comes to account for the profits of the eſtate of 

which ſhe is in poſſeſſion as truſtee for her ſon, ſhe ſhall be allowed for the profits 
of her dower, future as well as paſt, and ſhall not be drove to her writ of dower. 
Graham v. Graham, T. 1749. 1 Vezey 262. 

If a widow ſuffers an annuity granted to her by ſettlement, _ the intereſt of 
money left her by her huſband's will, to run in arrear for eight years during her 
ſon's life, ſhe ſhall have it againſt the remainder over; for it ſhall neither be pre- 
ſumed that ſhe is ſatisfied, nor that it was fraudulently intended i in Proj to the 
remainder. Afton v. * T. 1749. 1 Verq 264. 
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(3 E. 2.) Dower; when aided, and when not. 


When the huſband dies ſeized, there ſhall be no meſne profits till demand; 
when he does not die ſeized, there ſhall be no meſne profits; when the widow is 
in poſſeſſion ſne may have remedy at law, if he have any right to meſne . 
Delver v. Hunter, in Sc. H. 1719. Bunb. 57. 

If lands deſcend to two in coparcenary, and one, before receipt of rent or parti- 
tion made, dies, his widow ſuggeſting that the other has the title-deeds, ſhall 
have relief in equity for that reaſon, and becauſe ſhe muſt come there for. a par- 
tition. Moor v. Black, T. 9 G. 2. C. T. T. 126. 

If huſband dies intitled to copyhold eſtates in a manor ee he is lord, and 
the ſheriff ell imates them upon the writ of inquiry for aſcertaining the dower, 
this court will ſet aſide the aſſignment of dower ; and of ſuch eſtates as the huſ- 
band became intitled to by copy of court-roll, and granted out again by copy of 
court- roll, the wife ſhall not have dower; and as to lands whereon leaſes for lives 
or years were renewed by the huſband, of thoſe which were not actually expired 
at the renewal, ſhe ſhall not have . for the inſtantaneous ſeiſin, but of thoſe 
which were expired, ſhe ſhall. Sneyd v. Sneyd, T. 1738. 1 Athyns A2. 

If 4. purchaſes of B. a real eſtate in mortgage for a term, and it is agreed to pay 

off the mortgage out of the purchaſe-money, and to aſſign the term to attend the 

1 e which is done, B. s widow mall not bays dower. Hull v. Adams, 

, ee 208. - n 
d proviſion for a wife is not a bar of 3970 unleſs Send " to be; 
ers genegil deviſe of lands, nor a bond for money; but if it end 
£1od and maintenance, it is 2 bar, Tiny v. Tithicy CME . 
1 Nel * e r LIE 


2 2 | A jointure 


c H A N C E R T. 


* e with approbation of parents and guardians on an infant ſhall 
3 e beende 11 15 inadequate to the dower, unleſs it appears to bo a 
ſory jointure. Hervey v. Afbley, P. 1748, 3 4 7 


e elu : 4 ” 3.34 10) 
I gk a jointure is made after marriage, and the widow, an infant, without do- 
: ta determine her election during her infancy, marries again, and the 


ewa Wang enters on the jointure eſtate, that entry binds them during cover- 
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142 mg (3 F. t.) Relief, when allowed in Equity. 


F plaintiff brings bill for diſcovery of coals wrought under his land, and for 

ſatisfaction againſt ſeveral defendants, ſome executors, ſome adminiſtrators, and 
it would be difficult for him to rag at law, the court will retain the bill. 

v. Crompton, M. 1721. Bunb. 95. 4 

2285 a bill io 133 on an abſolute promiſſory note, ſuggeſting that the 
note was agreed to be conditional, plaintiff was relieved, and was permitted to 
give parol evidence of the intent of a note in writing under-hand. Snowball, v. 
Vicuris, T. 10G. Bunb. 175. | 

On a bill againſt a judgment, on proof that two notes, which would have been 
a defence at law, were miſlaid at the trial, and fince found. Vernon v. Minſhul, 
T. 1724. Bunb. 178. | 3 
On a bill againſt a judgment, by default on a South Sea contract, and ifſue di- 
rected to try whether the defendant was poſſeſſed of the ſtock. N. B. It appeared 
plaintiff had been guilty of ſubornation of perjury. Anſtruther v. Cbriſtie, T. 17 24. 
Bunb. 178. | | | | 
14 bill may be brought for a preacher's penſion only. Bailey v. Cornes, M. 1724, 

nb, 183. | 
A. files a bill againſt B. his father, to recover (inter alia) 20, ooo l. on bond, 
conditioned to pay 10, ooo J. and intereſt, B. demurs, for that plaintiff has remedy 
at law, demurrer allowed, A. brings action, and on ſolvit ad cem pleaded, obtains 
a verdict ; then B. files bill, ſnewing the bond to be voluntary, intended to be of 
force only till ſome ſettlement made, that he had fince given him 10, ooo J. on 
marriage, covenanted to give him 10,000/. more, ſettled 1000 J. per annum in 
land in poſſeſſion on him, transferred larger quantities of ock to him, the bond 
30 years ſtanding and no demand; he ſhall have injunction. Humphreys v. Hun- 
Prem M. 1735. 3 F. V. 395. 

If an heir (of age) is impoſed upon, by a tradeſman's ſelling to him at exorbi- 
tant prices in many inſtances, the court will relieve, not if in one inſtance only. 
Berkley Freeman v. Biſhop, P. 1740. 2 Athyns 39. 1 
The court will relieve an heir againſt fraud, whether the eſtate in expectancy 
is to come from his father, or from any other relation. id. . | 

If a mortgage is taken to ſecure ſuch price, the court will relieve as far as 
= unjuſt gain, but for what is found due on quantum meruit it ſhall ſtand good. 
If A. puts mortgages into the hands of B. to receive the money, and he pawns 
them to C. for 100 J. for which he gives his note, and takes C. 's to reſtore them 


1 on payment, C. ſhall be decreed to deliver them to A. and take his remedy at 


law sgainſt B. on his note. Fackſon v. Butler, P. 1742. 2 Athyns 306. 

- Where one party ſets up a title inconſiſtent with the title ſet up by another 
rty, and fails in his own claim, yet he may appear to have a right to ſome- 

thing under the other's claim, and the court will not deprive him of it. Bennet 


v. Lee, H. 1742. 2 Athyns 529. | 17 N 

4 Shares" n water-works (as the New River) tho' a legal eſtate and corporeal in- 
heritance, are properly ſued for in this court. Ld. Townſhend v. Windham Aſs: 

F. 1745. 3 Ahn 336. JFC. Wo 
If an eſtate has b 


1 
71105 # 4 


fold by A, 10 B. and the money paid, and it appears tht 


the eſtate was B.'s, the money ſhall be refunded with intereſt from bringing the 
bill tho i was no fraud. Bingham v. Bingham, M. 1748... 1 Vezey 120. 1 


# 4 


S H AN E R F. 


ed or concealed by defendant, plaintiff may have relief in 
fe, HH 1749. 1 V 387. ar 991 50 1, 


leckt u deed is deſtrt 
fty! -Whitfeld v. 


Mall have relief in equity. Thid, 1 
„ bill prays ſpecific performance, and alſo general relief, and the court will 
not deerte the Tpecific- performance, it will not give relief on the general prayer, 
if inconſiſtent with the particular relief prayed. Legal v. Miller, T. 175t. 
2 Vezey 299. 


If a father intruſts his heir (an infant) to a ſervant, the ſon comes of age, and (3 F. 2.) 
Where the 

tranſaction 18 

done mala 


ives bond for 1000 J. to the ſervant, unknown to the father, and not having 
wherewith to pay it, equity will ſet afide the bond, as obtained by fraud and a 
breach of truſt. O/mond v. Fitzroy, M. 1731. 3 P. V. 129. | | | 
But equity will not ſet aſide a bond, if there is no fraud or breach of truſt, 
merely becauſe the obligor is a weak man. bid. | 

If a leaſe is made of an eſtate belonging to a church, by a deceit on the court 
by the rector, who takes a fine, tho' not mentioned in the propoſal laid before 
the maſter, his executor ſhall refund the fine, to be laid out in purchaſe for bene- 
fit of ſucceſſors ; but the leaſe ſhall ſtand good, if the leſſee was not privy. Galley 
„ Baker, T. 9G. 2. C. T. T. 199. | 

If 2. ſells an annuity for his own life to B. with a clauſe of redemption in 
three years, and cleven years after A. applies to B, to redeem, which he refuſes; 
the court will order a redemption, on payment of the annuity to the time of the 
application to redeem, and the principal ſum advanced, without intereſt from that 
time. The annuity was purchaſed at ſeven and an half years purchaſe, which 
ſeems a fair price. Stanhope v. Cope, M. 1741. 2 Athyns 231. | 

If A. intitled to an annuity on perſonal ſecurity of 2000. per annum, being a pri- 
ſoner, ſells to B. 1.50/, per annum, part of it for 1050/. with proviſo, that it A. 
deſires at any time to purchaſe back ſaid 50 J. on fix months notice, B. on pay- 
ment of ſaid 1050 J. (all arrears of annuity being paid) ſhall refign ; and there is 
an indorſement, that if A. ſhould repurchaſe or redeem, be ſhall pay 7 51. more; this 
is unreaſonable, vitiates the whole, and the agreement ſhall be ſet aſide. B. ſhall 
reconvey, on payment of principal, intereſt at 5 J. per cent. and what money has 
been actually paid for inſurance; and if he is overpaid by receipt of the annuity, he 
ſhall refund. Lawley v. Horper, M. 1745. 3 Athyns 278. 5 

If an attorney for the ſeller on the ſale of an eſtate does not diſcloſe to the 
* an incumbrance, he is liable to make ſatisfaction. Arnot v. Biſcoe, T. 1748. 
1 Vezey 95. | | | Ts 
If it is alledged that a promiſſory note for a large ſum was given to induce a 
man to withdraw a ſuit, and deliver up a note of a third perſon, (and this not 
with intention of paying the money, but as a ſecurity of procuring a living for 
him,) and the note itſelf and the conſideration denied, the court will (without 
ſending the queſtion of forgery” to trial) order the note to be left with the regiſter, 
and if not ſued in reaſonable time, to be delivered up. Biſhop of Wincheſter 
(Hoadly) v. Fournier, T. 1752. 2 Vezey 445. WEIS ot 
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63 F. 3.) 
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5. If 4. es with B. for a number of tickets at a ſtated price, and all profit to 
As man's be 4's, but he loſes by them; the court will not relieve, even if it was a hard 
A bargain, unleſs there is fraud or undue means. Willis v. Jernegan, H. 1741. 


2 Athyns 251. 


(4F.6) f A. mother of B. wife of C. is ſeized in tail ex provifone viri of lands, rever- 
Nor when a ſion in fee to her huſband, and B. and C. create a mortgage-term on theſe lands, 
** and A. joins in levying fine to the uſe of the mortgagee, remainder to ſuch uſes 
erued to ano- ag C. ſhall appoiut, or in default to him and his heirs; and before this C. has ſold 
ther by law. an eſtate to D. and covenanted for quiet enjoyment, and afterwards makes an ap- 

intment to truſtees of B.'s eſtate; D. is evicted, C. dies, A. dies; if it does not 
appear that the breach of C.'s covenant by the eviction of D. happened before 
the appointment made by C. the court will not grant relief. White v. Sanſom, I. 
1746. 3 Atkyns 410. ; f EI 

The court will not relieve againſt a maſter's right to his apprentice's earnings, 
who quits his ſervice before his time, (tho' he goes to ſea and takes a great prize, 
but in that caſe recommends them to compound, and favourably for the appren- 


tice.) Meriton v. Hornſby, M. 1747. 1 Vezey 48. Hill v. Allen, H. 1747, 
1 Vezey 83. | 


expeRtation 


(3F.7.) If a truſtee, in breach of truſt, preſents a man to a living; after fix months ple- 
oy »gainft arty this court will not give relief, for it is againſt fat. Weſtminſter 2d. Beteler 
. Allington, H. 1746. 3 Atkyns 453. 

But if a new act of parliament is made to alter the law, and the judges are for- 
mal in adhering to rules of law, and will not conſtrue according to the words and 
intentions of the act, (tho' it is their buſineſs to mould their practice ſo as to 
render it conformable to the legiſlature,) there equity will take it up, and give 


remedy. Baſſet v. Baſſet, M. 1744. 3 Athyns 20g. 


(3F.8.) If a man has loſt his right by a legal bar, he can have no remedy. Brereton v. 


1 Gamul, H. 1741. 2 Athyns 240. 


63 F. 9% But if a bill be brought to diſcover aſſets and payment of a bond, and there is 
Nor where no diſpute as to the bond or aſſets, equity will provide for, the payment of the 
the plainti® debt. Heath v. Percival, M. 7 G. Str. 40 3. Biſtbep v. Church, M. 1750. 
relief by law. 2 Jegey 100. | 

If a bill is brought for treaſure-trove, plaintiff ſhall have no relief; for he might 
have brought action of Zrover ; and bill diſmiſſed with coſts. Shane v. Heathfield, 
in Sc, M. 1717. Bunb. 18. | 

If a bill is brought to diſcover aſſets and for relief, the court will grant relief 
if the defendant joins iſſue, not if he demurs. Depuis v. D. of Kingſton, J. 1718, 
Thomas v. Williams, in Sc. M. 1718. Bunb. 29. | | 

Where the executor or adminiſtrator confeſſes a liquidated debt, there diſcovery 

_ draws on relief, otherwiſe not. P. Gilbert Chief Baron. Alpot v. J. bompſon, in 
Sc. P. 1726. Bunb, 29. | | | | 

A bill for ſeveral tolls, where the decree would bind only the defendants, diſ- 
maſſed. Diſney v. Robertſon, in Sc. P. 1719. Harding v. Ainge, T. 1719. Bond 
and The City of Exeter, Bunb. 41. 1 | 
But if a fee-farm rent is reſerved, it gives the court of Exchequer juriſdiction. 

Per Montague B. cet. diſſent. Attorney-general v. Eyre, in Sc. M. 1720. Bunb. 68. 
Bill for beaconage diſmiſſed. Mayor of Boſton v. FJaciſen, H. 1721. Bunb. 101. 

So for ſuit of court. Thornhagh v. Hart/horn. Oh 

So for fee-farm rent, or law-day ſilver. Pynſent v. Skillings, T. 1727. Bun. 


5 17.4 gives voluntary deed to pay B. 60/. per ann. with power to diſtrain on 
lands, or to pay B. 1000 /. with intereſt, and B. brings bill, ſetting forth, that 
the lands are incumbered, and to be paid one or the other, and A. brings croſs 

bill, and at the hearing B. docs not prove that the lands were ſo incumbered 1 2 
: FEM I 5 ha . e 
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- The knew not where to diſtrain, the court will retain the bill till B. has tried her SAR 
remedy at law. Thurkettle v. Howorth, M. 1727, Bunb. 241, CIR | 
A bill to have the enjoyment of a watercourſe, and damages for ſtopping it, n 
AI bes not lie. Reignolds v. Hind, P. 1729. Bunb. 264. | Wee 
If a bill is brought for wharfage, Cc. and defendant admits plaintiff's right, but 
ſets up an exemption for a particular place, the court will not diſmiſs the Bill, 
but will give leave to bring an action at law. Town of Poole v. Bennett, T. 1729. 
r | | 
1 fr diſcovery and relief againſt defendants, who broke into inteſtate's room, 
and took away money, bonds, Fc. does not lie, if defendants deny the equity. 
Ker flake v. Pannel, T. 1730. Bunb. 287. | 
Bill for a toll due to a town .does not lie, tho' a fee-farm rent is payable by the 
town. Nottingham v. Wood, M. 1733. Bunb. 330. | 
A fingle copyholder is not relievable in equity againſt an exceſſive fine; but ſe- 
veral copyholders are againſt a general fine. Cowper v. Clark, M. 1732. 3 P. 
W. 155. 
Diſputes between maſters and apprentices are no foundation for coming into 
equity. Argles v. Heaſeman, M. 1739. 1 Athyns 518. . 
If on coming in of anſwer to a bill for diſcovery of aſſets and relief, plaintiff 
makes his election to proceed at law, yet he may afterwards, on agreeing to dro 
that part of the bill which prays relief, have the order of election dikcharged, 
Fitzgerald v. Sucomb, M. 1740. 2 Atkyns 85. FX OW 
If the repreſentative of an inteſtate is ſeeking to give preference by confeſſing 
judgments, the court will let plaintiff proceed at law to get judgment with ſtay of 
execution, and in this court for diſcovery of aſſets, at the ſame time. Barker v. 
Dumareſque, H. 1740. 2 Atkyns 119. 
This court cannot ſet aſide a will for fraud, but only direct an iſſue deviſavit vel 
non; for a will of perſonal eſtate may be ſet aſide in the Eccleſiaſtical Court for 
fraud, and of E. at law. Powis v. Andrews, H. 1723. Bennet v. Vade, 
T. 1742. 2 Athyns 324. | | 
A perſon claiming lands under marriage articles and ſettlement, which he has in 
his cuſtody, and where no terms are ſtanding out, muſt eſtabliſh his title at law 
before he can come into this court for deeds and writings. Warrick v, Warrick, 
H. 1745. 3 Atkyns 291. 8 | 
If phaintiff comes properly into this court, (as for diſcovery of deeds, and to 
' have them produced, or for an account of rents and profits,) it will determine a 
matter of law. Lad. Townſhend v. Windbam Aſh, P. 1745. 3 Atkyns 336. 
If fpoliation or ſuppreſſion of a will is clear, the court will give relief without 
making the plaintiff cite the defendant in the Spiritual Court, or directing an iſſue 
at law. Tucfer v. Phipps, T. 1746. 3 Atkyns 359. | 
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A bill for an accaunt and ſhare of prize- money does not lie againſt the repreſen- 
tative of an admiral ; the remedy is at law againſt the agents for captures, Ogle 
v. Repreſentatives of Haddock, M. :748. 1 Vexey 161. | 

If A. loſes B. a banker's notes, payable to him or bearer, and B. offers to pay 
the money, on the uſual ſecurity to indemnify ; A. dies without doing it, and his 
repreſentative, ſeven years after, brings bill for payment, but there is no affidavit 

of the loſs, nor offer of indemnity ; this court will not relieve, but leave him to 
action at law. Walmſley v. Child, M. 1749. 1 Vezey 341. | | 
If there is a liſt of bank-notes in a teſtator's writing, ſome marked paid, others 

'  -unpaid, and theſe have not appeared in many years, and are ſuppoſed to be loſt, 
and the executor ſwears he believes teſtator had loſt them, and offers to give 
ſecurity, yet the court will not order payment; for the teſtator's hand is no evi- 
dence here more than at law, therefore the ſame remedy at law. Ghnn v. Bank of 
England, M. 1750. 2 Vezey 38. OE as 


A creditor by elegit executed may have relief againſt a fraudulent conveyance, 
tho' he might Cn relief at law. Bennet v. Muſgrave, M. 1750. 2 Vezey 51. © 
E the precedent conveyance is only voluntary, without other fraud, ſubſequent 
purchaſer for valuable conſideration ſhall. be left to his remedy at law. d. 
Ik A. treats with B. for the loan of money, A. dies abroad; which B. not know- 
ing payt it to C/ his agent, who remits * bullion, A.'s executgrs receive it, and 


20 451. 


n s. en 
e ee WH a7 r böch-elechtbr is not obliged to diſeharge his bond piecemeal 
Ale Alets come in, and he may diſcharge all other demands on teſtator before his 


CHANCE R V. 


kemit ir back to England ts the exccutors of A. s father; B. cannot have relief 


ainſt them, but muſt try it at law againſt C. or the executors of A. abroad. Eyre 


4 e, M. 1) 5%. 2 Vezty 86. | . FE *. 
* 2 is 3 obtained for a partnerſhip debt againſt A. ſurviving part- 


net and one of the executors of B. and A. gives a mortgage on the ſeparate eſtate 


i 


by: B. equity will order ſatisfaction out of the mortgage, without ſending them 
t6 law. Jacumb v. Harwood, P. 1751. 2 Jen 265. | 


The court will not receive a ſuit relating to church rates, for the Eccleſiaſtical 


Courts have juriſdiction ; unleſs prefeription is alledged. Anon, T. 1752. 2 Ve- 


(3 G.) Exetitto?. 
(3 G. 2.) What Things he is compellable to do in Equity. 


A joint executor and reſiduary legatee ſhall make good a legacy out of his moiety 
bf the ſurplus, tho' he had left the money in the hands of the other executor and 
reſiduary legatee, from whom the legatee had received intereſt before his bank. 


 tuptcy, and a dividend out of his eſtate afterwards. Spendlove v. Aldrich, M. 1 C. 2, 


Ld. Raym. 1320. BI J RE E +! Fr | 

If a term for years and perſonal eſtate is deviſed to A. an infant, and if he dies, 
and his mother has no children to B. and A. dies; tho' the mother is living, and 
may have a child, yet the court will dire& an account and diſcovery of the eſtate, 


to Leute it to B. in caſe the contingency happens. Studbolme v. Hodgſon, T. 1734. 


3 P. V. 3000. . ; ; 
rſonal eſtate with an annuity to his wife, 


If one charges the reſidue of his pe ty | 
payable quarterly, the court will order the executor to bring ſecurities before the 


maſter, to be ſet apart to anſwer it, tho' uſually when the will does not require 
ſecurity, neither does the court. Slanning v. Styles, M. 1734. 3 P. M. 334. 
If A. gives bond to B. for payment of money at her death in nature of a lega- 
tary difpoſition, and dies, and B. obtains judgment againſt A. s executor C. who 
pleaded non eff fafFum; C. fhall pay principal and intereſt, whether he had aſſets 
or not, as if he had confeſſed judgment, or let it go by default. Ramſden v. 
actor, H. 755 1 Atkyns 292. | 
A voluntary bond ſhall be poſtponed in equity to ſimple contract debts. Bid. 
Tf a bond is claimed in confideration of money lent, and the obligee fails in 
proving the conſideration, he ſhall not afterwards ſet it up as a voluntary bond. 
An executor is not compellable in equity nor law to take advantage of the ſtatute 


of limitations againſt an otherwiſe juſt demand. Norton v. Frecker, H. 1737. 


1 Athyns 524. ; 
I there has been no demand for the arrears of an annuity left by will for 
twenty-two years after the annuitant's death, the court will not compel the execu- 
tor to pay them; the ſtatute of limitations holds as to an annuity, tho' not as to a 


legacy.  Smallman v. Hamilton, M. 1740. 2 'Athyns 71. 


The court will not take the aſſets out of the hands of an executor by appointing 
à receiver, becauſe the executor is poor, if no appearance of fraud. Hathorn- 


 thwaite v. Ruſſel, H. 1740. 2 Athyns r26. 


But if the executrix is a [fzme-covert, whoſe huſband was in England at the 
making of the will, but at teſtator's death in the Meſt-Indies, and in bad circum- 
ſtances, the court will appoint a receiver. Taylor v. Allen, M. 1741. 2 Athyns 213. 


If thete has been a verdict at common law againſt a will, on account of the 


teſtator's inſanity, and the executor inſiſts, that ſuch verdict affecting the real 
eſtate only, he may till ſupport the will in the Eecleſiaſtical Court, and gather 
teſtator's afſets ; thls court Will order the execiitor to pay in what he has received 


to the bank, to the account of the accountant-general, and will /appoint:a re- 


ill is conteſting in the commons. Montgomery v. Clark, 04,1742 


ctiver to pay into the bank with 'accountantigenecal's privity, whilſt the vali- 
8 


4 own; 


| aN E A V. 


6 en; therefore he ſhall be allowed intereſt, till it appears he had ſufficient in his 
bands to diſcharge his bond entirely, over and above all other demands. Robinſen 
v. Cumming, T. 1742. 2 Atkyns 409. I Pa 
Af x creditor brings bill, obtains a final deeree, maſter's report confirmed, and 

then another creditar docs the fame, the executor ought to have paid firſt him 
who uſed the firſt diligence, as at law the creditor wha obtains the firſt judgment 
ſhall be preferred; but as to legacies it is otherwiſe, for they ſhall be paid par? 

puſs ; for there is no priority in them. Aſhley v. Pecock, M. 1744. 3 Athyns 208. 

Payment of intereſt on a legacy, from time to time, ſhall be evidence of 
aſſets; thus, if a man leaves 500 /. the intereſt to be paid to five perſons for 21 
years, if they ſo long live, and then to a charity, and the executors pay the in- 
tereſt, and the huſband of one of them pays her proportion of it after her death, 
and they exhibit no inventory, the huſband and the other executor ſhall pay the 
500 J. Corporation of Clergymen's Sons v. Swainſon, H. 1747. 1 Vezey 75. 

If A. puts his will in his nephew B.'s hands, his executor and reſiduary legatee, 
with intention to reconſider it, which he does before a witneſs ; his nephew C. re- 
minds him of 100 J. he intends to leave him, . allows it, deſires B. to pay it, 
who promifes it, and offers his bond or note for it, and again after A. s death 
omiſes to pay it; B. ſhall be decreed to pay it, not perſonally, but out of aſſets, 
and a debt due from A. to C. ſhall be deducted, being deemed ſatisfied by implica- 
tion. Reechv. Kennegal, M. 1748. 1 Vezey 123, 1 Will. 227. | 

If A. is intitled by covenant of B. to 2000 J. after the death of B.'s widow and 


ſhall be obliged to ſet apart the fund in her life-time, Jobnſon v. Mills, T. 1749. 
i Vexey 282. | 5 3 5 
——— have obtained probate of will, by conſent of the next of kin by 

impoſing on him, and the will is found forged by verdict, this court will order 
the exccutors to ſtand as truſtees for him. Barnfiey v. Pawel, T. 1749. 1 Vezey 
Wa : | i 
But if chere appears a prior will, the court will order the executor to conſent 
to a revocation of the probate, that then the other may be propounded, and if 
that is not done, they ſhall conſent to adminiſtration being granted to next of 
And, in the mean time, will order an account of the perſonal eſtate, and that it 
be paid into the bank, for the benefit of thoſe intitled. Bid. 

Ona bill by heir at law to contravert a will of real eſtate, the court will not 
| appoint a receiver, becauſe there is a diſpute in the Eccleſiaſtical Court concern- 

ing the probate. Knight v. Dupleſis, M. 1749. I Veaey 324- 


Fla <li ons it dd AGE Ae 4a. 4 1 
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natural children, their heirs, Sc. they paying to another Mulatto 500 J. with a 
clauſe obliging himſelf, his heirs, executors, Cc. to warrant faid plantation, and 
the ſtock thereon ; and afterwards ejectment is brought againſt him for the plan- 
tation, which he defends, but is evidted, and then brings ejectment in his own 


toimanage the whole as his own ;. and after his death bill is brought againſt his 
executor for ſatis faction out of aſſets, not following the ſubject atſelf, plaintiff 
ſhall have ſatisfaction for the value of the plantation as it ſtood at the time of 


time of eviction, and Engliſb intereſt on it from his death. Milliamſan v. Cud- 
dringt'n, T. 1750. 1 Vezey 511. | Anne | 
It anrexecutor admits aſſets, the .decree ſhall be perſonal againſt him; if the 
fund has been out at intereſt, for intereſt alſo; and if he has miſhehaved (as if he 
has obtained a releaſe without a conſideration) for coſts alſo... \Horfley v. (halaner, 


» 


NM. 1750. nenry 83. . 51 [I | E {240005435 74.6 

- Unleſs he:makes a caſe to the contrary:; as that a banker, in whoſe hands the 
money was, broke. 16:9. WEE S ů „ A omar. vine $04 13. 
If rant exeeutor pays all legacies but one, and never exhibits an Inventory, his 
— reprnlentative;/admitting. afſets ,of him, ifhall pay that legacy. Or v. iKaines, N. 
| 1738. 2 Vezey 193. C 2:29 nen 


ono Dftoc 221 


oled 01807 4 


Wo ; 


* 
£ 


* 
o 


executrix, who has an intereſt for life in the fund out of which it is to come, ſhe 


If A. ſettles a plantation in America to truſtees, to the wſe of two Mulattos, his 


name, but compromiſes, and conveys for 1000 J. which he receives, and continues 


ſale, and the ſtock as it ſtood at the death of A. according to the value at the 
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17 nofintar leaves large ſums in legacies, and directs his corpſe: 8 ried 


M. 1740. 2 Athyns 81. . elke 
If teſtator gives his executor 51. for his trouble, the ſurplus ſhall be diſtri- 


When ke _ buted. Ruſbdell v. Carneſſe, T. 9 G. Str. 568. 


fiduary lega- 
d. 


= „ 


9 
# 
&f *% 


1740. 2 Ahn 45. 


If teſtator after ſeveral legacies deviſes the reſidue to his wife for life, and ſhe 
deviſes to A. the reſidue of the huſband's perſonal eſtate ſhall be diſtributed. 
Join v. Brewett, T. 1722. Bunb. 112. | 

If teſtator gives executor a legacy for his trouble, and alſo an expreſs legacy 
to the next of kin, yet the ſurplus ſhall go according to Statute of Diſtributions, 

Davers v. Dewes, T. 1730. 3 P. V. 410. | B n 

If teſtator makes his wife ſole heireſs and executrix of all his real and perſonal 
eſtate, to ſell and diſpoſe thereof at her pleaſure, and to pay his debts and lega- 
cies, and gives his heir at law 5/. the wife has the reſidue to her own uſe, and 
there is no reſulting truſt to the heir. Rogers v. Rogers, T. 1733. 3 P. V. 193. 

C. T. T. 268. PO BuS | | 
If a huſband is left ſole executor, he is intitled to the ſurplus. Partridge v. 
Pawlet, H. 1736. 1 Athyns 467. | 1708 | | 

| If A. gives legacies to her children, and then dire&s 1000 J. of her partnerſhi 
ſtock to be ſtrictly ſettled on her ſon, and gives the reſidue of partnerſhip ſtock 
to truſtees, for the ſeparate uſe of B. a feme-covert, and makes her executrix, but 
makes no diſpoſition of the ſurplus, B. ſhall have it. Newftead v. Jobnfton, T. 


Tho' executors have legacies one 200 J. the other 100 J. yet if it is proved that 
teſtator always declared that he would not leave any thing to next of kin, the exe- 
cutors ſhall have the reſidue, Braſbridge v. Woodreffe, M. 1740. 2 Athyns 68. 
A legacy to an executor for mourning for himſelf, wife and children, does not 

exclude him from the reſidue, eſpecially if there are two, Buffar v. Bradford, M. 
1741. 2 Atkhyns 220, e | 
: executors are made truſtees, they can take nothing for their own benefit, 

them; and having no ownerſhip, cannot alter the intereſt 


unleſs particularly gi 
of the ce/lurque __— Reed v. Snell, T. 1743. 2 Atkyns 642. from ct 1 
payment to be made the firit 


> 


If a man gives an annuity to his executor, the firſt 

er- daꝝ after teſtator's Aach » whether that will exclude him from the ſurplus ? 
Du b, * Southcot v. Watſon, T. 1745. 3 Athyns 220. 
But if he gives him an annuity, and then all his houſhold goods and furniture 


three pictures: excepted) and his plate, linen, watches, jewels; and cdlothes 
- whatlberer,. this excludes him from the refidue, hid, 
05 & | * 3 | | Men WI I» 


CONTI LETS 48. 11 
. „ 919 (101 4#3153140611 53 


— 


Wie 4-0 at a diſtance, the court will not adhere to the law rule of allowing but 10/7, for 
yi funeral charges. Stag v. Punter, T. 1744. 3 Athym 19. 
when not. If an executor pays a legacy voluntarily, he is preſumed to have ſufficient to 
pay all, and ſhall not oblige the legatee to refund; but if executor proves inſol- 
vent, the other legatees may compel the one paid to refund. Orr v. Kaines, H. 
17 o. 2 Vezey 193. , G's 4 l * ; tay 14 > 57 
eſiduary legatee paid by executor: without fraud, ſhall not be obliged to re- 
fund to legatees who were to be paid at a futute time. Moore v. Moore, T, 
1755. 2 Vezey 596. 7 1 9 5 | 
38. 4.) If a term is deviſed to A. for life, remainder to B. and the executor aſſents to 
Moat a> the deviſe to A. it is an aſſent to the deviſe over. Adams v. Pierce, T. 1724. 
'leguy, 3 P. M. 11. eee e od Burke e i 
Neither reſiduary nor ſpecific legatees have any intereſt without the aſſent of the 
executor, till then he has the intereſt in him, and not a bare authority only, 
Mead v. E. Orrery, T. 1745. 3 Athyns 235. 
6 G. 6.) If an executor pays a conſiderable legacy (as 100 J.) into the hands of an infant, 
What pay- he ſhall not be allowed it; if it is a very ſmall one, he may. Philips v. Paget, 
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t a man by a French will inſſitutes for his 7 agent of his ſiſter A. for one 
third, his ſiſter B. for, one third, and as to the other third, the profits to A. for 
lite, and then to the children of his brother C. and makes D. executor; A. dies 
in teſtator's life, her third does not go to the executor, but ſhall be divided in 
thirds between B. and F. teſtator's fiſters, and the ſon of C. Androvin v. Poilblanc, 
1 1745. 3 Atkyns 2 . 
45 1 B. and C. infants, particular ſpecific legacies by name, and 
makes them joint and ſole executors, they ſhall have the ſurplus ; for the ſpecific 
legacies might be intended for an inequality of diviſion among them, and alſo to 
give. each a” diſtin intereſt, not liable to ſurvivorſhip. Blinkbern v. Feaſt, M. 

1750. 2 Vezey 27. 1 Will. 285. . 

Where a neceſſary implication, or violent preſumption appears, that teſtator by 
naming executor meant only to give the office of executor, and not the beneficial 
ny or property, he ſhall be conſidered as a truſtee, and a reſulting truſt for 
next of kin to teſtator. Biſbop Cloyne v. Young, M. 1750. 2 Vezey 91. 

So if A. makes B. and C. his executors, and as to his perſonal eſtate, &c. gives 
B. a mortgage on B.'s eſtate, to be divided among his children, and gives C. 
a bond due from B. and then gives the reſidue to , the next of kin ſhall 
have it. Bid. |; | 

If a man gives 1 5. apiece to his brother and ſiſter, and 530 J. apiece to his exe- 
cutors ; this deviſe of 15. ſhall not prevent their having the reſidue as next of 
kin. Andrew v. Clark, H. 1750. 2 Vezey 162. i 

If a man makes his will in French, of all his eſtate, and ſays, * My daughter M. 
« is very ill; if the dies, I leave my wife the revenue; if ſhe lives, her dower 
« only; I give my daughter M. the reſidue; then, if ſhe dies without enfans, 
gives pecuniary legacies; and concludes, “to my brother ce que ſe trouvera;” and 
M. ſurvives teſtator, but dies of that illneſs, (a cancer,) without iſſue ; enfans ſig- 
nifies children, and not iſſue, therefore the wife has the u/ufruffuary intereſt for 
life, and ce que ſe trouverà is a ſufficient reſiduary bequeſt to the brother. Duhamel 
v. Arduin, H. 1750. 2 Vezey 102. 

If a man makes his wife and A. executors, gives his wife ſpecific legacies, and 
makes her reſiduary legatee, and to 4.'s wife gives a real eſtate in fee, and teſta- 
tor's wife dies in his lifetime, the reſidue goes to A. ſurviving co-executor. 
Wilſon v. Tvat, H. 1750. 2 Vg 166. | | 

If A. deviſes her worldly ſubſtance to B. to be paid at twenty-one or marriage, 
if ſhe marries with conſent, or if ſhe dies before, then to „ and makes C. 
executor, heartily requeſting him to be ſo kind as to take the execution, and B, 
dies under age and unmarried, the next of kin ſhall have it. Ld. North v. Purdon, 
T. 1752. 2 Vegey 495. | | 

Wife exeputrix, tho' teſtator deviſes to her money and land, yet on parol proof 
of his great affection to her, and his intention, may have the reſidue, Lale v. 


Lake, M. 25 G, 2. 1 Will. 313, Pr tl Coe e424 27>. 
' 2 | * a. . — — 8 . | 

Le e "Whit Relief an Faeser ir 5 6 (a7. 
If an executor or adminiſtrator with his own money pays judgments beyond the 
perſonal aſſets, it ſhall be allowed him out of the real aſſets, before other credi- 
tors; but if he pays bond-debts beyond perſonal aſſets, he muſt come in pro rata 
with other bond-creditors for ſatisfaction out of the real aſſets. Nobinſon v. Junge, 
M. 1735. 3 P. . 398. dee ae 
If A. dies inteſtate, and his wife poſſeſſes herſelf of all his perſonal eſtate, and 
the ſon acquieſces for many years, and accepts a legacy under the mother's will, 
he ſhall not afterwards bring a bill againſt her executor for an account of the fa- 
ther 's perſonal eſtate. Huet v. Flecker, M. 1739. 1 Attyns 47. 
If one executor is indebted to the teſtator on mortgage, the co-executors can- 


vet bring a bill to forecloſe, but for ſale of the eſtate. Lucas v. Seal, T. 1740. 
"Shins. 50a; W304: i554; 484-54 4 4 : \- 6 MT 25% 17 26 Fi N 3 
Ian executor, : for the benefit of teſtator's eſtate, inveſts' money in the funds, 


or transfers from one ſtock to another, he is not guilty of a'gevuftavit; this is not 


ce * „ * C E K v. 


gonyerſion appro tiation, and you may, ſtill follow. the money as if it con- 
38 pr its Wa plight. Vaite v. Whorwood, P. 1741. 2 Athyns 159. 
will is controverted in the commons, and both the next of kin and the ex- 


ecu 1915 ring bills, and there is an order for a receiver, in purſuance of which the 
or 1 Pad“ in notes, and the next of kin has poſſeſſed himſelf forcibly of - 
uſes be. ſhall, deliver up the pore on to the receiver, on the-executor's ſtaying 
rocee ines on an indictment, the. forcible. u. Wills v. Rich, L. 474; 


2 ns 285, 444, 2%, «4171 „, [14 1181256003 
172 Te Ae adminiſtrator, or truſtee, decreed to accqunt for aſſets, delivers 
s to his ſolicitor, who is robbed; ſuch executor, &c. ſhall not be charged, for 
he was only to keep them as his LEY Jones Le, H. 1750. 2 Vezey 20. 
. (3 G. 9). What not. 
If an executor ays ſimple contract b debts preferable to a bond with notice, he 
ſhall pay coſts de 2 N in equity 25 at law. wn" ies v. Nee H. 1756 3 


1 a 468. : q 4 FE 331 {11 1 . 3} 
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NE Rl . ; G1 10 ; Fait. 
ia al 31. 2.) When a Deed ſhall be aided. or avoided. 


II A. in confideration of love to her niece B. grants her perſonal eſtate to uns. 
tees, to permit A. to enjoy during life, then after debts and funerals paid, to the 
ſeparate uſe of B. or as the ſhall appoint, and B. dies before A.; yet it goes to the 
repteſentative of B. not to the executor and refiduary legatee of A, Hunt 17 
Parrot, P. 1749. 1 Vezey 236. 

f 4. on coming of age executes a deed to B. his agent of a reverſion of lands 
for 1801. which was not paid or intended to be paid, it being merely a bounty, 
and there are covenants proper for a vendor to a vendee, but improper in a grant 
of a bounty, and there is no fraud, the deed ſhall not be reſcinded, but B. ſhall 
execute a "Telcate of the covenants. Cray v. Mansfield, H. 1749. 1 Vezey 379. 


L (11 291 


X 1345 , * 
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IE 6 L.) Forfeiture. 
Wb When it ſhall be aided; and when not. 


F Ad. deviſes his eſtates to truſtees,” to his daughter B. for life, to rraſiees to 
erve, &c. to her: firſt ſon in tail male, ſecond and others in tail general, to 
the daughters of B. to C. in tail, to D. for life, his ſons in tail, and to E; and 
B. conveys the reverſion in fee, expectant on the remainders in the will, to truſters 
for certain uſes, and covenants to levy a fine ſur conceſſit to the uſes, and both 
deed ' and; fine recite the limitations; it is not a forfeiture, Lond only a fine of 
the reverſion. Letbieullier v. Tracy, M. 17 50. 3 Athyns 728. | 

If tenant for life of a truſt eſtate, [with truſtees to preſerve contingent eethaltiders, 
levies. a fine ſur concęſſit of his eſtate for life, it is not a forfeiture, but would only 
operate in as a grant of ſuch intereſt as he had power to grant. Bid. 
I a fine um centeſſit is levied! by: tenant for life, reverſioner in fee expectant on 
ſeyeral limitations, equity: will not 8 it to work a a wrong. Tia.” 
en N 
ati engills od sulev 2bay v (3: N.) Fraud. 
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— 2 . were af J 731 phy” Hat hi a 1251 45 58802 bf ED 1 
a year after coming of age grants is guar ian or truſtee an 10881 1 
at therſame time, a:general releaſe and two written di Son his delivering 
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ages würd or cf, brut may, when of age and put in poſſeſſion, er fui {iris 


and at liberty, grant a reward. Id. ; <A Ivan dl 

A Oruy vi Manfield, ante 312. Oldham v. Hand, ante 2 A. 4. Olin v 
a ere, ante 2 T. 11. Proof v. Hines, poſt, 4 D. 3. Walmſley, v. Booth, 
10 0,5 4 D) og! 931599 206, . A. 0 152 t {TCM : 1 1197 Ax 
gulf there is conveyance for a fictitious conſideration, it ſhall not be afterwards 
ſer-up ab a gift. Brrugman v. Green, T. 1755. 2 Vezey 627. e 
And this, tho' the fictitious conſideration was inſerted by the grantor; and tho 
it bat been found a gift by a jury, yet equity will relieve. 16:9. 3 


10 If Vs heir in tail expectant (on the death of his father, aged ſeventy-two and 


infirts, and tenant in tail, with remainder to himſelf in fee) of an eſtate worth 
3000 /. and in neceſſitous circumſtances, by articles, in conſideration of 1500/7. 
to be paid by B. in a year, and a houſe worth 200/. to be conveyed to him, 
covenants to convey ſaid eſtate in fee to B. ſubject to his father's life, ſoon 
deſires to be off, but B. refuſes; then by leaſe and releaſe prepared by B. (an 
attorney) and executed at his houſe, only him, his ſon, and another preſent, 
and A. covenznts, that he is ſeized in fee, and a clauſe of warranty againſt his 
| father and his heirs, and a fine levied by A. declared to be to the uſe of B. in fee; 
1 and B. conveys the houſe to 4. but without covenant or warranty, and the father 
ſoon dies, and A. writes letters acquieſcing in the tranſaction, then files bill charg- 
ing fraud and praying relief, and H. anſwers, denying fraud; B. intimidates A. 
who ſtays proceedings, and executes a deed reciting the proceedings that the pur- 
chaſe was fair, and confirms and releaſes the eſtate to F.; afterwards they, with a 
common friend, ſettle accounts; two years after bill is diſmiſſed, and three years 
after-that A. dies: yet the whole ſhall be ſet aſide, on A.'s fon paying principal, 
intereſt, and laſting repairs. Baugb v. Price, in Sc. H. 25 G. 2. 1 Will. 320. 


(3M. 3.) Tho" the Bargain or Settlement was to take Effect upon a 
rn Contingency. 90 i 


. * 
— — 


A. has cool. left him if he ſurvives teſtator's wife; he ſells it for tool. to be 

id by 57. per ann. to him and his executors, Sc. but if the wife dies in A.'s 
ife, what is then unpaid ſhall be paid in a year; the wife dies, the executors con- 
trovert the payment to the purchaſer, A. hears their anſwer read, blames them, 


brought by A. Cole v. Gibbons, T. 1734. Per King C. affirmed per Talbot C. 
P. W. 290. 
: 8 of twenty-ſeven, an officer in the Guards, borrows 500 J. to pay 10001. 
if he ſurvives his father ang: father - in- law, otherwiſe the lender to loſe his money: 
if he ſurvives he: ſhall be relieved, even tho' he has paid the money thro' fear. 
Curzyn v. Milner, T. 1731. 3. P. M. 292. 003 
An heir borrows 1000/7. and 1000 J. to pay 2 500 J. for each if he ſurvives his 
father, otherwiſe loſt, grants two judgments for 50007, each, defeafanced for 
2500/4. ; relief granted as to the penalties only, per Nottingham C. H. 33 C. a. and 
be paid 53904. On rehearing, plaintiff ordered to repay all above the 2000/. 
lent, and intereſt. Per Jeffereys C. H. 2 J. 2. Berny v. Pitt, 3 P. M ag z. 


in his hand, who is about to kill him, gives a note for :10944; when payable, 
gives a bond for it, the court will not relieve /agaitiſt the bond, tho“ it would 
againſt the note. Per Couper C. Anon. 3 P. M. 294. | 

I a failor ſells his prize-money to a phyſician greatly under value, he aſſigns it, 
bill is brought to ſet ſale aſide, new agreement to diſmiſs bill with coſts, and 
confirming the ſale for further conſideration, and the agent gives a note to pay it 
out of the ſecond dividend; both agreements ſhall be ſet aſide. Taylour v. 1 


„nn sss. as a ast. on 19915 N obs 
aH failor's prize: money is purchaſed at a great under- value, and then aſſign 
willy advanced tothe ſailor. Hv v. nen, „e 56. U 
win v. Rechford, M. 22 G. 2. 1 Will, 29g. c e ez 
by <4 


5 + 


bd os — - ve _ 


q 2 
8 - & ay = — U TE 
* ry * 
- * = 
a? : bk * 
, * | , 
2 . — 3227EAU . %˙ͤQ!ém᷑n᷑—C dee ee EEC 24.5% 5 2-25. - —_ 
—— — nnn 5 3 — 4 = 3 Fr 1 — 
= 2 8 N 2 bo — — > 3 SS 4 — n — — N r= 
——— DR XS Is Ie — ens + . 2 


and executes a deed of confirmation ; this bargain ſhall not be ſet aſide on a bill 


A man caught in bed with another man's wife, by the huſband with a Word 
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o a voluntary Settlement will be fraudulent as to 
[T3CF 3a 38 Creditors; n | 271 [ 


A ſettlement is not fraudulent for being voluntary, but it is an evidence of 


fraud; and there is ſcarcely a caſe where the perſon conveying was indebted at 


'the time, that it has not been deemed fraudulent; where not indebted at the 
time, ſubſequent debts do not ſhake the ſettlement. Hayward v. Hammond, M, 
1738. 1 Athyns 13. FER OP ; 

If money is left to a huſband+ who ſettles it in truſtees to the uſe of himſelf 
for life, his wife for life, and then his children, it is void as againſt his cre. 
ditors, either before or after his marriage. Taylor: v. Jones, T. 1743. 2 At- 


kyns 600. 
” If a ſon taking a benefit from his father's will promiſes to.make it good, it 
may be a valuable conſideration for a bond or ſettlement. Blount v. Doughty, 
P. 1747. 3 Atkyns 481. Wh | 

If on marriage of A. and B. A. and his father promiſe to ſettle an eſtate on 
her, in conſideration of the marriage and her fortune, but ſhe refuſing to let the 
father have it, he ſays ſhe ſhall have none of his lands, and conveys them to 4. 


and A. afterwards being indebted ſettles the lands on B. for jointure, and in ſtrict 


ſettlement and dies; this is voluntary and void againſt creditors. Be. umont v. 
Thorp, T. 1747. 1 Vexey 27. | 

If a man having a ſon A. contracts on a ſccond marriage to ſettle 400 J. on 
wife for life, then to the iſſue of that marriage, together with A. and A. only 
ſurvives, he ſhall have the 400 J. not ſubje& to his father's creditors. {bell v. 


Beane, H. 1748. 1 Vezey 215. 


(3M. 7.) A Party to the Fraud ſhall not be relieved, 


If A. on an intended marriage between his ſon B. and C. propoſing to give a 


bond for 100 J. per annum for their lives, and the ſurvivors, is perſuaded by C. to 


make it 150/. that thereby her uncle may be induced to make a larger proviſion 
for her, promiſing to demand only 100 /. tho' there is no contract on the part 
of the uncle, and tho' C.'s mother is living, yet if A. treats with him, he {hall 
be conſidered as in loco parentis, and A. ſhall not be relieved againſt his bond. 
Pitcairne v. Ogbourne, T. 1751. 2 Vezey 375. 


(3 N.) Fine and Recovery. 
(3 N. 1.) Avoided for Fraud, &c. 


| ENAN T for years, at will, or at ſufferance, cannot by. a fine deveſt an 
eſtate and turn it to a right. Brereton v. Gamul, H. 1741. 2 Athyns 240. 


_ . Confeſſion of leaſe, entry and ouſter in an ejectment will not give a ſeiſin to 


defendant in ejectment, ſo as to enable him to levy a fine. Lid. 

Tho more parcels of land are put into a fine than belong to the conuſor, yet a 
court of equity will reſtrain it to his land, Bid. | 

Suppoling a fine to be good in law, yet if it is levied by a perſon who is in the 
nature of a truſtee, as an adminiſtrator and guardian, intitled to a ſum to pay 
debts, and diſtribute to the infant, this court will not ſuffer it to bar the equit- 
able intereſt of | creditors and infant. E. Pomfret v. Ld. Windfer, T. 175 
2 Vezey 772. Ne — 2 | i 
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the eguity of redemption to C. who has then notice of the power; tho' five years 
. => le. — the en ſhall have the 100 J. and intereſt a one year after the 
wife's death. Willis v. Shorral, H. 1738. 1 Atkyns 474. 8 
If huſband and wife mortgage, and covenant to levy a fine in Eaſter term next, 
but do not till Trinity three years after, and then ſell the equity of redemption, 
© and. covenant that the fine ſhall be to the uſes of this laſt deed, it is good. Hieet- 


word v. Templeman, M. 1740. 2 Athyns 79. | 


(3 O.) Guardian. 
(3 0.1. How he ſhall Account. 


F a man leaves 100 J. to his ſon, not to be paid till 21, and 5/. fer annum for 

his maintenance till then ; the mother executrix ſhall have no allowance for 
putting him apprentice, fitting him out for the Eaſt Indies, or maintenance, but 
the 100. and intereſt from the ſon's death ſhall be paid to his legatee. Smee v. 
Martin, M. 255 Bund. 136. | | | 
If any perſon, father or ſtranger, enters on an infant's eſtate, and continues in 
poſſeſſion, he ſhall account as a guardian, unleſs the infant waives it when of 
age. Morgan v. Morgan, H. 1737. 1 Atkyns 489. | 


(3 O. 2.) How he ſhall manage the Eſtate of the Infant. 


A. ſeized of ſome lands in fee, and of others in tail, deviſes the lands in fee 
(except 30 J. per annum) to his daughter, and dies, leaving ſon and daughter in- 
fants ; his widow takes the profits of both eſtates as guardian, and on bill brought 
for account ſwears ſhe paid bond-debts- out of the profits of the intailed eſtate, 
and then dies inſolvent ; the anſwer cannot be read againſt the daughter, and there 
is no other evidence; the court will intend ſhe paid the bond-debts out of the 
fee- ſimple fk as ſhe ought to have done. | Chaplain” v. Chaplain, J. 1735. 
P. V. 365. 
: If a — is directed by will to make purchaſes for the benefit of infant, — 
he may on a life in a leaſe's dropping take a new leaſe for new lives, tho' thereb 
the eſtate which before would have deſcended parte materna, now deſcends parte 
paterna. Pierſon v. Shore, T. 1739. 1 Atkyns'q80,” © 5 
A father cannot apply a legacy left to a child by a relation in its maintenance, 
nor putting it out apprentice, or ſetting it out in the world. Darley v. Darley, 
M. 1746. 3 Athyns 399. eden | 
The court may make a liberal allowance out of the infant's eſtate to a mother 
a guardian, who is in diſtrefled circumſtances. Roach v. Garvan, M. 1748. 
1 Vezey 157. | | | | | 8 
 Gufftdian cannot turn infant's ancient paſture into arable, tho' on account of — 
the diſtemper among cattle it is waſte, .Clarke.v. Thorpe, H. 1750. 2 Vezey 232. 
If truſtee has an infant's money to lay out in funds, and lays it out in trade, 
the infant has his option to take the profits of trade, or the intereſt. Anon, T. 
1755. 2 Vezey 629. 3 1 4; 


© * 
4 


= 
* 
- 
1 - — 4 — . 
a 1 + Is — s 8 4 * % ” = — - 3 —— — 9 = 1 — 5 
1 —— 6 —— — n = 5 . = — a — — . - 3 
* 4 OE _ 3 8 maths —_— . — — ; 8 I 1 * * aa - ME 32% i». _ 4 — = n — - 2 5 . * * hs * — DIY 
4 5 * — 1 = * — "23-3 — * . 2 r — == | : th 5 \ * — - F * 8 8 * — — 1 1 
2 0 A MISS — . p : —.— - - * * = «4 4 — 8 = ITY LW 8 oa 5 2 
S2 * e 2 - — IE Is wo — _ a —— 
2 4 d r * 4 > n 5 . 2 — i - 
— n 5 1 n — 
rr — 


- 
44. . P — . 
- 5 —— — 1 


Nen 
232 we 


(3 O. z.) How directed by the Court. 


Infant went to Oxford, tho his guardian would have him go to Cambridge; the 
court ſent a meſſenger to carry him from Oxford to Cambridge, and on his re- 
turning again, another, tam to carry him to Cambridge, quam to keep him there. 
Tremain's caſe, P. 5 G. in canc. Str, 168. „„ 1 I Tek 
Marrying an infant, ward of the court, is a contempt, tho' the parties con- 
cerned did not know it. Herbert's caſe, T. 1731. 3 P. 1106. 
If an infant is about to marry when there is no cauſe in court, without the 


4 
o 


* 


approbation of his teſtamentary guardians, and they file a bill, and. preſent a pe- 

uton, the court, will order the infant to continue in their care and cuſſodz, and 
chat chen do not permit him to marry, and the father of the lady not to permit his 
eien 9 995 Vp ou, > CE = 1 15 1 * daughter 


Wee bas an (4 + - 3 


c H AN e K A N. 
5 without the conſent of the court. Caf of Ed. Roy. 
va F and Ni 1 1 


ö M. 8 G. 2. G1 7. T. 58. Poe "44 : , 9121 N "a2 1 
There may be an application to the court in caſe of a guardianſhip of children, 
tho” there be np cauſe depending. Melb v. De Cota, A. 1937; 2 Athyns 14. 
© T6 make perſons liable to the cenſure of the court, they muſt have had a hand 
in tKe contriyance of the marriage, and been apprized that the infant was a ward 
of the court. More v. More, P. 1741. 2 Athyns 157. 

Thie court will order a man not to marry a ward of the court, and that all letters 
importing promiſe of marriage be produced before the maſter, and if he is an 
infant, will order his guardian (his father) tho' not before the court, not to per- 
mit him to marry the ward. Smith v. Smith, H. 1745. 3 Atkyns 504, Beard v. 

ravers, M. 1749. 1 FVezey 313. | 
b The court will not dukes © infant in the choice of what ſchool he ſhall go 
to, but will compel him to go where his guardian pleaſes. Hall v. Hui, T. 17.9, 
3 Atkyns 721. | 1 

If a mother appointed guardian to two daughters by the court miſbehaves, and 
endeavours to marry one of them to A. an improper perſon, the court will order 
her to place them with a proper perſon, that the daughter ſhall not marry with- 
out leave of the court, nor A, ſee or write to her. Roach v. Garvan, M. 1748. 


1 Tezq 157- 


daughter to mar 
Fi 


If teſtamentary guardians differ as to the education of their ward, the court 


will receive parol proof of the father's intention. Anon. (Ld. Sr. John's caſe) 
M. 1750. 2 Vezey 56. FW | Dots 

The inclination of an infant of the age of puberty as to the place of reſidence 
is of weight, where there is no imputation on the perſon choſen, Ms Nichols 
caſe, T. 1751. 2 Vezey 374. 

If there is no bill filed, no father, mother, nor teſtamentary guardian, no ſocage 
lands, the court will, on petition, refer it to _ maſter to ſee who is the mot 
| perſon for guardian. Ex parte Watkins, T. 1752. 2 Vezey 459. 

Fr The nan 2 ſeveral en ex officio for inlans; may A extrajudicial 
directions, may hear a ſtranger as amicus curiæ, may on his complaint of the 
guardian, and of abuſe of infant's eſtate, and undertaking to pay coſts, dire& the 
maſter to examine receiver's accounts, &c. E. Pomfret v. Ld, Windſor, T. 17 ,2. 


2 Herq 472+ 7 
(3 O. 5.) When not. 


The court will not determine a guardianſhip, or diſcharge an order made for 
a guardian, becauſe of a marriage. Roach v. Garvan, M. 1748. 1 Vezey 157. 


(3 O. 7.) The Power of a Guardian. 


It is clear in point of law, that a teſtamentary guardianſhip is not aſſignable, 


Melliſs v. Da Cofta, M. 1737. 2 Athyns 14. 


(3 P. 3.) What Advantages an Heir ſhall have, and what not. 
IF man 'Qeviſes his real eſtate, and alſo his perſonal eſtate, to truſtees, to (ell 


: : 


others, ſhare and ſhare alike: and if any of the four younger die, his ſhare to go 


to the '{urviyor; if the eldeſt die before 21, the 2007, ſhall go to the heir of the 


* 


teſtator. Na e M. 1727. 3 P. V. 20. | My” 
1 pony apreed to be Taid"out in land ſhall be taken as land, and go to the heir, 


- 


covenatitort \Leehmert v. E. Carte, M. 1733. 3 P. V. 211. 
2 | che 955 nner e 


* 


both for payment of debts, and then to apply the money ariſing from the 
perſonal and alio from the real eſtate among his five Xe Tremp thus, 1 the eldeſt 
_ ſon 200 J. which he gives bim at 21, and the reſidue thereof among the four 


* 


the money Was in the hands of truſtees, or remained in the hands of the 
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But if the covenantor after the covenant. purchaſes lands in -fce-ſiaple; (tho 
without the conſent of truſtees as the agreement required) they ſhall go as a fatil+ 


faction gro tanto. bid. „ AT 


If one deviſes a rent- charge to be ſold to pay legacies amountiog to 809/., d 


if ibdells-for 1000/: then to pay a farther legacy of 200 J.; if it ſells for more than 


$001: and lefs than 1000 1; the ſurplus ſhall belong to the heir as a reſulting truſt.  . 


Sronebouſe v. Evelyn, P. 1734. 3 P. W. 252. | 


If there is an executory deviſe of lands, with a proviſo in the will, that Kb 105 


profits (beyond an allowance) ſhall be laid up for the firſt perſon that ſhall be in- 
titled to the lands when he attains 21, and the teſtator dies, leaving no perſon in 
10 to take under the limitations; until ſuch perſon be born, the profits are to be 


ooked upon as a reſidue undiſpoſed of, and deſcend to the heir at law. Hopkins v. 


Hopkins, M. 8 G. 2. C. T. T. 44. To this determination Mr. Pope alludes in his 
account of Vuiture Hapbins. a N | 

And if ſuch perſon comes in eſſe, and dies, the heir at law is ſtill intitled to the 

rofits above the maintenance during this infant's life, and to all profits afterwards; 
till a perſon comes in eſſe, intitled to an eſtate for life in poſſeſſion. Hophins v. 
Hopkins, T. 1749. 1 Vezey 266. 

If A. deviſes lands to B. in tail, remainder over, Cc. then in mortgage for 
1300 J. and deviſes other lands ſubject to his debts, in caſe his perſonal eſtate and 
other eſtates deviſed for that purpole are not ſufficient ; the 1300 J. muſt be paid 
out of the perſonal eſtate, or if deficient out of the real eſtate deviſed to C. Bar- 
tholomew v. May, H. 1737. 1 Atkyns - 87. | | 

Whether a portion charged on land is given with or without intereſt, by deed 
or by will, if the perſon dies before the age at which it becomes payable, it ſhall 
fink into the eſtate. Boycot v. Cotton, M. 1738. 1 Athyns 552, 

But the intereſt accrued thereon before his death, if not paid, ſhall be paid to 
the perſon who maintained him. Ibid. HTS birt Bot i aces ang 

If A. ſeized in fee of lands, poſſeſſed of perſonal eſtate, gives all his worldly 
goods to his wife, and then deviſes the lands to her for life, then to R. his ſan, 
and his heirs, and gives M. his daughter 150 J. to be paid her in 12 months after 
R. ſhall come to enjoy the premiſſes; and if R. dies before his mother, then H. 


another ſon coming to the poſſeſſion thereof, and ſurviving his mother, ſhall pay 


M. 2001.; this charges the real eſtate only, and ſhall be paid by the heir claiming 
under the deviſee and heir at law of teſtator. Miles v. Leigh, M. 1738. 1 At- 
hyns $73- a | ep Sg 

f If 7 ſettles lands in H. to himſelf for life, to truſtees to preſerve, &c. to his firſt 
and other ſons in tail, to B. for life, to truſtees to preſerve, &c. and to his firſt and 
other ſons in tail, to the right heirs of A. with power of revocation on ſettling 
other lands in G. of equal value, and free from incumbrances, to the ſame uſes ; 
and afterwards by will deviſes theſe lands to C. for life, and all his other lands 
to truſtees, for the uſe of his only daughter and child, with remainders over, and 
directs all his perſonal eſtate to be laid out in lands to be ſettled to the ſame uſes; 
and afterwards by leaſe and releaſe intended as an execution of the revocation..in 
the firſt ſettlement, conveys lands in N to the fame uſes as thoſe in H. but theſe 


lands are not of equal value, and are ſubje& with others to a term to raiſe 10,000 /; 


this is not a good execution of the power of revocation ; the ſecond deed is a re- 
vocation of the will as to the lands in 7. thereby ſettled, and if B, chuſes to ad- 
here to the lands in H. he is a truſtee for the lands in V. for teſtator's heir at 


law, and C. is not intitled to gay equity againſt him. Burgoigne v, Fox, P. 1738. 


I Atkyns 575. 


If A. incumbent and patron of B. as to his worldly goods, after debts, paid, di 


poſes thus; he deviſes the advowſon, glebe, profits and appurtenances, to C. his 
mother-in-law, willing her to ſell it as ſoon as ſhe conveniently. and lawfully 
to Raron College, or if they don't agree, to Trinuy, or if they don't agreę, to any 255 | 


- 


and after ſome ſmall legacies," gives her the reſidue, and makes, ber g 


there is no reſulting truſt to the heirs at law of A. but a deyiſe of the 


: intereſt to C. with injunction to ſell to particular fogieties. v. H 
A. 1538. and 7. 1739. 1 Atkyns 618. we 2 N. Hen 
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FA patron and incumbent of S. by will deviſes the advowſon to B. on truſſ, 
FF. his ſon, and then to ſell it, and after payment of debts, to diſtribute 
the reſidue in thirds to his daughters, and if either die before 21, or marriage, her 
third to the ſon if he confirms the will by deed, if not, to the ſurviving daughters; 


i is preſented and dies before the ſale, leaving an infant daughter; there is no 


. »- reſulting truſt for the heir at law, and the ownerſhip in equity is veſted in the 


ceflurque truſt of the ſurplus, who ſhall preſent. - Hawkins v. Chappel, M. 1739. 
1 Atkyn | 


s 021, A | 
If a man deviſes all his freehold lands in the occupation of L. and all the reg 
of his eſtate, conſiſting of ready money, jewels, leaſes, judgments, mortgages, Sc. 
or in any other thing whatſoever, or whereſoever, to his wife, yet the reſt of real 
eſtate does not paſs. Timewell v. Perkins, M. 1740. 2 Atkyns 102. 
- The court will not declare a will well proved, where the heir at-law is not be. 
fore the court, tho' he cannot be found; but it will decree a ſale. French v. Ba- 
ron, H. 1740. 2 Athyns 120. | | | 

If a man' ſeized in fee of A. directs that it ſhall be exchanged for B. and for that 
purpoſe deviſes it to truſtees to make the exchange, and to permit his wife to en- 
Joy A. till the exchange, and then to ſettle B. on his wife for life, with remain- 
ders to the ſame perſons to whom he had limited other manors by his will, where. 


by he has deviſed all his real eſtates to truſtees, and the exchange cannot be made; 


the heir at law of the teſtator, and of the ſurviving truſtee for. A. ſhall not have 4. 
but the perſon intitled under the will to the other manors ſhall have it. E. Co- 


ventry v. Coventry, T. 1742. 2 Athyns 366. 

If a perſon incapable to manage his affairs, and who is afterwards found luna- 
tic, at that time lays out part of his perſonal in the purchaſe of real eſtate with the 
approbation of his only ſon, the purchaſe ſhall ſtand, Sergeſon v. Sealey, M. 1742. 
2 Ans 412. 7X, 10 | FEE 3 

If a man ſeized in fee of an eſtate, having borrowed money, gives bond for it, 
and afterwards a mortgage on it, and afterwards by will deviſes the eſtate in fee 
ſo mortgaged, and alſo an eſtate for lives to A. his wife, and makes her ſole 
executrix, and after making his will purchaſes at two different times the reverſion 
in fee of the life-hold eſtate, and dies without altering his will; the life- hold 
eſtate, and the reverſion of it, ſo purchaſed, ſhall deſcend to the heir at law, but 
it ſhall be liable as real aſſets to exonerate the mortgaged eſtate in fee deviſed to 
A. the wife. Galton v. Hancock, M. 1742. T. 1743. T. 1744. 2 Atkyns 424. 
427: 4300. | | . 

if money is ſettled to be laid out in land, and afterwards all the parties in- 
tereſted agree, that if A. dies before it is ſo inveſted, then it ſhall go to them, 


and their executors and adminiſtrators, according to their reſpective intereſts, and 


one of the parties dies before A. it ſhall go to the heir, and not the executor. Old- 


bam v. Hughes, M. 1742. 2 Athyns FY Jum | 


If A. and B. his wife, ſeized in right of B. of lands in D. held by leaſe for 
three lives, and ſeized of the inheritance, in fee, expectant on the death of B.'s 
grandmother and mother, of a manor and lands in L. mortgage the lands in D. 
70 1000. and then the manor, &c. in L. for $001. and then on borrowing 


200 l. more, ſubject both to payment of the three ſums, and before payment 


A. dies, and B. becomes ſolely ſeized, . and borrows 240 J. 6 d. which with 


1590 195. 69. intereſt, makes up 2400 J. and by indorſement on the ſecond 
mortgage makes both ſubje& thereto; and then agrees with C. that for 22600. 
103. ſhe will convey to him and his heirs the eſtate in L. ſubject to the two lives, 


the money to be applied in diſcharge of the mortgage, and that the leaſe ſhould 


.be renewed, and a third life (C.'s ſon) added, and then C. to lend her 1600 /. to 


pay the'refidue of the mortgage, the fine, and her debts, and C. pays 100/. and the 


1 dying, C. agrees to pay 146 J. more, and pays ſeveral other ſums 


11 part, and the leaſe is renewed and the fine, paid, and C. takes notes and a bond 
for the ſums advanced till the agreement ſhall be compleated, and before that B. 


dies inteſtate.” On a bill brought by her adminiſtrator for himſelf and the cte- 


_ *ditors of C. admitting the facts, the agreement ſhall be carried into execution againſt 


the 7 Lacon v. Mertins, M. 1743. 3 Athyns 1. 
'# * > 4 * ' 


If 


'Tf a man deviſes to his ſon H. all his freehold and copyhold in C. (which copy- 

hold J have ſurrendered to the uſe of my will) and dies, having: ſurrendered part of 

A houſe, and not the other part which he had purchaſed after the ſurrendet, only 

What was ſurrendered ſhall paſs, and the cuſtomary heir ſhall not be diſinherited 
"of che reſt. Gaſcoigne v. Barker, M. \743. 3 Athns 8. 1; o3 baids 

Where there is a truſt of money, clearly intended to be conſidered, as money, 

hob aſterwards there is a power given to the truſtees to lay it out in land, yet if 

it is not done, it ſhall not be conſidered as land, nor go to the heir. Stamper v. 

Millar, H. 1744. 3 Athyns 212. | e 
If a man by articles before marriage covenants to ſettle lands, or a rent- charge 
thereout, of 40 /. per annum on truſtees, to the uſe of him for life, wife for life, 

n bar of dower, remainder to the heirs of their bodies, and he has then no real 

eftate, but purchaſes afterwards one of g J. in A. and then another of 40 J. in B. 
ſubject to an eſtate for life to another in an undivided moiety, the lands in A and 
the moiety in poſſeſſion of thoſe in B. thall be conſidered as purchaſed in perform- 
1 ance of the covenant, and go towards the widow's jointure, the moiety not in poſ- 
i ſeſſion ſhall go to the heir at law. Deacon v. Smith, P. 1746. 3 Athyns 323. 
2 If A. by articles previous to his marriage with B. covenants to lay out 2000 J. in 
land, and to ſettle on A for life, B. for life, then to truſtees to ſell and divide 
the money among the children of the marriage, to ſons at 21, daughters 21 or 
marriage, provided no ſale be made till one of the ſhares become payable; and 
lands are purchaſed, part before, part after A's death. C. the only child attains 
21 in B.'s life, but never applies for a fale, nor are the lands conveyed to her, but 
ſhe lets leaſes of them, reſerving rent to her,and her heirs; B. dies, C. dies in- 
teſtate, the lands ſhall go to the heir at law, and not be conſidered as perſonal 
eltate. Crabtree v. Bramble, H. 174 7. g 680. 

If a woman under age gives a perſonal legacy to her daughter, and deviſes her 
real eſtate to a ſtranger, the daughter is not obliged to make an election, but ſhall 
take the legacy under the will, and the real eſtate as heir'at law, the will as to 
that being void. Herle v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298. 

If an heir at law defendant admits the will that diſinherits him, he is not in- 
titled to inſpect the deeds of the eſtate, Potter v. Potter, T. 1749. 3 Athyns 719. 

If a man gives legacies to his executors, and a copyhold to A. he paying his 
executors 1000 J. and gives the reſidue of his eftate to a charity, this 1000 J. is a 
charge on real eſtate, therefore void by ſtatute of Mortmain, and the deviſee can- 


heir. Arnold v. Chapman, J. 1748. 1 Vezey 108. | 


his perſonal to pay debts and legacies, and one of the legacies is void by law, or 
lapſes, it goes to the reſiduary legatee, not to the heir at law. Durour v. Motteux, 
M. 1749. ' 1 Fezey 420 
If a man by will gives all his worldy eſtate, all his real and perſonal eſtate to 
truſtees, to pay ſeveral annuities and other ſums out of perſonal, and if that de- 
ficient, out of rents and profits of real; and as to the reſidue of real and perſonal, 
to ſuch children as his daughter ſhould have, equally ; if ſhe dies without iſſue, to 
to others, and directs, that on the death of annuitants, their annuities ſhall go 
back to the reſidue, and go to thoſe in remainder over, but this provided his 
daughter dies without iſſue, otherwiſe to be divided among them equally ; the 
ſurplus rents and profits of the real eſtate accumulate, and do not go to the heir at 
law; but whether to the daughter's children, or to thoſe in remainder over Q.? 
Grbſon v. Ld. Mont ford, T. 1750. 1 Vezey 48 5. , 
If a man by will deviſes his land to his younger ſon, and gives a contingent 
legacy to A. who becomes his heir at law, with expreſs condition not to diſpute 
the will, which is not duly executed to convey lands, A. when of age ſhall make 
election of the legacy or the lands. Boughton v. Boughton, T. 1750. 2 Vezey 12. 
If a man deviſes that till A. attains 2 1, or marries, her mother B. ſhall receive 
the rents, and pay A. 300 /. a year, and retain goo J. per annum to herſelf, and to 
account with A. if ſhe attains 21, or marries; if A. dies before either, then to C. 
bis neicg and heirat law; the court will not appoint a receiver on the prayer of C. 
chez ene Will, grant injunction to ſtay waſte, Knight v. Dupteſis, 2. 1751. 


"2 3D | (3Q) 


not take without performing the condition, therefore the 1000 J. ſhall go to the 


If a man by will directs his real eſtate to be fold, and the produce together with 
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l commiſſion of lunacy unexecuted for any long time, is a contempt, 
11 of a lunatick's real eſtate may cut down timber on it for repairs; and 
if they have bought timber, they ſhall make good the money to the perſonal 
eſtate. Ex parte Ludlow, T. 1742. 2 Athyns 407. 

If there is miſbehaviour in executing an inquiſition of lunacy, the court may 
quaſh it, and direct a new commiſſion z- but a melius inguirendum is only grantable 
on the part of the crown, who cannot traverſe as a ſubje can. Ex parte Roberts, 
M. 1743. 3 Athyns 5. THe» „ el. 3 

If the lunatick appears better on an inſpection after the inquiſition taken, the 
court will grant a traverſe, and ſuſpend the grant of the cuſtody till further order. 


Bid \ | 
Whether the party can have a traverſe without applying to this court? Q, Vid 
Cutts's caſe, Ley. 86. but without leave of this court the cuſtody cannot be ſuſ- 
pended. 144 $4 | | ; TING ; 

If the inquiſition be to inquire whether A. is a Junatick, or enjoys lucid inter- 
vals, ſo that he is not ſufficient for the government of himſelf and his affairs, and 
the return is, that 4. is, from the weakneſs of his mind; incapable of governing 
himſelf, and his lands and tenements, it is an illegal and void return, and the in- 
quiſition ſhall be quaſhed. Ex parte Barnſiey. J. 1744. 3 Atkyns 168. 
| The above return is good in ſubſtance, tho' informal; and if a ſecond inquiſition 
is returned that he is of unſound mind, ſo that he is not ſufficient for the govern- 
ment, Sc. it is good, and after thoſe two the court will not grant a traverſe. Ex 
parte Baru, T. 1744. 3 Athyns 184: 

Not only the lunatick, but the heir of the lunatick is bound upon the traverſe of 
the inquiſition. Ex parte Roberts, H. 1745. 3 Athyns 308. 

Ihe chancellor will on application make a proviſional order, as to the effects 
of a ſuppoſed lunatick, till the lunacy is finally determined. Ex parte Heli, 
P. 7748. 3 Athyns 635. 

The court will direct one found non compos before a foreign jariſdiction (as the 
Senate of Hamburgh) heir to a mortgagee, to convey, under 4 G. 2. c. 10, Ex 
farte Otto Lewis, T. 1749. 1 Vezey 295. = 

Notice of paſſing accounts of lunatick's eſtate ſhould always be given to ſuch 
relations as would be intitled to a ſhare if he died inteſtate ; but they are not al- 
lowed coſts of attendance unlefs for fpecial cauſe. Ex parte Wright, J. 1750. 
2 Hegey 25. FRET ; | 

If a lunatick has eſtates, both in England and Scotland, a proportion from each 


Po : „ 


ſhould be allowed for his maintenance. M. Anttandale v. Marchioneſs of Annandale, 


T. 1751, 2 Very 31. | | 
If the ſuppoſed lunatick is abroad, the commiſſion may be directed to the 
county in England where his manſion-houſe and eſtate lies. Ex parte Soutbcot, 
T1751, 2 Fey 403. _ © 2 
4 be commey orm 1 b to be obſeryed. It. 

e commiſſioners and jury have a right to inſpect the | e not 
obliged fo to do. 154. 1 . 8 wp perſon, but they ar 
Not being able to anſwer the moſt common queſtion touching figures, is not 
gtound for a commiſſion, if the party gives rational anſwers to other queſtions. 
La, Donegal 's caſe, P. 1752. 2 Lea o. | 
A man's appearing not lunatick at one-time does not prevent application after- 


* 


bs but if there has been a 2 examination on the firſt, the chancellor 


will not proceed without new infpection. IBI. 


CY 


If a man is found an ideot for fo many. years paſt, it is 4 god; fo audi g him 
an ideot implies from bis birth, dg e frpltege, Did. * ny 41 12 1 


- Tho: 


G HAN C E R V. 


Tho' a mat is very weak, and a petition for commiſſion is pteſented in the 
rame of ifnants, whoſe remainder may be thereby defeated, the court will not 
grant commiſſion, and the court will grant relief againſt deeds or will obtained 
from, a man againſt whom it will grant a commiſſion. Ibu. 41 

The court will (on (circumſtances) order the bond given by committee to 
delivered up, and leſs ſecurity taken. Ex parte Northleigh, T. 1755. 2 Veacy 673. 
S0, will order it to be delivered up, on a greater ſecurity being given; but ek 
applications are not encouraged, as the lunatick might be without remedy for the 

ime paſt. Ex parte Pereira, T. 1755. 2 Vezey 674. 7 
A petition to ſuperſede a commiſſion, muſt be in the name of the perſon who 
hac recovered ſound mind. Ex parte Stanley, T. 1750. 2 Vezey 25. | 
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1 N a bill filed by prochein amy, an infant pays no coſts, Turner v. Turner, 
T. 12 G. Str. 708. 


N. B. The contrary was ordered at firſt, whereupon plaintiff obtained a re- 
hearing as to the point of coſts, when it was ordered as here reported. This 
is probably the reaſon why this caſe is wrong reported in 2 P. V. Select 
Caſes in C. &c. | 


If a man leave a perſonal eſtate between his wife, whom he makes executrix, 


and two infant children, and a relation, as prochein amy, files a bill againſt the wife 


for an account; on affidavit of other relations, that the ſuit is not for infants be- 
nefit, the court will refer it to a maſter, and on his report to that effect, ſtay 
proceedings. Da Cofta v. Da Coſta, P. 1732. 3 P. MW. 140. i. ahh 
Procbein amy need not be a relation, but then he muſt be a perſon of ſubſtance, 
becauſe liable to coſts. Anon. H. 1737. 1 Atkyns 570. N 

On extraordinary circumſtances, the court will give an infant plaintiff a day to 
ſhew cauſe. Bennet v. Lee, H. 1742. 2 Atkyns 529. 3 


(3 R. 2.) How he ſhall be ſued. 


An infant when he comes of age is intitled to put in a new anſwer, and make 
a better defence if he can. Bennet v. Lee, H. 1742. 2 Atkyns 529. e abs 
An infant may alſo apply to put in a better anſwer during his infancy, where 


he might not be able to come at the ſame evidence when he ſhall be of age ; as if 


the neceſſary witneſſes are old, Did. 
(3 R. 3.) What Things he ſhall be decreed to do during his Infancy. 


The flat. 7 Ann. c. 19. extends only to plain and expreſs truſts, not to ſuch 
as are implied or conſtructive only. Goodwyn v. Lifter, M. 1735. 3 P. NV, 387. 

Therefore if A. covenants to convey, dies, and the premiſſes delcend to . C. 
and D. an infant; B. and C. ſhall convey immediately, and a day be given to D. 
to ſhew cauſe within ſix months after he is of age. HII. 

Or if lands in fec are deviſed to infant, charged with debts aud legacies, the in- 


fant ſhall not be decreed to join in fale of ſo much and ſuch part as ſhall he 


ſufficient and fit to be fold to pay, but the maſter ſhall cepart, and the infant 


convey when of age, unleſs he ſhew cauſe in fix months, en, T. 1730. 


3 P. M. 389. * | 


On application for an infant truſtee to join in ſuffering a:common recovery, the 


court will order all parties to concur in all neceſſary acts for the infant's ſuffering 
it, as it is doubtfal whether he can do it without a privy Teal, He parte Boapes, 


. 3 Atkyns 164. ION 22 ˙ü 6 a AN] 

The burt will order an infant ' truſtee to convey by cbmmon regeyery.; for 

the act is general, that he ſhall convey as the court lire, Ex parte Johnſton, 
T. 1747. 3 Ahn 559 
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The court, Will otder an infant who is 4 feme. covert, and heir of a mortgagee in 
fee, to convey by fine, the huſband. conſenting by council, for affidavit of ſervice 
on him is not ſufficient; Ex parte Maire, P. 1747. 3 Athyns 479. 

The inheritance of an infant is never bound by any diſcretionary act of the 
court, tho” as to perſonal things it has been done. Taylor v. Philips, T. 1750, 
2 Vea 23. „ 

An infant truſtee ſhall not be decreed to convey, if there is a doubt whether he 
has an intereſt of his own in the eſtate, unleſs on proper ſuit. Hawkins v. Obeen, 
T. 1754. 2 Vezey 5 59. 121 A 

By flat. 4 G. 3. c. 16. the powers of 7 Ann. c. 19. are granted to the courts in 
the counties palatine and Wales, with reſpect to lands in them ſeverally. 


Yet if an eſtate is conveyed in truſt, to be ſold to pay incumbrances then affect- 
ing it, Cc. the reſidue in truſt for grantor and his heir, and bill be brought by 
a ſubſequent bond-creditor to have the eſtate ſold, pot incumbrances paid, and 
then his debt; and the heir by anſwer inſiſts, that being an infant the parol 
ought to demur, tho' it is to the infant's prejudice, and his counſel would waive it, 


as it has been mentioned, the court cannot avoid ordering it. Scarth v. Cotton, 


7. 4.2. CT. T. 198, 2 ee | 
If one on coming of age gives a note for liquors, Sc. which he had before of 


age, and whilſt at ſchool, no account being produced ; the court will order the 
note to be delivered up, but will not injoin the donee from ſuing at law as for 
neceſſaries. Brooke v. Gally, P. 1740. 2 Atkyns 34. 

If A. before marriage covenants with truſtees to pay them a ſum, to be laid out 
in lands for B. his wife's jointure, and he afterwards ſettles certain lands for her 
jointure, and by will confirms it, and directs them after her death to be ſold, 
and the money divided between C. an infant his heir at law and five others, and 
B. brings bill refuſing the lands ſo ſettled, and inſiſting on the performance of the 
covenant before marriage, and that theſe lands ſhall be ſold for that purpoſe, and 
it is for the infant's benefit that the lands ſhould be now ſold; the court will 
decree it, as there is a truſt to be performed, but does not mean to break in on 
the rule of the paro/'s demurring. Uvedale v. Uvedale, T. 1744. 3 Athyns 117. 


(3 R. 6.) Maintenance of Infants, 


Allowance of maintenance to a guardian demanded afterwards, muſt be in re- 
gard to what the infant had, at the reſpective times for which ſuch maintenance 
is to be. Chaplin v. Chaplin, T. 1735. 3 P. V. 365. | 

A receiver of an infant's eſtate is never appointed when no bill is depending; 
but if it is only filed, there may be an application for one, on infant's behalf. 
2 P. 1738. 1 Atkhyns 489, 578. Ex parte Whitfield, T. 1742. 2 At- 
NS 315. Yer Wes 
If a father is ſufficiently competent, the court will not direct maintenance for an 
infant, ſuch allowance depending always on the circumſtances of the caſe. 


Fackſon v. Jackſon, P. 1737. 1 Athyns 513. ; | 

The court may appoint a guardian, -and maintenance, on petition, tho' no cauſe 
is depending. Ex parte Odel, T. 1731. Ex parte Peploe, T. 1734. Tenbam v. 
Barret, M. 1723. and P. 1724. Ex parte Whitfield, T. 1742. 2. Atkyns 315. 

Where there is a numerous family of children, the court will order a liberal 
allowance for an eldeſt ſon, to enable him as head of the family to maintain his 
brothers and ſiſters; but if he is conveyed clandeſtinely to a ſeminary abroad, they 
will allow nothing, but direct the rents and profits to be laid out for his benefit. 
Petre v. Petre, P. 1747. 3-Athyns 511. ns 

The court will not confirm a teſtamentary guardian, nor refer an infant's main- 


' - — -»tenance to a maſter on petition ; there muſt be a bill. . Ex parte Riccards, 


"4 * iQ * * k 
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T. 1747. 3 Athynig18, my 
If a freeman of London deviſes a ſixth part of his cuſtomary eſtate to his daugh- 
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nie of maintaining her till 21, or marriage, her maintenance ſhall be paid out 


9 


el gt i . (3 8.) Intereſt foꝛ Money. 


(38. 1.) At what Time it commences. 


„ 
1 "7 * 


F a portion is to be paid at 21, with intereſt, at 5 J. per cent. per annum, from 
the death of the father to the payment thereof, the intereſt ſhall be paid an- 
nually, and not accumulate till the portion is payable. Boycot v. Cotton, M. 1738. 
Atkyns 5 52. 
If 4 by will creates a term for payment of debts and legacies, and orders them 
to be paid in five-years ; and by codicil gives the ſame eſtates to truſtees to pay 
oo l. per annum to his wife, and with the ſurplus to pay debts and legacies with 
all ſpeed ; a legacy ſhall bear intereſt from the end of the five years, a debt from 
the time it is liquidated. Lloyd v. Wilkams, M. 1740. 2 Atkyns 108. 
If a truſt is created for payment of debts, if the land does not yield annual 
profits, all debts do not carry intereſt, but ſome ſhall. 1619. 


If a bond is given in 1reland; tho'. for a debt contracted in England, it ſhall 


carry 1riſh intereſt. Connor v. E. Bellamont, T. 1742. 2 Atkyns 382. 8 
If a contract is made in England for a mortgage of a plantation in the Weſt 
Indies, only legal intereſt ſhall be paid, and if there is a covenant for more, tho 
only the intereſt where the land lies, it is uſury; therefore the place where the 
contract is made, not where the ſecurity lies, or where the debt was contracted, 
determines the rate of intereſt, Stapleton v. Conway, P. 1750. 3 Athyns 727. 
1Yezey 427. ad : 

If the truſt of a reverſionary term after a grandfather's death in marriage-ſettle- 


ment is to raiſe portions for daughters, payable at 21, or marriage; and in the 
ſettlement there is provifion for maintenance for daughters, which is not to be 


raiſed till after the grandfather's death, but no ſuch exception as to the portions, 


the portion veſts from the marriage, and bears intereſt from: that time, in the life 
of "x grandfather. Lyon v. D. Chandos, H. 1746. 3 Atkyns 416. 


If a mortgage carries intereſt at four and a half, with proviſo, that if half year's 


intereſt is paid before the third quarter becomes due, the mortgagee will accept 
of 41. if the mortgagor fails payment, the court cannot relieve him againſt the 
half per cent.; otherwiſe, if it was made at 4 /. per cent.; with proviſo, that if not 
paid at the time it ſhould be more, for that is but a nomine pane. Nicholls v. May- 
,, one an ih 3,00 & ens; . 

If a ſtated ſum is reported due for principal and intereſt on a mortgage on an 
eſtate to be ſold, and there are other mortgagees and creditors, it ſhall carry in- 
tereſt at 40. per cent. only from confirming the report, tho' the mortgage was at 
5 l. per cent. Harris v. Harris, H. 1750. 3 Huhn 122, ht oo nn 2 

If a father on his ſon's marriage covenants to give or leave him 4000 7. and in- 
tere i is not mentioned, he ſhall have intereſt at';/. per cent. from the father's death. 
Srynfer v. Scawen, T. 17489. 1e h „„ 

A legacy for mourning out of perſonal eſtate carries intereſt at 5 /. per cent. Ibid. 

If portions are by will charged, firſt on perſonal, and then on real eſtate, 
with intereſt for their maintenance; ſo far as the perſonal is deficient, the in- 
tereſt ſhall be at 4/. per cent. Ld. Trimleftown v. Colt, T. 1749. 1 Vezey 277. 
lf a man having an eſtate in the funds, and ſhares of ſhips, deviſes 4000 f. to 
truſtees, to be applied as he ſhall appoint; and by codicil appoints it to the uſe 
of A. aged five, his maintenance and education to be paid out of the" intereſt, 
intereft ſhall commence from teſtator's death. Beckford v. Tobin, M. 1749. 
1VYezey 308. | 3 
Ik, ſuch legacy is not ſeparated from the bulk of the eſtate, and it appears that 
i it had, and had been laid out, it would not have produded more t Han 4 J. per 


- 1; 7 % 


f. 


_ "vent, the court will give only 41. per cent. tho' charged on perſonal. Bid 


If money is due on covenant at 6 /. per cent. and decreed,” and a report certains 
the whole ſum and intereſt thereof at the then legal intereſt of 6 /, per tent. and 
| 3 E afterwards 
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' of the produce df the capital of her orphanage Part, then out of the reſidue of 5 oy” 
the legatory part. Comes v. Elling, H. 1747. 3 Athyns 6. 05 55 


„. 
e 2 . t. 43. 


bill is brought for payment of this accumulated ſum and inteteſt, the 


— 


intereſt on the principal ſhall, be at 61. Per cam. to the time it is paid, on the in- 
tereſt at 6/. per cent. till the reduction of intereſt, and then, at 5 per cnc. Abloy, 


Matar 


v. Port, T. 1750. 1 Vezey 483. 495. 413.3 24636 t 3 . Deda. 
If an account is directed af money which by marriage articles is to be laid 
dJut in land, part for a jointure, and decree directs it ſhould anſwer. intereſt, with. 
out ſaying at what rate, it ſhall be only 4 l. per cent. Denton v. Sbellard, H. 17 50, 


2 rd 239 


2 Wezey 472+ 1 W 3333 ——— 


. pe 5 „ 

In tereſt beyon the Penal ty. 
, But intereſt beyond the penalty was decreed to be paid. Elliot v. Davis. in Sc. 
T. 1718. Bunb. 23. 


A creditor on a judgment is not confined to the penalty, but may carry the 
computation of intereſt beyond it. Godfrey v. Watſon, P. 1747. 3 Athyns 517. 


(3 S. 3-) Nor Intereſt upon Intereſt. 


If a mortgage is aſſigned for as much as the principal and intereſt come to, but 
without privity of mortgagor, intereſt ſhall be carried on only on the principal 
but if the mortgagee had applied for payment, and the mortgagor refuſed it, in- 
tereſt ſhall be carried on both principal and intereſt, whether the mortgagor join 
or not. Au. In Sc. P. 1719, Bunb. 41. | , 

If a mortgagee, where the intereſt is four and a half per cent. at every fix months 
turns the intereſt into principal, and charges 5 J. per cent. on the intereſt fo turned 
into principal, and when the mortgage is paid off with fix months notice, charges 
double intereſt for the laſt fix months, on pretence it was ſo agreed for ſervices 
done as a counſel, the mortgagor ſhall be relieved. Thornhill v. Evans, T. 1742. 
2 Athyns 330. * 7 

If arrears of intereſt are due when a mortgage is paid, the mortgagee ſhall neyer 
be allowed intereſt for this intereſt. Bid. 8. 0 5 
If intereſt is not regularly paid, it may upon agreement be turned into prin- 
cipal ; but then it muſt be done fairly, and is generally on the advance of freth 
money, and even then it is reckoned a hardſhip on the mortgagor, and an act of 
. Subſequent intereſt ſhall be allowed for the whole ſum reported due for prin- 
cipal, intereſt, and coſts, on a mortgage, and ſemb. on any other debt. Bicłbam v. 


Crofi, T. 1752. 2 Vezey 471. | 
e (3 8. 4.) When Intereſt ſhall not be allowed. 


-- Intereſt for the rents and profits of an eſtate is never decreed, the ſum being 

uncertain. Counteſi. Ferrers v. E. Ferrers, M. 7 G. 2. C. T. T. 2. 

If a debtor makes a creditor by mote his executor, he ſhall not have intereſt ; for 

he may fairly make a profit by teftator's aſſets coming in. Adams. v. Gale, M. 1740. 

2 Mhyns 10889. N e 

Intereſt ſhall not be allowed on the arrears of an annuity, where the annuitant 

— not entered for default of payment. Robinſon v. Cumming, T. 1742. 2 At- 
ns 409. 0 + 2 ra | 1233 

If a wide poſſeſſes herſelf as adminiſtratrix of all her huſband's effects, and carries 

e bünnels, but has Hot fold all the goods, her only fund for raifing , 
#15} | I | . an 


re e ah ef o delay in the ſuit, ſhe ſhall not pay intereſt for the money 

* 3 e. | x: Coleman, M. 1742. f 2 Athyns 439. n 8 % Wen 
eren l never charged on an executor who makes uſe of aſſets come to his 
bie Pütchaſe- money does not bear intereſt from the time of executing the articles, 
Pur the eonveyance, and then not if vendor has not let vendee into poſſeſſion; and 
After polſſeſfion the court will give ſuch intereſt as is agreeable to the nature of 

the land. Blount v. Blount, P. 1748. 3 Athyns 636. ESE: 
The advantage a purchaſer receives from the wearing out of lives is not taken 
into confideration as a reaſon for him to pay. intereſt. Bid. | 
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I ntereſt is not allowed on arrears of jointure in general, tho on a ſpecial caſe 


If a man, by deed or by will, creates a truſt term for payment of debts and le- 
- gfcies after his death out of real eſtate, fo far as his perſonal eſtate is not ſuf- | 5 
- "ficient, ſimple contract debts do not carry intereſt. Barwell v. Parker, T. 1751. bs 
2 Vezey 363. | 3 A 


14 (as if jointreſs is obliged to borrow money at intereſt) it may. Anon. T. 3755. 
2 Vezey 661, . rn v, ee. ; e, Hg. 414 
. A L 2. eue, e, J. AM SF. Ap 24901 ak "_ * 1 


f. an. 4 (38. 5.) When it ſhall be allowed. 


Tho' 5 J. per cent. is directed by deed to be allowed till a purchaſe, yet if the 
money has been laid out in ſecurities which produced but 41. per 
cent. the court will reduce the intereſt to 4 /, per cent. Letchmere v. E. Carlliſle, 
. M. 1733. 3 P. . 211. C. T. T. 80. | 
A legacy out of a rent-charge ſhall carry intereſt, but not more than the rent 
will produce. Stonehouſe v. Evelyn, P. 1734. 3 P. V. 252. | 
If an annuity is given to the heir at law of the deviſor till 24, and he dies be- 
fore, there being arrears due, intereſt ſhall be allowed on them to his repreſenta- 


v. Davis, T. 1741. 2 Ahn 211. 
Where a portion is charged on land, and the will does not mention intereſt, the =_ 
court will give only 47. tho' the legal intereſt is 5g J. per cent.; fo if charged on 
perſonal eſtates, Guillam v. Holland, T. 1741. 2 Athyns 343. 
If an appointment is made of money charged upon the real eſtate of an infant 
who dies, and the eſtate deſcends to his couſin, heir at law to the infant's father, 4 
and to the infant, intereſt ſhall be paid by ſuch heir at law from one year after the . 
appointment, and not out of the infant's perſonal eſtate. Sergeſon v. Sealey, = 
M. 1742. 2 Athyns 412. | 
The court has never directed more than 4 J. per cent. intereſt, in caſes of money 
due generally, ſince Ld. King had the ſeals in 1725, Wood v. Briant, H. 1742. 
2 Athyns $21, 2 eee . a 2. A 
If a legacy is charged on perſonal eſtate, and intereſt directed, the court will 
order it at legal intereſt, if charged on real at 1 7; per cent. leſs. Moore v. Moore, 
M. 1746. 3 Atkyns 402. Bryant v. Speke, M. 1748. 1 Vezey 171. 
Intereſt ſhall be allowed for portions given by a father immediately, and if they 
are ſcanty, and uſual intereſt is riſen, the court will give four and one half per cent. 
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tive from the time they are liquidated by the maſter's report. Draper's Company | 1 
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CHANCERY. 
and does not” do it, he ſhall pay intereſt. at 4t. per cent. till the infant comes of 


age; and this tho the infant after coming of age has ſettled the accounts and ad- 


mitted and received the balance. Hicks v. Hicks, M. 1744. 3 2 274. 
If an annuity is given for maintenance, and ſecured by bond with penalty, the 


court will decree intereſt on the arrears, to be computed at the 'end of each half 


ear. | Newman v. Auling, M. 1747. 3 Atkyns 579. | 
"_—_ If a grandmother by 1 Seek, 400 J. in the hands of A. for the uſe of 
B. if not otherwiſe provided for during his minority, with a clauſe that A. ſhould 
i intereſt, and 200/, thereof was B.'s own money, recovered 
in a ſvit in which A. was ſolicitor, A. ſhall be charged with intereſt- for that 
200 J. and not for the other, Brown v. Pring, H. 1749. 1 Vezey 497; | 
Intereſt may be given for arrears of an annuity often demanded ; if the demands 
do not appear at hearing, the court will reſerve it till after account taken, Sraple. 
ton v. Conway, P. 1750. 1 YVezey 427. | + vi 
Tho' there is no evidence of agreement for intereſt on a banker's note, yet it 
may be allowed on circumſtances, as if a cuſtomer orders a ſum to be wrote off 
from his caſh account, and a note or ſecurity given for it; and intereſt is after. 
wards paid on this ſum for ſeveral years. Jacomb v. Harwood, P. 1751. 2 Ve. 
zey 265. | 
"if ＋ in his lifetime creates a truſt term for payment of debts contained in 
a ſchedule, ſimple contract debts therein carry intereſt ; for it is in the nature of 
a ſpecialty, Barwell v. Parker, T. 1751. 2 Vezey 303. | 3 
If a ſcrivener or attorney takes money, and gives a note to put it out to intereſt, 
he is chargeable with intereſt after a reaſonable time, (as three months) unleſs the 


client accepts the ſecurity and intereſt thereon. 15:9. 


A ſtated account carries intereſt, and there ſhall be no allowance for trouble 
(even in cafe of an adminiſtrator) unleſs it is demanded in reaſonable time. Bid. 
A portion charged on a real eſtate carries intereſt in its nature, 'tho' not men- 
tioned. E. Pomfret v. Ld. Windſor, T. 1752. 2 Vezey 472. © 
If a man makes leaſe with covenant for quiet enjoyment, and the tenant is 
evicted, and brings action againſt the executor, and recovers, and aſſigns the judg- 
ment; the aſſignee is intitled to intereſt, whether againſt heir at law, devitee, or 
truſtee, for payment of debts. E. Bath v. E. Bradford, T. 1754. 2 Vezey 587, 
Intereſt on a mortgage ſhall not be ſtopt but upon proper tender and notice; 
not on offer to pay the balance of what is due on the mortgage on one hand, and 
an open account on the other. Garforth v. Bradley, T. 1755. 2 Vezey 675. 
Tho formerly B. R. computed. intereſt only to the commencement of the 
action, yet now they allow it to the time of giving judgment, Robinſon v. Bland, 
M. 1 G. 3. 2 B. M. 1077. | 


( ; 8. 6.) When 2 Payment ſhall be intended for Intereſt. 


If a man | Ap a woman who cohabits with him a bond for 2000 J. and in- 
tereſt duting her life, and then to her children,. but maintains her till his death; 
ſuch maintenance ſhall be deemed in lieu of intereſt. Lloyd v. Carter, M. 1740. 
2 Athyns 84. F Bo re pe 


(8 T.) Interpleader; (Bill of) 


Hoa bin of interpleader againſt attorney- general and others, there muſt be 

an affidavit annexed. Errington v. Attorney-general et al. P. 1731. 
. 6 ĩ ò»L»-»B nnn: ? ti 2 + 
An executor cannot bring aibill of interpleader till he has proved. the teſtator's. 


will. Mitchell v. Smart, H. 1747. 3 4thyns 606. 1 5 
The affidavit to bill of interpleader need not ſwear it is at plaintiff's own ex- 


. 


pence, only that there is no colluſion with any of the defendants. Metcalf v. 
Hervey, T. 1749. 1 Vezey 248. N | 


Interpleader muſt ſhew that there is ſuch perſon in rerum natura as can inter- 
| | But 
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rdian, . title to himſelf, and concesls an infant who is ſug- 


Kelted tc bave right to contravert that title, bill may be brought to compel the 
n to produce him. Did. . | | a | 


rome. v0.) Joint. Tenants ,, 


.. Who as Tenants in common. 3 


F five perſons purchaſe overflowed lands as joint tenants in fee, and they con- 
tribute jointly to the draining, and one deſerts the undertaking, and the others 


buy ſeveral eſtates for. carrying on their deſign, and ſeveral die; they ſhall be 
deemed tenants in common, and the heir of him who deſerted ſhall be let in, on 
paying his proportion and intereſt. Lake v. Craddoct, M. 1732. 3 P. . 158. 

If A. deviſes two houſes to B. and C. generally, and then ſays, my meaning is, 
that the rents ſhall be equally ſhared between B. and C. they ſhall take as tegants 
in common. Prince v. Mlin, H. 1737. I Atkyns 493. 1 5 

If A. deviſes the reſidue of her eſtate to B. and C. daughters of D. and E. 
whom ſhe deſires to be truſtees for their children, and ſays, And my will is, 
« that my eſtate be equally divided between B. and C. whom I appoint executors; 
and leaves all the next of kin, except one, legacies; B. dies in teſtatrix's life; 
the deviſe is not a Joint-tenancy, but in common; for the words to be egually 
divided, make a tenancy in common in a will, tho” not in a ſettlement. Owen 
v. Owen, H. 1738. 1 Alkyns 494. | 

A deviſe to children ſhare and ſhare alike, makes them tenants in common ; ſo 


does the word reſpectively. Heathe v. Heathe, 'H. 1740, 2 Atkyns 121. 


* Therefore, if one of them dies inteſtate, after teſtator's death his ſhare goes to 
the father. Did. 
If a man either by deed or will grants to his two daughters the rents of his 
lands, equally to be divided betwixt them, paying 5 J. to his wife for life, and 


then to his daughters and their heirs, equally to be divided betwixt them; it is a 
tenancy in common. | Rigden v. Vallier, H. 1741. 3 Athyns 275 N 1 


If two perſons advance money on a mortgage, tho' it is made to them jointly 


yet it ſhall be a tenancy in common. Bid. 


So in a purchaſe, if there is a diſproportion in the ſums advanced, otherwiſe if 
the ſums are equal. 17b1d. 4 . 
If a father by deed, in conſideration of natural love, grants after his death to 


two children the rents of lands, equally to be divided between them, they paying 


in common, and the deed a covenant to ſtand 


their mother 5 J. per annum during life, and after her death they to have the lands, 
to them and their heirs for ever, equally to be divided hstween them; it is tenancy 
ſeized. Rigden v. Vallier, H. 17 50. 
2 Vezey 252. 4 EE Tu. 


( 3 V. 5.) What will make a ſeverance of the Jointure. 


Equity will eſtabliſh a parol agreement for owelty of partition of long ſtanding, 
acknowledged by all to have been the actual agreement, and put in execution ac- 
cordingly. Ireland v. Rittle, M. 1739. 1 Athyns 541. | 

There muſt be either an ageement, or an actual alienation, to make a ſeverance ; 
the declaration of one party is not ſufficient : thus, if A. joint-tenant, on mar- 
riage ſettles her real eſtate, but as to the perſonal, there is only a recital that ſhe 
ſhall enjoy it to her ſeparate uſe, and a covenant from the huſband for that pur- 
poſe; and then thoſe words, for mant of iſſue of ber hody, to the next of kin of 


. „ 


ber family, and the other joint-tenant is not party hereto, it is no ſeverance. 


Partriche v. Powlet, T. 1 740. 2 Athyns 54 


* 


3 K , £ | | 4 a | | 1 | YE | | $ Tt 
x 3 V. 6.) What Remedy one Joint Tenant, Sc. ſhall have againſt 


* 
* 


6 > 
* «7 


3 


3 his Companion. 5 
On a bill brought for a partition, plaintiff muſt ſhgw a. title in. hichſelf to a 
moiety, and not alledge generally, that he is in poſſeſſion of a moicty; but he 
need not in his bill ſet forth a particular title, but a general ſeiſin in fee. Cart- 


Wright v. Pultney, T. 1742. 2 Athyns 380. . 
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If mo to fit qut privateers is raiſed by ſhares, and ſome ſhares remain un- 
i 0 0 and a prize is taken, the undiſpoſed ſhares belong to the managers, 
(whether they purchaſe them in after the capture or not) and ſhall not be di- 
vided among the other owners ; for in caſe of loſs they would not have been liable 


' for them. Blunt vaCumyns, T. 1751, 2 Vezey 331. 


® t . 
N.) Judgment. 


| T H E decrees of Chancery are of equal foree with judgments at law ; there. 
90 fore if an executor is ſued for juſt debts, and confeſſes the bill, and is de- 
creed to pay them, and other creditors obtain judgments at law afterwards 
in real point of time, tho' the firſt day of term was prior to the decree, the exe. 
cutor ſhall, on bill exhibited for that purpoſe, be prbtected in obedience to the 
deczee; the judgment creditors to be injoined and come in after the decree credi- 
tors in due courſe of adminiſtration. P. Jekyll "M. R. affirmed by Talbot C. and 
affirmed by the Houſe of Lords. Morrice v. Bank of England, M. 10 G. 2. C. J. 
T. 217% W , OE SEE 
If Fe is given for 6000/. to ſecure a purchaſe of the reverſion of 
300 J. per annum for 300 J. only, the court will order it to ſtand as a ſecurity 
only for principal, intereſt and coſts. Barnardiſtan v. Lingood, H. 1740. 2 At- 


9. * = ; Pu * # % + 4 . oy % 


- 


ns 133. | 1 | 
If Plicitor takes a judgment Mn his client for the coſts, 228 a cauſe, 
and there appear improper charges in his bill, the court will order the judgment 
to be delivered up, tho the bill has been adjuſted many years ago. Draper“ 
Company v. Davis, P. 1742. 2 Atkyns 295. | MY 

Before a final decree an executor may confeſs a judgment, which is not at all af. 
fected by a prior 8 to account. Smith v. Haſkins Styles, T. 1742. 2 Ats 
kyns 385, F 

If plaintiff at law knows the fact to be otherwiſe than the jury find it, and de- 
fendant was ignorant of it at the trial, this court will relieve, unleſs defendant 
- ſubmits to try it at law firſt, when he might have had diſcovery here by bill. Mil- 
liams v. Lee, T. 1745. 3 Athyns 223. 5 z 

This court will not relieve againſt exceſſive damages; for the remedy is, by 
moving the court Where the action was tried for a new trial. 7bid. 

If judgment is taken againſt the lands, &c. of defendant, diſcharged by an in- 
ſolyent act, who afterwards has a legacy left him, and plaintiff ſues a fiers facias 
on his judgment, (the legacy being due but unpaid, and in the executor's hands,) 
and lodges it with the ler, and takes a warrant to levy debt and damages out of 
the legacy in executor's hangs, and he refuſes to pay, and plaintiff brings bill againſt 
the legatee and the exegutorꝭ thejeourt will order debt, damages, and coſts, to be 
paid out of the legacy. Edgel! v. Haywood, T. 1746. 3 Atkyns 352. 

If a decree has been obtained in the Exchequer, by. conſent that a-will is well 
proved, which will is, afterwards: found by yerdi& to be forged, Chancery will 
reſtrain the party claiming under it from ſetting up that decree. Barnſley v. 
Powell, T. 1749. 1 Vezey 284. . 1 


3 | ( 3 X.) Jurtsdiction. | ; | 
When Chancery ſhall have it, in Caſes out of the Kingdom, K 


F a matter ariſes in the Fbrichieien of the eos te of Wales, of value or difficulty, 
1 parties may ſue here; yet if it is of ſmall conſequence, the court will diſmiſs 
the bill with coſts. Brace v. Taylor, H. 174i. 2 Athyns 263. . e 
If a foreigner contrives a match with a ward of this oh abroad; yet if he is 
afterwards found here, the court will puniſh him. Roach v. Garvan, M. 1748. 
CCC . mod ĩ˙ n ws 

This court can decree ſpecific performance of articles executed in England, for 
ſettling the boundaries of two provinces in America, Penn v. Lid; Baltimore, 
P. 1750. 1 Vezey 444. ey . ö 3 121 r 
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Tho' the juriſlliction of the court is ſubmitted to by anſwering, yet if 4 want of 
it appeats at the hearing, à court of equity will make no decree. Bde. 
#7 9a} " 6 " 3 . ; | 


(3 V.) Legacy. 
(3 V. 3.) How a Legacy ſhall be recovered in Equity. 


Legatee, whether expreſsly. ſuch or as ceſtuique truſt, has a right ro ſatiſ- 

| faction on an adminiſtration bond againſt real aſſets, in the hands of deviſee 

of adminiſtrator de bonis non of the original teſtator; and this tho' the nominal le- 

gatce and executor declared the truſt, and covenanted to pay the legacy. Aſbiey v. 
Bailee, T. 1751. 2 Vea 368. | | 


(3 v. 4) W hat ſhall be a Legacy. 


A donatio cauſa mortis is in the nature of a legacy, but need not be proved in 
the Spiritual Court as part of the will, for it operates as a declaration of truſt 
upon the executor, Miller v. Miller, T. 17:5. 3 P. V. 356. yo 
It is not good unleſs made by the party in his laſt ſickneſs. 16:4, 

Nor unleſs it is delivered in his lifetime. Bid. N 

Nor of a choſe in action, the property whereof does not paſs by delivery. Bid. 
The delivery of receipts for the conſideration of Scurh-Sea annuities is not ſuf- 
ficient delivery to ſupport a donatio cauſa mortis of the annuities, Ward v. Turner, 
T. 1752, 2 Yezey 431. EN 3 | $2. 

There cannot be a donatio cauſa mortis of ſtock or annuities without a transfer, 
or ſomething tantamount, Ibid, " JEM 


(3 Y. 6.) How a Legacy ſhall be paid. 


If A. on marriage conveys a freehold, and alſo a term for years, to truſtees, to 

_ raiſe a ſum for his wife, and by his will gives a portion to his daughter; his 

ſon and heir, executor, ſhall not ſell the term to pay wife, but it ſhall go to 

pay debts and legacies, and the wife's be chargeable on the freehold. Lucy v. 
Gardiner, M. 1 23. Bunb. 137. * 

If a man deviſes his lands, (then in mortgage) ſubject to his debts, to B. his 
wife for life, then to C. the intereſt of his perſonal eſtate to B. for life, then to 
C. and gives B. 1 500 J. if ſhe accepts his will in lieu of dower, and there is not 
perſonal eſtate to pay debts and legacies; if the mortgagee takes part of the per- 
ſonal eſtate, the legatees ſhall ſtand in his place for ſo*much out of the real. 
Lutkins v Leigh, M. 8 G. 2. C. T. T. 53. | mY 
If lands are deviſed to pay debts, and fimple contract creditors exhauſt perſonal 
eſtate, a ſpecifick or a pecuniary legatee ſhall be paid out of the land deviſed to 
pay debts. . Hoſſewood v. Pope, T. 1734. 3 P. W. 322. | 5 


.  Butif lands are deviſed to A. in fee, and ſpecific legacy to B. and bond-creditors 


come on ſpecific legacy for payment, B. ſhall not ſtand in bond-creditor's place, 
to charge the land deviſed to A. for he is a ſpecific deviſee as B. ſpecific legatee. Bid. 

If A. purchaſes a term for 1000 years in lands, and agrees to give a conſidera- 
tion for the inheritance, and vendor covenants to procufe: conveyance to vendee 
and heirs ; A. dies before conveyance made, leaving B. his daughter 3000 J. and 
C. his ſon executor and heir, who aſſigns the term in truſt to attend the inherit-: 
ance, and then takes conveyance of the inheritance to himſelf, then he confeſſes 


judgment to one, mortgages the inherifance to another; without taking notice or 


aſſigning the term, and dies inſolvent ; the judgment ſhall firſt be paid, then the 


mortgage, and then the 3000/. to B. the legatee, as adminiſtratrix to C. her brother, 


before the ſimple contract creditors. Charlton v. Low, M. 1734. 3 P. V. 28. 


WMhere the uſe of goods is given to one for life, he muſt ſign an inventory ex- 


* preſſing them to be in his cuſtody for life only, and then to be delivered and remain 
to him in remainder, Slaning v. Style, M. 1734. 3 P. V. 334. — 
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"ah" - OY Aa man. gives e bonds in truſt, that his executrix pay ſeveral le- 
 _ pacies, and gives all the rclidue of his eſtate to his wife his exccutrix, and the 
» $26308, and ges Au 3 2 renn 
Foul, Sea bonds are not ſutficient, they ſhall be paid out of the other part of the 
perſonal eſtate. ¶ vote v. Martyn, P. 737. 1 Atkyns2, . | 
c 4 deviſce for life of goods muſt fign Oye to be depoſited with the 
OY - maſter formerly ſecurity was required. Bill v. Kinaſton, 1740. 2 Athyns 82. 
. e 1 leaves B. money, ſhe leaving C. 500 J. at her, death, and A. dies, C. dies, 
BB. dies, her repreſentative cannot ſet off a demand of B. on C. for the demand is 
4 


autre droit. Nſedlicit v. Bowes, H. 1749. 1 Vezey 207. 1 

Ia man by will fays, © As to my worldly eſtate, I difpaſe, Cc. and gives 100 , 
to his daughter, to be paid by his ſon, his executor, a month after his widow's 
death, to whom he deviſes his real eſtate, with houſhold goods, and flock in 
trade, for life, and then to his ſon and the perſonal eſtate is inſufficient, the 

1 daughter's legacy ſhall be paid out of the real. Lypet v. Carter, T. 17,0, 


** 


9 1 Vezey 499. | 


* 


* 5 
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fs V. 7.) How a Deviſe ſhall be conlirue | 1 F 


WE. 274. 
ee ty pin F 


2 u. 
XX either of their child or children, and for default to his three ſons, equally to be 


— — 


2 . . divided ; and one of the daughters dies leaving a ſon, the other without iflue, her 


bo his lands and real eſtate in A. and B. to S. and his heirs, and then diſpoſes of his 
2.3 perſonal eſtate, this will not paſs. the term to S. Davis v. Gibbs, H. 1729, 


= | P. V. 26. 22 
1 5 If A. by will declares he intends to diſpoſe of his houſhold goods by codicil, 
_ 5 and deviſes the reſidue of his perſonal eſtate not diſpoſed of, or reſerved to be diſ- 
| poſed of, to his wife, and makes a codicil without diſpoſing of his houſhold 
goods, they ſhall not go to the refiduary legatee, but according to the ſtatute of 

diſtributions. Davers y. Dewes, T. 1730. 3 P. V. 40. 
If one deviſes to his wife all his houſhold goods, and other goods, plate and 
2 & Rock, within doors and without, and bequeathes the reſidue of his perſonal eſtate 
LE to B. the teſtator's ready money and bonds do not go to the wife; for then the 
* refiduary bequeſt would be void. Moolcomb v. Moulcumb, P. 1731. 3 P. V. 112. 
' # If a man deviſes the reſidue of his perſonal eſtate to his executors, who receive 
z | ſome part, and divide it among themſelves, and then one dies, the ſurvivors ſhall 
* all the ſurplus not already divided. Willing v. Baine, T. 1731. 3 P. 
Ik A. bequeaths to his grand- children B. C. and D. 1000 J. each, and the in- 
tereſt to their uſe, and if any dies, to the ſurvivors or ſurvivor, ſhare and ſhare 
AF alike, the intereſt to be paid to their father, to be improved to their uſe. B. dies 
—_.. an infant, then C. dies; the ſhare which C, took by the death of B. ſhall not ſur- 
mie to D. but go to the father, C's adminiſtrator, both principal and intereſt ; 


3 * a. for ſhare and Hare alike. are tantamount to equally to be divided. Rudge v. Barker, 


3 : | > 7 . ic C. T. J. 124. | 1 | 
Ws If A deviſes to his nephew and others truſtees 6000 4 South-Seg annuities, to 
bk T. 5 bs laid out on lands to be ſettled on B. Cc. and by codicil taking notice of this, 
Fiese 0 the ſame uſes, and makes his nephew executor, and dies poſſeſſed 
x. of large perſonal eſtate, but only 5360/, South-Sea annuities when he made the 
=... will; this is a ſpecific legacy, and the 5360 J. ſhall not be made vpi6000/, oùt of 
_— the perſppal. eſtate. Aſelon v. A/bron, M. 9 G. a. C. T J. 152. 3 P.. 
1 But if A. deviſes 1000 J. Saut b. Sea ſtock to his wife, he having then 4850. 
rich i, + bs afterwards reduces it to 200/. then makes it up 1600 J. then the act takes place, 
E 3 2 "Jo „ changing 
3 | 
& * 4 


"ag 6 


una en u 


'» changing three-fourths of the South. Sea ſtock into annuities, and teſtator dies, 
baving 400 J. ſtock, and 1200/1. annuities, the wife ſhall have the whole legacy 
of t6007. Partridge v. Partridge, M. 10 G. 2. C. T. T. 226, 1 
I perſonal eſtate is deviſed to A. the produce of it (after maintenance) to be 
laid up till he is 21, and if he dies before 21, and his mother has no children, 
then all the legacies and bequeſts to A. to go to B.; A. dies before 2 3 the pro- 
duc from the death of A. ſhall accumulate and be added to the capital, and if 
the mother dies without children goes to B. Stuabolme v. Hodgſon, T. 1734. 
3 P. V. Zoo. Green v. Ekins, M. 1742. 2 Athyns 473 | | 

A deviſe of houſhold goods and implements of houſhold does not paſs malt, 
hops, beer, or victuals in the houſe, nor guns and piſtols uſed in riding or ſhooting 


game 3 but a clock in the houſe not fixed to it paſſes. S/anning v. Style, M. 1734. 


J. 334. 5 5 | 
3 Wed char gives all her real and perſonal eſtate to her daughter and her heirs; 

but if - ſhe die before ſhe is of age to diſpoſe thereof then gives the ſame to 
truſtees to raiſe 6000 /. for a charity, the reſidue thereof, if her daughter dies 
unmarried, to her (teſtatrix's) ſiſters; and the daughter marries, has a daughter, 
and dies aged 20, her huſband ſhall have the perſonal eſtate, as ſhe was of age to 
diſpoſe of that at 14; the real eſtate ſhall ſatisfy the 0509/7. and ſubject thereto go 
to the huſband for life as tenant" by curteſy, and then to his daughter in fee. 
Bellafis v. Uthwatt, H. 1737. 1 Atl yis 420. 
A deviſe of the rents and profits of an eſtate to a huſband for life, without im- 
peachment of waſte, enables him to cut timber. Partridge v. Pawlet, H. 1737. 
1 Atkyns 467. Is 
If a man gives all his eſtate, leaſes and intereſt in his houſe in H. and all the 
ds therein, and all plate, &c.'to his wife, but deſires her at her death to give 
ſuch leaſes, houſe, goods, &c. amongſt ſuch of his relations as ſhe ſhall think 
moſt deſerving ; and ſhe by will gives her intereſt in the houſe to A. and after 
legacies, the refidue of her perſonal eſtate to two whom ſhe makes executors, and 
dies without giving the goods, &c. to her huſband's relations, the wife took only 
beneficially during her life, and the goods, &c or. the value of them, ſhall be 
divided among the next of kin of the huſband. Harding v. Glyn, T. 1739. 
1 Atkyns 409. * 
If A. by codicil gives to B. during her natural life his houſe, with all the 
goods therein, the deviſee has no larger intereſt in the goods than in the houſe. 
 Leeke v. Bennet, H. 1737. 1 Atkyns 4 0. | 
If a man covenants to lay out a ſum in lands, and deviſes his real eſtate before 
ſuch | purchaſe made, the money agreed to be laid out will paſs to the deviſee. 
Green v. Smith, M 1738. 1 Athyns 572. 8 3 62 
lf a man having made his will, enters into a contract for purchaſe of land, the 
lands contracted for will not paſs by the will, but deſcend. Bid. | 

If an anceſtor after making his will agrees for the purchaſe of particular lands, 
the heir at law ſhall have them if good title can be made, otherwiſe not, nor ſhall 
he in that caſe have the money. Bid. | 

The word ęſtate, paſſes not only land, but all the intereſt the teſtator has in it, 

tho there is a locality. Tuffnal v. Page, P. 1740. 2 Athyns 37. Fo 

If A. gives 100 J. to each of the publick charities mentioned in the will of B. 
this includes charities not confirmed by charter, as to the poor of a pariſh, or 
poor houſekeepers, at the diſcretion of an executor; the extenſiveneſs makes it 
publick. Attorney-general v. Pearce, M. 1740. 2 Atkyns 87. p 

Goldſmiths notes, and bank bills do not paſs by a deviſe of mortgages, ground- 
rents, judgments, Sc. whatever I have or ſhall have at my death, as plate, 


jewels, linen, houſhold goods, coach and horſes. Timewell v. Pirkins, M. 1740. 


2 Aikyns i) . 8 N 

A deviſe of 200 1. ſecured on mortgage on the eſtate of 4. and all meſſuages, 
lands, and tenements, for ſecuring the ſame, paſſes the principal only. Roberts 
| v. Kuſſin, N. 1740. 2 Athyns 112. 4 WE 18 x 
a a father leave his daughter a money legacy, and then deviſes to her all goods 


_ and things, of every kind and fort whatever, found in her cloſet at his death, 


this does not paſs money found there. Bid. 
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3 G . | A deviſe 
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ing effects in England, and in fan 
currency only, 


G HA N G E N Y. 


det er be divided among all the children of . does not extend 
to child born ſe years der the toſtator's death. Hiarle v. Heathe, H: 1740, 
77 7127. * 5505 OG RYU 29091 © GILLETTE Da! 185 Mis . 
- "1455 40001. to truſtees: 0 Place nc, or an a purchaſe, aa te per- 
mit his wife to take the ——— during life, and e the whole prin. 
and iptcreft among his four chiliiren; {hare and ſhare! alike; and the ſurvivors, 
not before 21, or marriage; if any dies before; his ſhare to be divided among 
the furvivors, and one of them B. attains 21, but dies in the mother's life, her 
repreſentative ſhall have her ſhare of what remains in money, but not af what is 
veſted in real eſtates, which goes to the heir at law, H. 1240. 2 Atkyns 123, 
I a man by will deviſe all his lands in Wo his faſter A. for life, with re. 
mainders over, then to her huſband B. for life, then to C. for life, with remain. 
ders over, and makes A. and B. and another executors, and directs the ſurplus 
of his perſonal to be laid out in lands to be ſettled to the ſame uſes; and by his 
codicil gives C. an annuity out of the freehold lands, limited to him till they come 
to be poſſeſſed by him, and reciting his will, directs that his dwelling-houſe 


| after this deith of A. ſhould come to B. but the ref of the lands thereby given to 


B. he directs the profits of them to be divided between B. and C. and C. 's annuity 
to be taken as part of his dividend ; C. is not intitled to the moiety of the intereſt 
of the ſurplus of the perſonal eſtate during the life of B. after the death of A. 
Beauclerk v. Mead, P. 1741. 2 Atkyns 1. 

A deviſe to a wife of houſhold goods, plate, jewels, Het Gr. for life, intitles her 
to ufe them any where, or to let them out to hire. Marſhal v. Blew, M. 1741, 
2. _ Athyns 217. 

If one deviſes lands to truſtees to be fold, and the 1 money to be laid out in lands 
of ſtock, in truſt to permit A. to receive the profits during life, then in truſt for 
che uſt of the Me of the body of B. with remainders over; the money muſt be 
laid out in land, B. has only an ' eſtate for life, iſſue takes in male and female, 
and there muſt be crols remainders to the females, A v. Meure, P. 1737. 
2 Athyns 268. 

If 0 man by will gives and bequeaths to his:wite all his houſhold goods, Ge. 
in or belongi 445 bis houſe, and alſo the ſaid houſe, gardens, and land thereto 
belonging, ſo long as ſhe continues his widow, and no longer, and alſo gives her 
his jewels, coach, G. the houſhold goods, &c. are under the fame reſtrictions as 
the Rouſe, but the jewels, coach, Sc. are her abſolute property. Richard v. 


Baker, T. 1742. 2 Athyns, 321. 


If a man by will creates a term in truſt by the rents and profits, or by mortgage, 


to raiſe portions for the daughters of his ſon. A. payable at 18 or marriage, with 
a maintenance in the mean time, with a power to 4 to make a jointure of all 


the premiſſes, the portions cannot be raiſed ſo as to affect the jointreis, but ſhall be 
raiſed by mortgage of the reverſion, with. intereſt Ben the time r were payable. 
Hall v. Carter, 4a. 2 Mhyns 354 1 fun 

If a man gives all his real and e eſtate to 4 and B. equally between 
them for life, and on the death of A. the whole eſtate to B. in tail-general, and 


for want of ſuch iſſue to C. in fee, and gives pecuniary legacies chargeable on the 

real, if the perſonal not fufficient ; and then gives all the reſidue of his perſonal 

eſtate to D.] D. ſhall have it and not B. LDH v. Litchfield, T. 1742, 2 fl. 
ns 372. 

ey 8 deviſed- to truſtees; to be laid out in the purchaſe of an annuity 

clear for A. = nog, hos mere from mens 22 v. Grawley, T. 174%. 


2 dt pI 10 8111 2 Ws * 
If a man Gael his will in Jamaica, * gives. ſeveral legacies to be paid in 


Jerling money, then. two legacies generally without mentioning ferling, then de- 
viſes real eſtate and ſpecific legacies, then other legacies in u fertig, and dies, leav- 
aa, the two legacies muſt be paid in Jamaica 


the one of che legatecs lives in Buglend. er, v. Dralr, 
2 Athyns 465. 


M. 1742. 


N e l e, wpon-whick x: . cho ir . to 
che „ vet chey ſhall take it —_ to 2 805 therefore if A. 


ſays 
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5 the-irſt; and if ſmaller, diminutions of the firſt. D. of St. Albans v. Reauclerky 


beet 
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eit esd bd, Percef Ping legigies, be changes ci. big gg 
uin annulities, and annexes no ſchedule, the houſhold goods in the. cxegutor's 
bands Hall be: ſirſt applied. then the perſonal, and then the lands. Mills v. : 


®, 


een eee i 
.:begavies of the ſame: ſpecific. thing. in different codicils ars en, egen; 
fol the ſume ſum of money, or quantity of things ; legacies in the laſt godicil 


atet tham in the firſt are not additional ſeveral legacies, but augmentations 


an F. iy. 2 Athyns 630606. | e 
eu dec that the intereſt with the principal of a teſtator's eſtate ſhall 
be ſettled on the daughter, er, the heirs of her body, as the executors think fit; 
they cannot give it nm her to them, but the word or muſt be conſtrued and. Read 
v. Snell, T. 1743. 2 Athyns 642. gs. . FT. 
rb the reſidue of real and perſonal eſtate is deviſed to truſtees, to be ſettled on 
teſtator's daughter, and the heirs of her body, but in caſe ſhe die leaving no heirs 
of her body, then as to one moiety to A and his wife, and their heirs for ever, 
and as to the other, to B. and C,; this is a gift to the daughter for life, with a 
contingent remainder to ſuch heit of her body as ſhall be living at the time of her 
death, and the deviſe over to 4. B and C. is good. Idee. 
If a woman fays, I give to B. all my goods, wearing apparel, of what nature 
and kind foever, except my gold watch; houſhold goods, wearing apparel and 
ornaments of the perſon, only paſs, hut not the reſidue. Cricbran y. Symes, 
7. 1743. 3 Atkyns 61. 3 
If a man poſſeſſed of a leaſe of a farm, malthouſe, &c. at 40 l. per annum, gives to 
bis wife all his houſhold goods, cattle, corn, hay, and implements of huſhandty and 
ſtock belonging to his houſe, meſſuage, farm, and premiſſes in ſaid leaſe, and ſhe 
to pay the 40 l. rent; the ſtock in the malt trade paſſes, Brookſbank v. Wentworth, 
T. 1743. 3 Athyns 64. 212 N 
If a man by will appoints the intereſt to be made of his perſonal eſtate ſhall 
be paid to his father for life, then to his mother for life, and after their deceaſe 

ives the reſidue of his perſonal eſtate to his brother and fiſters, and the fiſters of 
Pie wife, ſhare and ſhare alike, and if either dies before him, or the ſurvivor of 
father and mother, their ſhare to be divided among the ſurviyors of them; the 


| brother dies in teſtator's life, the ſiſters in the mother's life, the wife's ſiſtets are 


intitled to the whole reſidue, to the accumulated ſhares af the perſons dead, as 
well as to their own original ſhares. Pain v. Benſon, P. 1744. 3 Athyns 78. 
Current coin, if curious pieces, and kept with medals, will paſs as ſ ch, Bridge- 
man v. Dove, M. 1744. 3 Atkyns 201. | * . 
A library of books, whether ſmall or great, will not paſs as furniture. id. 
Bank notes will not paſs by the word ſecurities, but muſt be confidered as cath ; 
dividends paid into the Bank where teſtator kept his caſh are not dividends due 
and received by him. Southcot v. Watſon, T. 1745. 3 Athyns 226.. 1 


Af a man by will bequeaths his lands to his wife A. for life, then to B. niece . 


to my ſaid wife; item, I give the uſe of 500 J. Rock for her natural life, but after 
ber death I give the 500 /. among the brothers and ſiſters of my ſaid wife ; the 
wife and not the niece ſhall have the 500 J. for her life. Gofledon v. Turner, 
2.745. 3 Atiyns 257. | = M8 
Ha man by will gives money to truſtees; to pay the intereſt to his children, 
with other directions, but makes no proviſion for the contingency af any of his 


children dying without any iſſue, but only that if the iſſue of any af the children 


mould die without iſſue before 20, then their ſhare to be, divided amatig his chil- 
dren equally, and gives the reſidue of his eſtate to his ſons; and one gf his ops 
dies without iſſue, his ſhare having never veſted in him, ſhall nat go to his re- 
pteſemtative; and being a ſhare of a ſum divided from hat teſtator intended to 
bo dhe reſidue, it ſhall not go to the reſiduary legatecs, but hall go among the ſur- 
viving children. Forercau v. Fonereau, P. 1745. 3 Ah 35. 
AI mother by will gives her daughter. 301. per annum hilt tied, by 15“. 
"at May-gday;'and 15 l. at All. ſaints, and ihe marxies before · the laſt half-year's 


to his mother, and gives the reſidue of her eſtate to her niece B. and 4. dies in 


ment becomes dus, ſhe mall be paid pro rata till the time of the marriage. Ri 
V Martin, P. 1746. 3 Arhyns 330. 


M. 1753. 3 Atkyns 758. Davis v. Baily, H. 1747. 1 Vezey 84. 


I Vezey R | 


I a man deviſes" all his plate, books, pictures, and houſhold goods, to ſuch male 
(hen 21) as" ſhall then be intitled to the truſt in poſſeſſion of his real eſtate, 
and till then the ſaid plate, &c. ſhould be kept at D. and uſed by ſuch male re- 
ſiding there, declaring,” his will to be, that faid plate, &c. may go as heir-loomg 
with his eſtate as long as the law will permit; they ſhall go as heir-looms, for the 
deviſe'is only a diſpoſition of the ule till the perſon intitled to the inheritance at- 
tains 21. Trafford v. Trafford, T. 1746. 3 Athyns 347. & 

If a man by will deviſes all his plate to his wife, and by his codicil gives her 
the uſe of his bouſhold goods for life only; if it appears the plate was uſed in his 
houſe; the words houſhold goods include the plate, and ſhe ſhall have it for life 
only. Snelſon v. Corbet, T 746. 3 Athyns 309. 1 
II A. by her will gives to her nieces B. and C. each one half of the produce of 
bank+-ſtock, and Zo their iſſue, and if either of them die before the legacy becomes 
due, and leave no iſſue, ber ſhare ſhall go to the ſurvivor; and B. has a ſon at the 
time of the deviſe, and dies before A. leaving a ſon, this ſon is intitled to a moiety 
of the produce of the ſtock; for the words relate to any iſſue ſhe might leave at 
her death. Lampley v. Blower, M. 1746. 3 Atkyns 390. 

If a man deviſes all his eſtate, real and perſonal, to truſtees on truſt, as to ſo 
much of his perſonal as ſhall be on his ſeat at P. to ſuffer his wife to enjoy 
during life; a ſum of money in the houſe does not paſs, but all ſtock, live and 
dead, and all ſtores on the lands in hand, do paſs. Incledon v. Northcote, H. 1746, 
3 Athyns 4.30. 3 a 
If a man deviſes 5000 J. out of his eſtate to be equally divided between his chil- 
dren, with remainder in the ſame eſtate to his firſt and other ſons, and then to 
his daughters; the eldeſt ſon ſhall have a ſhare. Incledon v. Northcote, H. 1746. 
3 Athyns 430. oP | 

If a man deviſes lands to his wife for life, then to A. and the heirs of his body, 
and for want of ſuch ifſue to be fold and divided among his relations, according 
to the ſtatute of diſtributions; and A. dies without iſſue in the life-time of the 
wife, ſhe is not intitled to any ſhare of the diſtribution. Worſely v. Jobnſen, 


If a man by will gives 300 J. to the children of his ſiſter S. to be paid by his 
executor, and equally divided at 21 or marriage, with intereſt, and failing any, 
their ſhare to the ſurvivors, and failing all to G.; S. has but one child at making 
the will, it ſhall be conſtrued for the benefit of all ſhe ſhall have. Maddiſon v. 
Andreu, M. 1747. 1 Vezey 57. | 

A deviſe by an India captain of all houſhold furniture, linen, plate, and ap- 
parel whatſoever, includes only what is for domeſtick ule, not. what is for trade 

or merchandiſe. Le Farrant v. Spencer, T. 1748. 1 Yezey 97. 

If a man deviſes his reſidue to be divided into fifths, two parts to A. and B. 
or their iſſue, in default to the ſurvivor, or their iſſue, one part to C. or his iſſue, 
one part to another brother whoſe name he has forgot, or his iſſue, another fifth 

to D. and her children; it ſhall be conſtrued to ſuch legatees, or their iſſue, whom 

he knew not whether they had children living or not; and to ſuch legatees and 
their children jointly whom he knew to have children. Bid. 

If A. deviſes 10 J. a piece to the ſon and two daughters by name of F. E. then 
300 J. to B. to be paid at 21, or marriage, and intereſt in the mean time for her 
maintenance; but if ſhe dies before, then to the younger children of F. & equally 

to be divided, the eldeſt ſon to be excluded, and ſays nothing of intereſt ; this ſhall 
go to ſuch as are younger children at the death of B. Hlliſon v. Airey, T. 1748. 


If a woman having a power to appoint 4000 J. to her kin, and for default to go 
according to ſtatute, and by will appoints to A. her nephew, he paying annuity 


teſtatrix's life, the 40001. goes to B. Ole v. Heath, M. 1:48. I Vezey 1 5. 

If A. deviſes lands to truſtees to receive the rents, and pay them to his wife for 
life, and to permit her to charge them with 200 J. then to B. for life, then 2 
e | | | . C. tor 
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er fe, charged and chargeable as aforeſaid, and after determination f theſe 
»[ueſtates; to D. his heirs, Ge. charged and chargeable with 1000 J. apiece to his fix 
niere, ta be paid to them reſpectively in twelve months after his death, and to 
be raiſed by the truſtees in like manner; the words charged and chargeable run 
oper the particular eſtates as well as the fee, and the legacies ſhall be paid-twelve 
months after the death of A. Carter v. Carter, M. 1748. 1 Vezey 168. 

es man by will, reciting-that he has ſettled his eſtate on A. for life, to his 
firſt and other ſons in tail male, and then to be fold, and the money divided be- 
teen fout perſons, then directs that his houſhold-ſtuff at H. ſhould remain and 
continue there for the uſe of ſuch perſon or perſons as ſhall enjoy the eſtate by the 
ſettlement, to be delivered to him or them by his executor, when the perſon is 
capable of giving a diſcharge, and in the mean time his executor to take care of 
them; they ſhall not be ſold as heir-/ooms with the houſe, but go to the repreſen- 
tative of A. the firſt taker. Mytb v. Blackman, H. 1 75 1 Vezey 196. | 
If a man by will gives his daughter A. wife of B. 3000 J. for the uſe of her 


younger children, in ſuch manner, ſhare and proportion, as ſhe pleaſes, and if no 


appointment equally, and to ſurvive if any die under age unmarried, it extends 
only to thoſe born at making the will, or at moſt at teſtator's death. Coleman, v. 
Seymour, H. 1748. 1 Yezey 29g. 255 E aj 
If a legacy is given to younger children, and after teſtator's death a younger be- 
comes the elder, he ſhall nevertheleſs have his ſhare. Bid. | | 
If a man deviſes. leaſehold to his wife, for ſo many years as ſhe ſhall live, then, 
if ſon R. is living, to him for ſo many years as he ſhall live; but if then living, 
and ſhall then or "afterwards have iſſue- male, then to him abſolutely ; but if R. 
die in wife's life, without leaving ifſue male, then over; and R. dies in wife's 
life, it goes to his repreſentative. Tackſon v. Fackſon, H. 1748. 1 Vezey 217. 
If a man deviſes all his lands, Cc, to- his wife for life, then to his daughter for 
life, then to het children, equally to be divided, and for want of children to his 
right heirs on the ſide of the F. s; the children take as tenants in common for 


* LY 


their lives only, and each is intitled to a ſhare of the profits from the death of 


the mother, tho' not born when the will made. Goodwyn v. Goodwyn, H. 1748. 
ä n EG: CNRNGS GOS . 25 74. 
If I man by will gives a daughter 4000 J. provided ſhe releaſes when at age to 
her brother A. her ſhare of an eſtate under her grandfather's will, and ſhe receives 
hart of it, An intitledeo:Heriſhare.; I.... 
- If a man deviſe a legacy to — poor relations, it ſhall not extend to alt 
his pcor relations, even that he knew. Geodinge v. Goodinge, P. 1749. 
1 Vegey 231. 5 x Mi 111-1646 W (342: 9d BY! 
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I a huſband who is bound to leave his wife 500 J. by will, and having no India 


| Nock ; but his wife being intitled to 700 J. Bank-ſtock in autre droit, which the 
afterwards transfers to him, and it ſtands in his own name, if he leaves his wife 
700 l. India ſock, the 7007, Bank ſhall paſs by it, Door v. Geary, T. 1749. 
1 Vezry 255: Will. 247. 5 EE 1 p 
If captain of a man of war deviſes all his goods on board the ſhip A. and they 
are removed to ſhip B. before his death, yet they paſs; tho' in caſe of a deviſe 
of goods in a houſe it is otherwiſe, unleſs they were removed on accgunt of fire, 
and teſtator dies ſoon after. Obapman v. Hart, T. 1749. Naeh 271. 
If a man deviſe in truſt for his ſon A. for life, remainder td ſupport, &c. re- 
mainder to his firſt ſon, and the heirs of the body of ſuch firſt ſon,” and for de- 
fault, to /econd, third, and fourth ſucoeſſively, in remainder one after another ;- and 
A. has no ſon at making the will, has one who dies in teſtator's lifetime and 
then another, this laſt ſhall take as firſt ſon, and he might alſo take by the re- 
wainder to the ſecond” ſon. Lomax x. Holmden; T. 1749.” 1 Vezty'290, * > 
I a man gives;30,000 J.to Ns wife, and after other pectiniar | 


; 5 other pechniary legacies, the re- 
ſidue of his perſonal to his eldeſt ſon R. except ſuch legacies by be ſhall indorſe 


| , 3a codici] and by ſuch indorſement he ditects that the 36,6007. {dhlg. be to 


his wife for Ife only, and then to be divided among his children as the Haid by 
derd, will. ur War Wrenk "innate of a will, direct; | | y 


iiber ſecond huſband's life (having power to diſpoſe by. will appoints the > 


* 


and ſhe marries again, and 


the intereſt ceaſes at her death; © Cowper v. Scars. H 1731. 


he is not 21, when 21 he may have it ; the interve 


| perro | eſtate is not ſuf 
en v. Spencer, M ip. 1 f. H 1a. 


GG HANGER T. 


tribution of · che money, and/two of the children die in her lifetime, their ſhares 
go to the; repreſcvtativecof E. the reſiduary legatee, and ſhall not be divided among 
the reſt of -the children. . of Marilarug v. E. Godolphin, M. 1750. 2 Ve- 
⁊ey 61. n 74 61 1383 on. in Rad 3 2 1311 nn : ae 13 3 

If a man gives a ſum to his ſon Y.'s younger children to be paid at 21, and if 
any dies,Stq-ſurvive to the others, it veſts in thoſe who are born at teſtator's 
death, and does. not include thoſe horn afterwards. Hanſey v. Chalaner, M. 1750, 


8 12 a. deviſed to tenant in tail, they are not heir looms, but his property 
as firſt taker. D. Bridgewater v. Egerton, H. 17 50. 2Fezey 121. 

If a man deviſes a houſe and appurtenances to his wife during widowhood, but 

that his ſon when 21, or married, might have it, paying, Cc. and ſhe marries, and 
ing intereſt is undiſpoſed of, 
and goes to the reſpective reſidues. real and perſonal. Bid. 
If a man by will gives an annuity in fee, a jointure and other legacies, and 
ſubje& thereto 200 J. per annum to his daughter till of age or married, and then 
directs his executors to intail on his daughter all his eſtate and effects; it is ſub- 
ject to the annuities; but the profits accumulated ſhall not be ſettled, but belong 
to the daughter. E. Stafford v. Bulkeley, H. 1750. 2 Vezey 170. 

If the reſidue of - perſonal eſtate is given to A. if he attains 21, the profits ſhall 
accumulate till then. Trevanion v. Vivian, T. 1752. 2 Verey 430. 

Deviſe of arrears of intereſt paſſes arrears of an annuity. Hele v. Gilbert, 


T. 1752. 2 Veaey 430. 1 2 | 
10 paſſes — the word furniture, unleſs the deviſe is by a ſhop-keeper, 
If A. deviſes to his near relations, it means ſuch as are within the ſtatute of 
diſtributions. Withorn v. Harris, T. 1754. 2 FVezey 527. 
If a man deviſes to A. 400 l. (without the word my) Eaft-India bonds, to pay 
the intereſt to B. till 21 or marriage, then to pay ſaid 400 J. Eaſl-India bonds to 
her; and recites this bequeſt in codicil, and another of three Exchequer orders, 
which he has ſince diſpoſed of, and ſubſtitutes a pecuniary legacy for theſe orders, 
and only one Ezft-Ingia bond is found at his death, it is not ſpecific, but a be- 
gk of quantity, and ſhall be; made goed from the reſidue. S/eech v. Thorington, 
Free | N 
If a ſum of Sauth-Sea annuity-ſtock, or South-Sea annuities is given to ſeveral 
ns in ſeveral proportions, and 13.13 the remainder thereof to A. and there 
a deficiency, it is ſpecißc, and ſhall not be made good from the reſidue, but all 
the + ras muſt abate in proportion. Bid. "i 
It a man gives 100 f. to tbe #209 ſervants living with him at the time of his 
death, and has only. two at making the will, but takes a third, and all three live 
with him at his death, the 100 J. ſhall be divided among them all. id. 


3 T. 8.) When a Deviſe gives a preſent Intereſt, 

II a legacy is to be paid to an infant at his age of 24, and a certain mainte- 
nance in the mean time, his executor ſhall not have it till the infant would have 
been 24.; but if it had carried intereſt, he would have had it immediately. Har- 

If lands are deviſed to truſtees: to raiſe and pay 1500 J. to a daughter within fir 


years after teſtator's death, with intereſt till paid, for her maintenance, and ſhe 


marries and dies within the fix years, the money goes to her adminiſtrator, and 


| F ac 7 : 3P.ÞW. 119. 4 
If land is charged with portions, and no time 'appointed for payment, it is 
payable preſently, 


* : omes an intereſt veſted, and goes to the executor. Bid. 
f ons directs his debts. and legacies to be: paid out of his. 1 eſtate, 


if that is nat. ſufficient, bis executor within twelve months to. ſell or mortgage his 


rpole, and gives 1000 “/, to A. who dies within a year, and 


real eſtate for that purpo 
cient, the legacy is veſted, and ſhall go-to A. s executor: 
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If A intitled to the reverſion of an eſtate after the death of his wife, deviſes it 


==. 


" 46 B. and his heirs, ſo as he ſhould pay to C. 1004. within fix months after the 


reverſion comes into poſſeſſion, and gives the reſidue of perſonal to B. and another 
whom he makes executors; and C. dies in the wife's lifetime, the legacy is not 


veſted, nor the repreſentative of C. intitled to it. Hall v. Terry, M. 7738. 


i Athmns 52. 6 | 
If A. gives part of his ſtock and trade to B. provided he attains 21, and B. 


dies before it, his adminiſtrator is not intitled to the intermediate profits between 


the deaths of A. and of B. Atkinſon v. Turner, T. 1740. 2 Athyns 41. 
If a man deviſes 1000 J. to each of his daughters, to be raiſed and paid at the 
death of his wife out of his real eſtate, with intereſt from her death till paid to 


bis daughters, or their reſpective executors, and if either of them die in his life- 


time, then the whole ſum to go to the ſurvivor, and not to fink in the eſtate for 


the benefit of the heir, and one daughter dies before the mother, her 1000 /. ſhall 


be raiſed and paid to her repreſentative. LZowther v. Condon, H. 1740, and 
T. 1741. 2 Athyns 127. | So AL 

If A. by his will gives his eſtate to truſtees, and their heirs to pay debts and 
legacies, and then to ſtand ſeized for the uſe of B. and the heirs of his body, and 
for default to ſuch perſon, and for ſuch eſtate as A. ſhall. appoint, and for want 


. of appointment to his own right heirs ; and the truſtees to pay ſuch maintenance 


to B during his minority as A. ſhall appoint ; and by codicil directs that the truſ- 
tees ſhall pay the rents and profits daring B.'s minority to C. who is to allow ſuch 
maintenance to B. during his minority as ſhe thinks fit, the refidue to her own 


till then he is to have fach maintenance as C. and the truſtees think fit; the rents 
and profits veſt in B. at 21, tho' the time of receiving is prolonged to 26. Smith 
v. Newport, T. 1742. 2 Athyns 344. 465 rl e e 345 e 
If a ſum is given to be divided between ſeveral brothers and ſiſters at 21, or day 
of marriage with conſent, and if any die before 21, or marry without conſent, their 
ſhares to go to the others at 21, or marriage with conſent; and one dies after 21, 
and then two marry without conſent, the repreſentative of the deceaſed is inti- 
tied to his ſhars of the two forfeitutes. Chauney v. Graydon, T. 1743. 2 Athyns 616. 
If a man deviſes the reſidue of his perſonal eſtate to A. be rr at twenty- 
one, and if he dies before to B. A. ſhall not have the intereſt during his minority, 


uſe, and by another codicil directs the truſtees not to convey to B. till 26, and 


211 


but it ſhall accumulate till he is twenty-one. If A. ſhould die before, whether 


his repreſentative or B. ſhould have it, dub. Butler v. Freeman, T. 1743. 3 At> 
1 DE! | 

” a man gives two-thirds of his real eſtate to his ſon and his heirs for ever, but 

in caſe he dies before twenty-one or without iſſue, then to his wife, her heirs and 

aſſigns; it is a veſted eſtate in the ſon at twenty-one, and ſhall po to his heir at 

law tho“ he die without flue. Wal v. Peterſon, M. 1744. 3 Athyns 193. 

Ha man gives to his brother B. the intereſt of 1 500 J. during his life, and from 


bis death the faid 1500 J. among all the younger ſons and all the daughters of B. 


but if only daughters, then among the younger daughters, to be paid at twenty- 
one, but that ns elder ſon, if more than one, nor elder daughter, if only daugh- 
ters living at B's death, ſhalt have any ſhare; and C. one of B.'s daughters, mar- 
ries, attains twenty-ohe, and dies before B. and then he dies; her repreſentative 
is not intitled to u; ſhare, for the legacy does not veſt till B. d death. Billingſtey v. 
Wells,” N Ahn i 4 arenas OT. 

If a woman gives to her daughter all her perſonal eſtate to be ſold, Cc. as ſhe 
thinks fit, to pay debts, und the reſidue to be paid and divided between 2. and B. 
her grandchildreng at twenty-one, or ſooner if the daughter thinks fit, and makes 
her exec utrix ; av the is only truſtee for her children, the legacy veſts at teſtatrix's 
death, and if B. dies it is tranſmiſſible to A. "Steadman v. Palling, H. 1746. 
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A 


ſhe.mary h'conſent; and not otherwiſe, and ſhe dies at fourteen unmarried, 
| TI veſt ; for in all caſes where the condition of marrying is an- 


If a ma 3 gives his grand- daughter 1500⁰. to be at her own diſpoſal if 
Fn t 
wuſt be a marriage to veſt the legacy. Elton u. Elton, P. 1747. 


nexed, mu 

. At . I Vezey 4. 1 Wilſon 159, D ee | | 
12 1 . 1500 * B. when he attains twenty-five, and empowers his ex- 
ecuthrs td lay it out, and apply the intereſt for B. s education, and part of the 
principal to put him prentice; and the remainder to be paid him at twenty. five; 
this ſhall be conſtrued a veſted legacy, and only payment poſtponed; Fbnereau v. 
Fonereau, T. 1,48. 3 Athyn 645. 1 Vezey 118. A. 4\% 

If a man deviſes 400 J. to be put out on ſecurity for A. that he may have the 
intereſt for life, and for the heirs of his body, and if he dies without - heirs, then 
over; the whole veſts in A. and the deviſe over is void, as too remote. Butter. 
| field v. Butterfield, M. 1748. 1 Vezey 133. 14. a 
: If A. by codicil deſires his ſiſter B. out of the money given her by his will, 

to leave 500 f at her death to C. and C. ſutvives A. and dies before B.; C.'s repre. 
ſentative ſhall have it paid by B. “s repreſentative. Mealicot v. Bowes, H. 1748. 
1 Vezey 10. 21% Y, A GU ERITOIEIT Ll | > 
oe ny gives his ſon 400 J. to be paid in a year after his death, and 100 J. at 
the death of his mother, the 190 J. is a veſted legacy; for the words 70 be paid 
muſt be applied to this alſo. Jackſon v. Jackſen,' H. 1748. 1 Vezey 217. 

If a man after his daughter's marriage, when ſhe has only one daughter A. de- 
viſes his perſonal eſtate to A. and all children his daughter may have, equally, to 
be paid as ſoon as they are able to receive and diſcharge; it veſts in each child as 
ſoon as it comes in eſſe, and is tranſmiſſible, tho” ſubject to be varied, and does not 
wait the veſting till the death of teſtator's daughter. Exel v. Wallace, H. i750, 
2 Vezey 117. 7 3 . 8 ir #4440 „enn 

If a grandfather deviſes his eſtate to his ſon for life, with power to raiſe a ſum 
not exceeding 3000/7. for younger children, and to fix time of payment and inte- 
reſt, and if no appointment, the eſtate to be charged with 30001. payable to 
ſons at 21, to daughters at 21 or marriage, nothing veſts in the father's life; there- 
fore the repreſentative of one who attains 21, and becomes eldeſt ſon, and dies in 


* 


» Saunders, M. 1727. Bunb. 240. 


wards her huſband, appr 
| tereſt on it only from A 
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4 "the teſpeRive legacy to be void; and till they attain 21, or if the legacies 

ours, void, power his executors to lay out the money for the p ſes of 
"his will; the legacies bear no intereſt, nor ſhall be particularly ſecured, The pur- 
poſes of the will relate to the reſiduary as well as other legatees, Heath v. Perry, 


T. 1744- 3 Athyns 101. : 


"If a legacy is given generally at 21 or marriage, or even if given to A. payable 
at «b oo 10 veſied, yet it carries no intereſt, unleſs in the caſe of a child who 


has no other proviſion ; for there the court always gives intereſt by way of main- 


tenance. Did. i 

I a woman by will gives her daughter 100 /. per ann. till 10 years, and then 
col. more till 21, for maintenance and education, and gives her 8000 J. to be paid 
at 21, or if ſhe dies before 21 without iſſue living at her death, then to A. this 
legacy ſhall not carry intereſt. Hearle v. Greenbank, P. 1749. 3 Athyns 695. 


1 Vezey 298. 


If a legacy is given to be divided among younger children as the mother pleaſes, 


it ſhall bear intereſt from one year after teſtator's death, and being veſted ſhall not 


accumulate, but go for their maintenance till divided. Coleman v. Seymour, H. 


1748. 1 Vegey 209. 
(3 Y. 10.) When conſtrued cumulative, 


If huſband by will gives annuity to his wife, by codicil 6o0 I. more, and an 
hour-before his death orders his ſervant to deliver to his wife there preſent two 
bank notes, payable to bearer, for 300/, each, and a note, not payable to bearer, 
for 100/. ſaying he had not done enough for her; this gift of the two 300 J. is a 
donatio cauſa mortis, and 1s not a payment of the legacy. Miller v. Miller, T. 1735. 

6 | e EE 
4 A a ares in ſatisfaction muſt be of the ſame nature, and attended with the 

ſame certainty, as that in lieu of which it is given; ſo land is no ſatisfaction for 
money, nor money for land, nor a thing ſubje& to a contingency. Bellafis v. Uth- 
watt, H. 1737. 1 Atkyns 426. | 5 | 

So if A. on marriage ſettles 300 J. long annuities, in truſt for himſelf for life, 
to his wife for life, to his children as he ſhall appoint, and if none, to his execu- 
tors, &c. and has one child, and by his will deviſes all his real and perſonal to his 
wife and her heirs, charged with 10, ooo J. to his daughter, payable at 18 ; ſhe is 

intitled to the long annuities, and to the ro, ooo J. out of the perſonal and real 
eſtate, Lid. | | 

A legacy of 1000 J. to a wife ſhall not be conſtrued as a ſatisfaction for a de- 
ficiency in her jointure, but as a bounty to her. Probert v. Morgan, P. 1739, 
1 Atkyns 440. | | 
If a freeman of London directs his teſtamentary third to pay debts, and the ref - 
due to be divided among his wife and children, and then marries one of his daugh- 


ters, and gives her 1000 J. which in the marriage articles is called her portion or 


proviſion, and dies, the daughter nevertheleſs ſhall have her ſeventh part of the re- 


ſidue for a ſubſequent portion, tho' an ademption of a liquidated legacy is not ſo of 


a reſidue. Farnham v. Philips, M. 1741. 2 Athyns 215. 

If A. gives B. a bond for 300 J. and intereſt, and three years after pays 100/. 

and all intereſt, and five years after by his will deviſes. lands to truſtees, to pay 

B. 200). in two years after his death, and other Jands to the ſame truſtees to pay 
B. 2001, in one year after his death; theſe legacies are not. a ſatisfaction for the 

bond, for they are payable at a future time, the bond immediately ; and they are 

alſo contingent. Nicholls v. Fudſon, P. 1742. 2 Athyns 300. . 

If a man by will gives 1000 /. each to two ſiſters, and if either die before the 
eh paid, the whole to the ſurvivor, and the legacies to remain in his execu- 
tor's hands till their reſpective ages of 21; and afterwards gives a bond to each 
for 40001, conditioned for payment of 2000/. provided ſhe marry in his life with 
his conſent, or that ſhe ſurvive him; they are intitled to the legacies,” and to the 
bonds, for they are on contingencies. Spinks v. Robins, H. 1742. 2-Athyns 491. 


8.4 If a father leaves a le generally, and afterwards gives a portion, whether 


gteater or ſmaller than the legacy, it is an ademption of it; ſo if a collateral re- 
"4." ; 3 I 2 lation 
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Nrion to a orphan under his care; but if a collateral gives a legacy to one whoſe 
father is 2 | „ advances him, it is not an ademption. Shuga] v. 
et 1 15 2. 2- Athyni 516. FILE lh, 415% n. Dent 09097 2 

Ft e 2 facher (and De, a collateral) gives a legacy, and afterwards gives a 
portion, declaring at the ſame time that he intends to leave ſomething, but will 
not be bound, it is not an ademption. %.. tt ! | 

If . being indebted 260% by bond to her ſervant B. by her will gives her 
cool, to be paid three months after A.'s death, and in another part fays, I give 
5. apiece to the reſt of my ſervants, but not to B. for I have done very well 
for her before; and by a latter elauſe gives her lands in truſt to pay debts and 
Jegacies; the legacy is not a ſatisfaction for the bond, but B, ſhall have both, 
Richardſon v. Greeſe, H. 1743. 3 Athyns 6 Fo Batt 4 

If A. gives 2000 J. in truſt, to pay the intereſt to his wife for life, then the be- 
nefit of the principal to his ſon, but if he dies before 21, then gives it over to 
bis daughters, the ſon attains 21, the 2000 /. with the reſt of the eſtate, continues 
always in the ſtock in trade; the ſon makes his will, without any reference to the 
father's, and gives the intereſt of 10,000/. to his mother for life, and then the 
principal to his ſiſter $S.'s children, charges it on his real and perſonal eſtate, to be 

aid a month after his death; this intereſt of the 10,000 J. is not in ſatisfaction of 
the intereſt of the 2000/. Clark v. Sewell, J. 1744, 3 Atkyns 96. 

If a man by will directs his executors to place out 1000/. at intereſt, to apply 
what they think neceſſary for the maintenance of his grandſon A. and that they 
might apply all or any of it in putting him apprentice, or ſetting him up, and 
what is not fo applied to be paid him at 21, and if he dies before, to B. C. and D. 
teſtator's children, and afterwards teſtator puts A. apprentice, and gives 120/. with 
him, then makes a codieil, and dies; A. ſhall have the whole 1000 1. Roome v. 
Roome, H. 1744. 3 Athyns 181. 8 | , 

If a man is a general debtor for two annuities, one of 104. and another of 6“. 
and by will gives another of 10/. it ſhall not be a ſatisfaction for either, but ſhall 
accumulate. Grabam v. Graham, T. 1749. 1 YVezey 262, 

But if he grants one on a condition, and ſecured by deed, out of a particular 
eſtate, and the other by bond only, the annuity by will ſhall be a ſatisfaction for 
the latter. id. | 
If a man in his will gives an annuity to A. and alſo recites the amount of a debt 
due from him to A. and orders it to be paid, A. may claim the legacy, and yet 
not abide by the teſtator's calculation of the debt due to him; for his intention 
was, that the full debt ſhould be paid. Clarke v. Guiſe, T. 1755. 2 Verey 617. 


# 
" 


(3 Y. 11.) When not. 


If a father makes his will, and gives his daughter who is married 50/, to be 
lent out for her, and ſhe to have the uſe of it, and the huſband afterwards re- 
ceives it of the father, and gives a receipt for it, in lieu of her portion, and of 


the legacy; this ſhall be a ſatisfaction of the legacy. Scotton v. Scotton, M. 6 G. 


in Canc. Ser. 235. | oy Sg ; | 
If A. deviſes 300 J. to his daughter, if ſhe marries with her mother's conſent, 
otherwiſe only 2001, ; afterwards in his life ſhe marries, and the father gives 


2000 l. with her; this is a revocation of the deviſe ſo as to deprive her of the other 


100 “J. Ann. M. 7 G. Str. 407. | 

If a father having ſix children, gives A. B. C. D. 1 Foo } each in his lifetime, 
and by will reciting this as to A. B. and C. (omitting D.) gives 1500 J. each to 
D. E. F. and the rehdue to be divided amongſt them; the money D. had re- 
celycd ſhall ge in ſatisfaction of the legacy. Upton v. Prince, 8 G. 2. C. J. J. 71. 
If huſband before marriage, in conſideration of conſiderable fortune, ſettles 
100 U. gef annum in ttuſt for pin- money, two years whereof are in arrear; he makes 
his will leaving her 500 /, another year becomes in arrear, and he dies; the legacy 


| ſhall be deemed in fatisfaction of the arrears incurred before making the will, but 


- Ys = + % t 18 4 
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not after. Frier v. Fowbhr, P. 1735. 3 P. . 353. 
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e ſeisedl of frechold, and poſſeſſed of leaſehold and perſonal, gives an- annuity. 
: of no. to his daughter H. and the heirs of her body, and if the dies without iſſue 
1 0 his two ſons B. and C. whom he makes executors ; C. dies inte leaving 
_ :childwen; and B. by will gives an annuity of 20 J. to his ſiſter H. and her daughter 
bar of his freehold houſes, and if they die without iſſue, to his nephew; and by 
| a codicil wrote with a pencil, and not executed according to the ſtatute of Frauds, 
it is not to be conſidered as another annuity, but only to confirm the an- 
nuity left by the father, H. ſhall: not have both annuities. Heather v. Rider, 
P. 1738. 1 At kyns 425. | | 
I A. on his daughter's marriage gives bond to leave 50001]. among her younger 
25 children, and by will creates a term in a real eſtate, to apply the rents to the 
N maintenance of the children till of age, and gives his perſonal eſtate in truſt to pay 
74 the produce to his daughter for life, and then to pay 1 500 J. to one child, and 
the 3500 J. among the others as ſhe ſhould appoint, and declares the legacies in 
ſatisfaction of the bond, they muſt make their election under the will or under 
the bond, and if under the bond, can have nothing under the will, tho' the truſt 
of the term is of a real eſtate, and the bond a perſonal debt; becauſe the de- 
viſe is declared to be in ſatisfaction, otherwiſe not. Graves v. Beyle, T. 1739. 
Kym 509. | 3 
If a man afligns his perſonal eſtate to A. his natural daughter, but keeps the 
deed and manages his perſonal eſtate as before, then gives her a bond for 10,000 /, 
then makes his will, and gives her his real eſtate if ſhe marries B. if not, to B. 
and makes her executrix and deviſee of his perſonal eſtate, ſhe ſhall not have all, 
but make her election. Jabnſon v. Smith, M. 1749. 1 Vezey 314. | 
If 4 man agrees to ſettle 100 J. per annum on his intended wife, and finding 
himſelf ill, leaves her 100 J. per annum by will, recovers, marries, and the ſettle- 
ment is carried into execution, ſhe ſhall. have but one 100 J.; not that one is a ſa- 
tisfaction for the other, but it is a completion of the act, and the fettlement- a 
corroboration of the will. Maſcal v. Maſeal, M. 1749. I Vezey 3. 


% — 
_ 8 — —— * 2 
* r 2 4 


wn M FI. 1 ＋ % Ks. 
. f ee — . ES 
- — — — — - = 


n 1 


(3 X. 12.) When a Legacy ſhall be controuled by a ſubſequent 
FRED Clauſe or Proviſion, and when not. Ve 


If a man deviſes 100 J. per annum to his ſon and his wife for their reſpective 
lives, 60 J. of which ſhould be paid to the wife for the ſupport of herſelf and 
daughter, and 40 J. to the ſon, and the ſon dies in teſtator's life, the whole 100 J. 

| thall be paid to the wife. Cowper v. Scot, H. 173 1. 3 P. W. 119. 

If A. by his will gives to B. all his dividends on his South-Sea annuities, and 
then by codièil gives to C. 201. per annum for life, to be paid out of his South - Sea 
annuities, it is not a revocation in toto, but both ſhall ſtand. Stone v. Evans, 
M. 1740. 2 Atkyns 86. | | DEL 

A deviſe in expreſs words ſhall not be extended by ſubſequent general ones, fur- 
ther than the natural meaning of the preceding ones. Roburts v. Kuffin, M. 1740. 
2 Athyns 112. : 3 ee ä 

If A. by will gives 1000 J. for the benefit of his daughter for life, then to ſuch 
children as ſhe ſhould leave at her death, and her huſband: by will, to make good 
A.'s will, gives his wife 1000 J. and after her death equally to his two ſons B. and 
C. his daughter D. having releaſed her right; C. ſurviving his mother ſhall have 
the whole 1000 4. Baſt v. Cook, M. 17 50. 2 Ven 30. 
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5 b. (3 V. 13.) When a Legacy ſhall be lapſed. 


If a man deviſes to ſix executors all his eſtate, to pay, Bc and theremainder to 
be equally divided between them, and one of the fix. dies before the teitator, his 
thats is à lapſed legacy, undiſpoſed of, and goes to the next of kin, Page v. 
Poge; M. 2 C. 2. Str. 820. | ee UL TTL 96, 148410 
If a man makes his wife exccutrix, and deviſes the uſe of his perſona eſtate to 

her for life, and after her death to his four brothers, ſhare and ſhare alike, and 
5 RIS | two 


wo ewo F hem die before him, the ſhares, of the two ſo. dead-belongito the-oxecy.. 
tir, 


ndt to the others as next of kin. Man v. Man, P. 4 C. 2. Sr. 90ß. 
It a man deviſes 200 /. apiece to his children, payable at 21, and if any of chem 
| |Sie beſdre 41, then his legacy to go to the ſuryiying children 3 and one of them 
dies in tlie life of the teſtator ; the legacy lapſes as to the perſon dying, but is 
well given over to the ſurvivors. Willing v. Baine 7. LING: F. M. 113. 
If A. deviſes to B. his heirs, executors, &c. all Ber houſe and furniture, and all 
her real and perſonal eſtate, to the intent that out of her real and perſonal eſtates 
her legatees may be paid, and gives ta C. 2000 J. in truſt for the uſe of his daugh. 
ter D. to be paid her at 18, or marriage, and till then to be laid out at imereſt, 
and the intereſt to be put out at inteteſt, and directs the 2000 /. to be paid to C. 
18 months after teſtatrix's death; C. dies in teſtatrix's life, and D. fix months 
after unmarried, the legacy is lapſed, tho there are perſonal aſſets ſufficient. 
Van v. Clark, T. 1739 iu Atkyns 510, 23] le ; 
I A. deviſes the reſidue to his executrix, or her heirs, Cc. and ſhe dies in his 
lifetime, he dies _ inteſtate as to the refidue. Stene v. Evans, M. 1740. 2 At. 


kyns 86, 


If A. deviſes the ſurplus of his perſonal eſtate to B. and his heirs, and in de- 
fault of iſſue at his death, to be equally divided between his fiſters, and their 
heirs; and B. dies in A. s lifetime, leaving a ſon, as the contingency has not hap. 
pened, the ſurplus does not go to the ſiſters, but as an undiſpoſed part, according 
to the ſtatute of Diſtributions. Miller v. Faure, H. 1747. 1 Vezey 85. 
If a woman has a power to appoint 4000 J. to her kin, and for default to go ac- 
cording to the ſtatute, and by will appoints to her nephew A. he paying an an- 
nuity-to his mother, and A. dies in teſtatrix's life, the 4000 J. lapſes, but the an- 
nuity remains a charge on it. Ole v. Heath, M. 1745. 1 Vexey 135. 
: teſtator deſires the reſidue may be divided between A. and B. and A. dies in 
teſtator's lifetime, his moicty does not ſurvive to B. but is undiſpoſed of, and ſhall 
go to the next of kin. Peet v. Chapman, T. 1750. 1 Vezey 542. 
If a man by will diſpoſes of all his eſtate, gives legacies, and then the remainder in 
fifths, and appoints A. his heir to whatever is unappropriated, and one of the 
five reſiduary legatees is dead at making the will, his ſhare goes to A. Fackſon v. 


Kelly, T. 1751. 2 Vezey 285. 
(3 Y. 14.) When not. 


If A. gives four-cighths of his perſonal eſtate to his niece B. and the children 
. born of her body, and B. has then no child, but afterwards has C. and dies before 
teſtator, it is not a lapſed legacy, for B. did not take an eſtate - tail, (children being 
words of purchaſe not limitation) but as joint-tenant with C. who on her death 
takes the whole by ſurvivorſhip. Buffar v. Bradferd, M. 1741: 2 Athyns 220. 
If A. gives 5007. to his grandſon B. if he lives to 21, if not, then to the other 
child or children of C. equally, arriving at ſuch age, and dies, and B. dies before 
21, and C. had no other children at A. s death, but has two afterwards, (theſe 
two are intitled to it at 21. Haughton v. Harriſon, T. 1742. 2 Auhyn 329. 

ä if A. gives his grand-daughter 800/. to be paid at 2 1, or marriage, charged on a 
mixed fund of real and perſonal, and ſhe dies unmarried before 21, it ſhall be paid 
out of the perſonal. . Baſſet v. Baſſet, M. 1744. 3 Athyns 203. 

If a man by will fays, © I give the following legacies, and if any die before 
they are payable, I will chat they ſhall not be deemed lapſed legacies,” and 
then gives to A. the wife of B. her executors, &c. 50 J. and A. dies in the life 
of teſtator, the legacy ſhall go to B. Sibley v. Cooke, 3 3 Athyns $72. 
But the teſtator mult nominate another legatee, or it would not exclude the heit 
Z Oo Rory 
If teſtator ſays, I forgive my ſon-in-law A. a debt of 500 J. due on bond, and 
este wy executor to deliver up the bond to be cancelled,” and A. dies in, 

22 time, yet the, bond ſhall be cancelled. Sihtborpe v. Moxati, M. 174% 
If: Ae deniſe al eſtate to A. for life, then to B. he ge o0 J. to, 2 

y, 


1 94 Id 4 x W | 67, 4 Bu 
* mer r e after-4.'s death, and C. ſurvives A. but one month, the 155 
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lies At typſs;vite-goes to the repreſentative of C. Hodgſon v. Rawſon,. 1747. 
2 cc e 
0 will forgives het ſon - in- law a debt on bond, and orders it ta- he. Agli- 
1 ed op (n6t ſaying 7e tobom) to be cancelled, and he dies in A.'s. life, ; yst; the 
# id (all be cunteſled, for this ſhall be conſidered as a proviſion for her family. 
 Sibrhorpe y MaxBolmez M. 21 G. 2. 1 Will. 178. b K U 
il (3 V. 15.) When it merges in the Land. 
4 TEA. deviſees 1500 J. to his ſon, payable at his age of 24, and deviſes his 
real eſtate to truſtees, to raiſe ſufficient to diſcharge his debts and legacies, if his 
f perſonal eſtate ſhould fall ſhort; the death 'of the ſon before 24 ſhall not ex- 
tinguiſh it; for it is an abſolute legacy out of the perſonal eſtate, and the real 
eſtate is only in aid of the perſonal. "Harriſon v. Buckle, M. 6 G. Str. 238. 
'+ If a man deviſes to M. his daughter 2 500 J. at age, or marriage, and if C. his 
ſon die without ifſue-male, then M. to have at 21, or marriage, 3 500 J. more, and if 
the ſon's ſo dyirig do not happen before M.'s age or marriage, then ſhe is to receive 
it whenever after it may happen; then deviſes his real eſtate to C. his ſon in tail- 
male, remainder to his brother in fee, and declares the land deviſed liable to that 
payment whenever it becomes due, and directs, that on failure of iſſue of C., M. 
ber heirs or af/igns, ſhall join in a ſurrender of ſome copyhold to the uſe of his bro- 
ther, or the 3 500 J. legacy to be void. M. attains 21, marries, dies in C.'s life- 
time, her 222 and then C. dies without iſſue; the 3 500 J. ſhall 
not ſink in the land, but be raiſed for adminiſtrator if perſonal eſtate deficient. 
King v. Withers, J. 9 G. 2. C. T. T. 117. affirmed by the Lords, with coſts, 16th 
March 1735. P. V. 414. | e, | oe wy 
If A. tenant for life, and B. his eldeſt ſon tenant in tail, reſettle eſtate to A. 
for life, to truſtees for years, to raiſe 1100 J. to be paid to C. (A. s ſecond ſon) ſix 
years after A. 's death, with intereſt at 5 J. per cent. for his maintenance from A. s 
death, remainder to B. Sc. C. dies in debt, two years after him A. dies, and a 
eſtate comes to B. yet the creditors cannot have the 1 100 J. the contingency 
on which it was payable never happening; but it ſinks for the benefit of the owner 
of the real eſtate. Bradley v. Powell, P. 9 G. 2. C. T. T. 193. | 
If A. deviſe lands to T. his ſecond ſon, on condition that he or his heirs pay 
his fix grandchildren, T.'s children, 90 J. in default of payment a clauſe of entry 
and diſtreſs, and T. dies in A.'s life, whoſe heir at law enters on them, and ſells 
them; yet the 90 /, is a continuing charge on the lands in the hands of the pur- 
chaſer, and the children ſhalt have it with intereſt. Vigg v. Wigg, T. 1739. 
oa. 382. e Do hw se- 25 7975 N 


If A. deviſes to truſtees all his lands in truſt, to (ell lands in M. to pay his debts, 
and as to the reſt of the lands, to ſtand ſeized in truſt to receive the rents and 
_ profits, and make leaſes for 99 years, determinable on three lives, and therewith 
pay all his debts and legacies, and then ſtand ſeized to the uſe of B. for life, re- 
mainder to her iſſue, and gives a legacy of 5001. to T. to be paid at 21, or mar- 
 riage, and T. dies unmarried before 21, and teſtator's perſonal eſtate and lands in M. 
ate not ſufficient to pay debts; as the 500 f. is charged on real as well as perſonal 
eſtate, it cannot be raiſed, legatee having died before the time of payment. Prow/e 
v. Alingten, P. 1738. 1 Athyns 482. AYES OO OCT TIT TTT 
If a man deviſes copyhold lands (ſurrendered to the uſe, c) to bis wife for 
life, then to his ſon till his grandſon attain 23, then to his grandſon; his. . 
and aſſigns, on condition that he or they pay his grand- daughter E 60 J. 10 two 
"years after he attains 23; if he dies without iſſue, then to his [teſtator's) ſon, on 
condition of paying 1001. to E. in one year after he enjoys under this laſt deviſe, 
01 if grandſon. ot ſon make default in payment, then a power to E. bis execu- 
tot; and adminiſtrators, to enter and receive till paid; E. tmarries' and. dies al 
the randſon has attained 23, but in leſs than two years aftef it; the 600. 
raiſed, and paid to her repreſentative. Emes v. Hancock, H. Ii, 2 "Al 
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months, by mortgage or ſale, to raiſe and pay 2000/. to C. which is bequeathed tg 
 him' en A. A birbdat iſſue, and by codicil the 6900/. given to B. is reduced 


to co . and C. dies, then A. dies under 21, and without iſſue; the 20000. ſhall 
fink in favour of the heir at law. Attorney: general v. Milner, T. 1744, 3 A. 


z. | | 
| E. a man gives to each of his daughters A. and B. zool. to be paid by his ſon 
and executor C. when he attains 26; but as they are otherwiſe provided for, di- 
rects they ſhall not have intereſt till then ; and for the better ſecuring the ſaid two 
ſums, charges them on land, with power to enter and hold till payment; the 

erſonal eſtate is inſufficient, and C. dies before he attains 26; but as the legacicg 
are veſted, and the time of payment 1s 1 for the conveniency of the 
eſtate, not on the circumſtances e the legatees, they ſhall not ſink in the 


land, but be paid. Sherman v. Collins, H. 1745. 3 Atkyns 319. 


(3 V. 16.) When it ſhall have Relation to the Time of making 
the Will. 


If a a makes a deviſe to charitable uſes before a ſtatute of mortmain, but 
does not die till after it, yet the deviſe is good in law. R. by all the judges, 


Aſhburnham v. Bradſhaw, P. 1740. 2 Atkyns 36. 
(3 Y. 17.) Or, to the Death of the Teſtator. 


If a debt is deviſed, and the teſtator afterwards receives it, it is an ademption 
of the legacy; but if a ſum is deviſed payable out of a debt, teſtator's receiving 
the debt is not an ademption of the legacy. Ford v. Fleming, H. 2 G. 2. 
Str. 823. ; | | 

If a man having 2702/7. 35s. Bank ſtock, and 2000/. India, deviſes them to his 
daughters, to be divided, and before his death ſells 702 J. 3s. of the Bank, it is 


an ademption pro tanto. TFeffreys v. Jeffreys, T. 16 G. 2. 3 Athyns 120. 
(3 V. 18.) When Legatces ſhall abate. 


- If A. having a mortgage for 500 J. and no other ſum out at intereſt, deviſes to 
B. 5001. to remain at intereſt on ſuch ſecurities as he ſhould leave, or to be put 
out on government ſecurities; this is not a ſpecific legacy, and B. ſhall abate in 


proportion. Lawſon v. Stitch, P. 1738. 1 Athyns 507, 
An executor muſt abate of a legacy given for his care and pains. Heron v. 


Heron, P. 1711. 2 Athyns 171, 

Appointing a legacy to be paid at a ſooner time does not give it a priority; but 
in caſe of deficiency, it muſt abate in proportion. Clark v. Sewell, T. 1744. 
3 Ateyns 96. aud, | 5 
If a man charges all his real and perſonal with payment of debts, a ſpecific 

deviſe is ſubject to it, if the reſidue is not ſufficient. Bid. 

A deviſee of an annuity for life charged on perſonal eſtate ſhall abate in pro- 
prion wa other legatees, Halton v. Medlicot, Hume v. Edwards, P. 1749. 
2 h al -; | 

If A. gives his wife a general legacy, to be paid immediately after his death out 
of the firſt money got in, and that ſhe ſhall be intitled to faid legacy in bar of 
dower and thirds ; if ſhe is not intitled to dower, ſhe ſhall abate but if intitled, 
ſhe ſhall not abate. Blower v. Morret, T. 1752, 2 Vezey 420, 


15 1 6 *. 400 When not. 


If there ate ſpecific legacies, and money legacies, and not aſſets ſufficient 
beſides to pay debts, there ſhall not be a proportionable deduction, but the money 
legacies ſhall be applied firſt. Cotterell v. Chamberlain, in Sc. H. 1718. Bunb 32. 
Jewels dexifed as a ſpecific legacy ſhall be applied to pay fimple contract debts, 
£ N75 % the peel Falls hort, in eaſe of the real eſtate. - Clarke v. Clarke, is | 
7 W 5 ois 
2 


. 1721. f uno. 90. | #9 
it, | | | Fouls 


CC 
I there is a ſpecific deviſe of land, the deviſee ſhall not contribute with the 
beir at law to fatisfy creditors, if the real aſſets of the heir are ſufficient, © Palmer 
U Mahn, MA. 1737. 1 Athyns 505. Wu Hp 

Legacies of ſtock are ſpecific or not, according as the intent of teſtator appears 
from the will and circumſtances, that he intended to confine it to the ſtock he 
then had, or not. Avelyn v. Ward, H. 1749. 1 Vezey 420. | | 

If teſtator has Seutl-Sea ſtock at making his will, and at his death ſufficient to 
anſwer a deviſe of it, it is a ſpecific legacy, and ſhall not abate, 74:4. 

If A. having wife and two children, and by will gives his wife (otherwiſe un- 
provided) 120 J. per annum, for life, limitation over to a ſon, and directs executors 
to purchaſe it in long annuities, or if they cannot, to purchaſe lands of 200 J. per 
annum to pay the wife's annuity clear, with remainders over; executors to pay 
30 J. per annum out of profits of reſidue to wife for maintenance of child; gives 
other legacies, and the reſidue to be put out for children's advantages; the wife on 
deficiency of aſſets ſhall not abate, Lewin v. Lewin, T. 1752. 2 Vegey 415. 


(3 z.) Marriage Settlement. 
(3. Z. 1.) When it ſhall be inforced. 


F tenant for life, with power to make jointure, covenants before marriage to 
ſettle, and dies before ſettlement executed, the remainder-man ſhall perfect it. 
Lady Coventry v. Lord Coventry, T. 10G. Str. 596. 
If a father gets a ſon to execute a deed ſecretly, charging himſelf the ſame morn- 
ing his marriage agreement is executed, it ſhall be ſet aſide, as being in fraud of 
the marriage agreement. Martins v. Bennett, H. 1733. Bunb. 336. 

When a wife ſues her huſband that he may ſettle lands for her jointure, pur- 
ſuant to articles, and perform theſe articles; it is no bar that ſhe has eloped with 
an adulterer, much leſs if it is not put in iſſue in the cauſe. Sidney v. Sidney, 
n. 1 W. 209. | | 

If a ſettlement is executed after marriage to huſband for life, wife for life, and 
the heirs. of the body of huſband by wife, the court will carry it into execution 
ſtrictly, if made in purſuance of articles previous to marriage, otherwiſe not. 
Glanville v. Payne, P. 1740. 2 Atkyns 39. 

If a ſettlement after marriage gives iſſue an equivalent for what they were in- 
titled to by ſettlement previous to marriage, the court will carry it into execu- 
tion, otherwiſe not. Bid. Thy | 

A limitation in marriage articles to huſhand for life, to wife for life, to the iſſue 
of their two bodies, will not intitle the huſband to diſpoſe as he pleaſes, but ſhall 
be carried into ſtrict ſettlement. Villiers v. Villiers, M. 1740. 2 Athyns 71. 

A ſettlement after marriage on an infant, and no ſettlement before, and no 
proof of the huſband's being in debt, is good. Middlecome v. Marlow, H. 1742. 
2 Athyns 519. | | | 

If a ſettlement is juſt in general, the court will not weigh nicely the particular 
advantage on either fide. Bid. * 1 0 

An infant is bound by a ſettlement made on her marriage, where it is made 
with approbation of parents and guardians. Hervey v. Aſhley, P. 1748. 3 At- 

ns 607. | | e e 
2 Marriage agreements cannot be ſet aſide, becauſe it would affect the intereſt of 
third perſons, the iſſue. Did. „„ 

Other agreements are entire, and if either party fails in performance in part, it 
cannot be decreed in ſpecie, but muſt be left to an action; in marriage agree- 
ments it is otherwiſe; and if the relations of either party fail in performance, the 
children may compel performance; thus, if wife's father agrees to give a portion, 
and hufband's father to make a ſettlement, tho' the portion is not paid the 
children may compel the ſettlement. Bid. wn a) pF mie Rc 

Tho%a father or guardian ſhould act fraudulently, the martiage agreement ſhall 
not be ſet aſide, but the delinquent, father, guardian, or Huſbaßck 
latisfation, Ibid, © 1 * 
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Portions for daughters, and the father of B. ſettles his eſtate, and therein is a term 
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If on marriage two fathers agree to ſettle certain lands ; one does ſo, the other 
ives bond to do it; he has not his election to ſettle or forfeit, but mult ſettle the 
kack, which was the original agreement. Chilliner v. Chilliner, T. « 1754. 2 Vezey 528, 
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"If a mother at the marriage tells the huſband, * My eſtate will come between my 
« daughters, and afterwards gives directions to an attorney to prepare a ſettle. 
ment of part to huſband and wife, and 5 heits of the huſband, but both 
die before it is compleated, the ſettlement ſhall not be carried into execution in 
favour of huſband's brother and heir. Brownſmith v. Gilborne, H. 13 G. Str. 738. 

If a man having an eſtate in poſſeſſion, and a leaſehold, and being intitled to an 
eſtate-tail after his mother's jointure determined, by marriage articles ſettles part 
of his wife's portion on her and the iſſue, and the leaſehold on her for life in bar 
of dower, and then covenants on his mother's death to ſettle 100 J. per annum for 
every 1000 J. on her for life, then on the iſſue, and he dies without iſſue in the 
mother's life-time ; the heir ſhall not be compelled to perform. Whitmel v. Farr:/, 
T. 1749. 1 Vezey 256. | 0 3 

If A. on marriage of his eldeſt ſon B. in conſideration thereof, and of portion, 
ſettles his eſtate to himſelf for life, to truſtees for 200 years, to B. and the heirs male 
of him and his wife, with remainders over, the truſt to raiſe 1500 J. by profits or 
fines, and to pay 500 J. in fix months, and 1000 J. in twelve months after 4.8 
death, as he ſhould appoint, if none, void; and A. has another ſon C. to whom he 
afterwards gives 3000 J. which C. lays out in lands; and A. by will dire&s 6c /, 
part of the 1500 J. to be paid to C. on his ſettling the lands purchaſed on the heirs- 
male of his body, and in default on the right heirs of A.; A. dies, the 600/, is 
paid C. who gives receipts for it as the legacy in his father's will; C. marries, has 
iſſue male and female, the male exiſts many years, then fails, C. dies, B. dies; the 
ſon of B. cannot have this ſettlement carried into execution againſt the co-heirs of 
C. when it is impoſſible to bar the remainder to him (the ſon of B) nor ſhall he 
have the 600 J. repaid. Parker v. Philips, T. 1750. 1 Vezey 530. 


- 


(3 Z. 3.) To what Charges ſubject. 


If A. dies indebted, leaving a leaſehold ſubject to mortgages, with covenant 
for payment, and other perſonal eſtate, and deviſes to his fon for life, then to the 
iſſue of his body with limitations over, and makes / him. executor and reſiduary 
legatee, and he by marriage-ſettlement calling himſelf heir and executor, and re- 
citing the will, aſſigns this leaſehold to truſtees to permit him to receive the 
profits for life, then to his wife, then to the iſſue, then to thoſe intitled under 
the will; yet the iſſue ſhall not have it diſincumbered of their father's debts. 
Clarke v. Samſon, T. 1748. 1 Vezey 100. 1 | 


(3 Z. 4.) y Proviſion for Portions. 


If A. on marriage ſettles his eſtate to himſelf for life, remainder to his ſons in 
tail-male, remainder to truſtees. for 1000 years, to provide for daughters by profits, 
mortgage, or ſale, with remainders over, with proviſo, that if he prefers them in 
marriage with portions equivalent, or the remainder-man pays them, the term 
ſhould ceaſe; and the wife dies without iſſue-male, leaving three daughters, their 

rtions ſhall be raiſed in the father's life- time, with intereſt from the mother's 
death, — which time they firſt veſted. Hebbletbwaite v. Cartwright, P. 7 G. 2. 
If on marriage of A. and B. A ſettles his eſtate, and therein provides for railing 


(with: ſeveral remainders over) the truſt of which is to raiſe 10,0007. for younger 
children, by rents, iſſues and profits, or leaſes for three lives, or determinable ups! 


to daughters at I er marriage, and to the ſons at 21, or as on after a8 ch 


. 


en 
ae ut of the premiſſes as oforgſaid; the 10,0001. cannot. be raiſed by ſale 


ste, Semb. per_Macclfild c. Milk v. Banks, T. 1724. 3 P. i l. 

If there is a term of years to raiſe daughters portions, payable at 16, and a 
Grove, that if there is no daughter living at the time of the failure of it 
the term ſhall attend the inheritance; and there is one daughter who attains 16, 
marries without conſent, and no ſon by the marriage, and the daughter dies with- 
out iſſue in the” lifetime of ber father and mother, the portion ſinks. Cordon v. 


r | 55 
ff in ſettlement there is a term to raiſe 1000 J. for daughters portions, with pro- 
viſo, that if father by deed or will gives or leaves any ſum of money to his daughters, 
it ſhould be a ſatisfaction pro tanto, unleſs he declares the contraty, and he leaves 
them land; this is no ſatisfaction. Per Talbet C. Chaplin v. Chaplin, P. 1734. 
3, F. H. 245. of Nit ain 2243; 

If a man has a power by marriage- ſettlement to raiſe a ſum for the portion and 
portions of all and every younger child and children, in ſuch manner, at ſuch 
time, and under ſuch limitations, as he by will ſhall direct, and he by will, reciting 
that two of his three younger children are amply provided for, appoints the whole 


» 
I. 
* 


to the third, the power is not purſued, and it is a void appointment. Menzey v. 


But if father has a power to raiſe 1500 J. for benefit of younger children, in 
ſuch proportion, manner and form, in all reſpects, as he ſhall appoint, and he directs 
450 J. to A. 10 500. to B. and nothing to C. who has a good eſtate, it is a good 
appointment. Auſten v. Auſten, H. 1733. C. J. J. 74. 

Where a ſum is provided by marriage: ſettlement for younger children, and one of 
them becomes eldeſt, he ſhall have no part of this ſum; but where by private act of 


Walker, P. 8 G. 2. C. Tae 8 


parliament the ſum was to be appointed to A. B. and C. by name, tho A. then a 


younger child afterwards becomes eldeſt, he is capable of an appointment in his 
favour, Jermyn v. Fellows, P. 116. 2. C. TJ. J. gz, Q. Would it not be the 
fame if they were named in a ſettlement by deed? . FE 

If A. ſettles his eſtate ſubject to a proviſo, on his ſiſter and huſband, and their 
iſſue, in ſtrict tail-male, for them to raiſe 12,000 J. for their children, and if they 
die without appointing the proportion, then 2000 J. to be raiſed for each younger 
ſon, and 3000 1. for each daughter, payable at 21, with intereſt from the time of 
appointment or death of the ſurvivor, and they die without making appointment, 
leaving four younger ſons and two daughters, 14,000 J. ſhall be raiſed for them, 
and intereſt only from the death of the ſurvivor, tho' two attained 21 during her 
life. Rolt v. Rolt, H. 9 G. 2. C. T. T. 189. | £ | 


If A. on marriage ſettles long annuities in truſt for himſelf for life, to his wife | 


for life, ta the children in ſuch''tmanner as he' ſhould appoint, and dies with 2 


pointment, leaving one child, it is intitled to them as an intereſt veſted; the fa- 


ther having only power of diſpoſing among his children, and there being but one, 

ſhe is intitled to the whole. Bellaſis v. Urbuatt, H. 1737. 1 Athyns 426. 
Where children have obtained a contingent ad vantage under a marriage: ſettle- 

ment, the court will not vary it after marriage; thus, if ſtock is transferred to truſtees 


to pay the dividends to the ſeparate uſe of the wife during life, and if ſhe ſur- 


vived her huſband to transfer to her, or whom ſhe ſhould appoint, and for want 
of appointment 10 her iſſue, the court will not ſaffer any part of the ſtock to be 
fold and paid to her during coverture. Okeefe v. Calthorpe, M. 17539. 1 Athyns 17. 


Where a term for years or other eſtate is limitted to truſtees, for raiſing por- 
tions for daughters, payable at a certain time, which is become a veſted-intereſt, 


they ſhall not ſtay to the death of father and mother, unleſs ſome intention ap- 


peats (and a very flight circumſtance is ſufficient) to poſtpone it. Stanley v. 


Stanley, M. 1737. 1 Ahn 549. | 2 n 
If a father voluntarily ſettles 4000 J. apiece on his five daughters, and by the 
fame deed binds, himſelf in 25,000 J. to ſecure the ſurplus of his eſtate” above 
(29,080 to his daughters, this ſhall be looked on as a bond to the daughters, good 
again; voluntary claimants, but not againſt creditors for valuable conſideration. 
4 Ann u. Boughton, . 1739. 1 Atkyns 025. e ni 2901 ibid. 
ggf ycartjeles 2000 , part of 3000 J. veſted in truſtees, ib to be paid to ſuch ſon 
roy Il attain'21;'when he ſhall have attained 23, and the eldeſt 9 
F 5 | 3 L Wl ances Shan, dies 


ue-male, | 
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dies before 23, it is a veſted intereſt at 21, and the time of payment only is poſt- 
poned. Combe v. Combe, 7. 1741. 2 Athyns 185. n 
Ff by rte cles it is agreed, that certain ſums be paid to truſtees to permit 
the intereſt to be taken by huſband for life, then by wife for life, then if there is ; 
fon, and younger child or children, to pay the principal ſums to them; and a farther 
covenant that the wife's father ſhall procure his fiſtet to ſettle certain frechold houſes 
to the ſame uſes, and they are ſo ſettled; and huſband and wife die, leaving a 
daughter their eldeſt child, and a ſon; the daughter ſhall be conſidered as a younger 
child, and have the money, and alſo the houſes ; for the articles and the geeq 
ſhall be conſidered as one and the fame act, and equally a proviſion for younger 
children, Hencage v. Hunloke, M. 1742. 2 Atkyns 450. 

If by marriage-ſettlement a term is created in lands in truſt to raiſe portions 
for daughters, with proviſo, that if lands of an eſtate of inheritance deſcend 
from the huſband to his ſaid daughters of as great value as the portions, then the 
term to ceaſe for the benefit of the next in remainder or reverſion ; neither lands 
of which the huſband is ſeized in fee and deviſes to his daughters in tail nor 
lands deſcending from him to them in tail, nor reverſions in tail expectant on the 
death of others, are ſuch eſtates of inheritance as are within the meaning of the 

roviſo. Lands which ought to go in ſatisfaction ſhall be valued at the time of 
the deſcent, not when the portiens become payable. Savzie v. Savile, P. 1740, 
2 Athyns 458. | 2 8 | 
' Tenant for life ſhall not account for rents and profits towards raiſing portions, 
but only keep down the intereſt ; the portions ſhall be raiſed on the whole eſtate, 
Bid. | 

If by marriage-ſettlement lands are limited to A. for life without waſte, re- 
mainder to truſtees to preſerve, &c. to wife for life, remainder to his firſt and other 
ſons of A. and in default remainder to truſtees for 500 years, in truſt, by rents or 
ſale, to raiſe 2000/7. for daughter, to be paid at 21, or marriage; the daughter ſhall 
not have it raiſed in the father's lifetime, Stevens v. Dethick, H. 1743. 3 A. 
5 39. 3 | 

PE 7 by deed on the marriage of his ſon B. ſettles lands on the iſſue-male of 
B. and if none, then te be fold and equally divided among B.'s daughters; and 
by deed B. directs his eſtate to be ſold, and the we gb equally divided among his 
ſix daughters, provided he ſhould have no ſon; and afterwards, after the marriage 
of C. one of the daughters with D. he by deed, reciting the laſt, covenants that all 
right, either in land or money, that ſhould accrue to C. in her life, or to D. in 
her right, by ſaid recited deed, ſhould be veſted in truſtees, to put out ſuch ſhare 
of the money raiſed by fale of the manors, &c. as belonged to C. at intereſt, and 
the rents of her ſhare of the eſtate, and the intereſt of the money raiſed by fale 
thereof to pay to D. for life, then to C. for life, then to pay the principal to the 
iſſue of D. by C. (except the iſſue- male of D. by C. for the time being inheritable 
in the manors, c.) ſhare and ſhare alike to ſons at 21, to daughters at 21, or mar- 
riage; if any die before their ſhares payable, to go to the ſurvivor ; if all die, then 
to ſuch inheritable ſon ; if no ſon, then to the ſurvivor of D. and C. and the execu- 
tors, &c. of ſuch ſurvivor ; and there is one child of this marriage who ſurvives 
his father, and then attains 21, and dies in his mother's lifetime ; the eſtate (hall 
be fold and divided equally among the ſurviving daughters of B. one being dead 
unmarried, and the ſhare of C. Bag to her ſolely, and no part of it to her ſon 

by D. Seamer v. Bingham, T. 1743. 3 Athyns 54. 
A limitation to a daughter after ſeveral other limitations, is conſidered as a pro- 
viſion," the time when it is to take place makes no difference. Goring v. Naſh, 


M. 1744. 3 Achs 186. 
The court will decree the proviſion made for one child to be as extenſive as the 
ent intended, where it does not introduce a hardſhip, or leave the other chil- 
dręn in diſtreſs. B. | | ot: ages | 
Af a widow having children, by articles previous to her ſecond marriage, gives 
500//''to her intended huſband during his life, and if no children of the marriage, 
then to return to her or her heirs; and there are children of the ſecond marriage, 
Who ail die under age in her life, and then ſhe dies, the huſband {hall have the 
intere it for life, and then the children of the firſt marriage. Steadman v. Polling, 


\ : 


- 84146! , j 
| ony 2 ; If 


| M. 1 F 
If : bond is 81865 for 2000 J. for children living at the death of father or mother, 


and in default, to the executors of huſband, a child born after the father's death 
(hall have a ſhare. Millar v. Turner, H. 1747. 1 Vezey 85. : 
If there is proviſion for daughters portions, by a term after the mother's death; 
to grow due and payable at 21, or marriage, and if any die before portion due and 
payable, to the ſurvivors; and there are two daughters who both attain 21, and 
marry with conſent, and one dies, leaving children before the mother, her portion 
ſhall go to her repreſentatives, and not to her ſiſter. Emperor v. Rolfe, H. 1748. 
1 Vezey 208. | | 

If A. by articles before marriage agrees to ſettle land on B. for jointure, then 
part to raiſe portions for younger children, then the whole in tail-male, and that 
B. 's portion ſhould remain with truſtees till ſettlement made, but to enable A. to 
ſettle, B. s portion to be applied to pay off incumbrances, and the reſt to A. and 
marriage had, no ſettlement made; A. dies, no land appears, the right to the por- 
tion ſurvives to the wife, and the iſſue of the marriage are not intitled. Pyhe v. 
Pyke, H. 1749. 1 Yezey 376. 


If a decree has ſettled a wife's portion to be laid out in land for huſband for 


life, wife for life, and then to the iſſue; the court will not afterwards on a ſug- 
geſtion that there is no probability of iſſue, and that the huſband is in great diſ- 
treis, grant part to pay his debts, and the reſt to wife's ſeparate uſe. Anon. M. 17 50. 
2 Vez: 113. | jo 

If 20, ooo J. is provided for younger children as father ſhall appoint, and there 
are three daughters and a ſon, and father makes another ſettlement reciting this pro- 
viſion, and his intent that the daughters ſhould have the whole, and ſettles on 
the ſon in ſatisfaction of his proviſion, on condition he releaſes, but makes no 
direct appointment of ſon's ſhare to the daughters, and afterwards by will gives His 
daughters ſo much as (with what is provided by his marriage-ſettlement) makes 
their fortunes 10,000; they ſhall have only 10 000 J. and not a ſhare of the bro- 
ther's 5000 J. likewiſe, D. Bridgewater v. Egerton, H. 17 50. 2 Vegey 121. 

If a grandmother A. having a power creates a term to commence after her 
death to raiſe 300 J. per annum for B. for life, and after both their deaths to raiſe 
a ſum to be paid among all the children of C. except the eldeſt ſon, as C. ſhall 
appoint, and for want, equally; if C. has but one child beſides eldeſt fon, all to 
ſuch child, if only eldeſt ſon, all to him, if no eldeſt fon, then to the executors 
of A; at making, C. has only ſon D. and daughter E. afterwards another ſon F.; 
C. dies firſt without appointing, D. dies under age, and F. becomes eldeſt ſon; E. 
marries, A. dies; and then B. dies; this ſhall be conſtrued as proviſion by mar- 
riage- ſettlement; and to avoid the inconveniences of the portions veſting either at 
the execution or the death of A. or the death of C. or of B. the court will de- 
termine the capacity of being a younger ſon to continue till the time of payment, 
and E. ſhall h.ve the whole ſum. 9. Teynbam v. Webb, H. 1750. 2 Vezey 198. 

If goo, is fettled by marriage articles in truſt for huſband and wife for life, 
and then to the eldeſt ſon, ſubject to raiſe and pay 5000 J. to younger children as 
father ſhould appoint, and for want of appointment, at 21, and truſtees in the 
mean time at liberty to raiſe maintenance; mother dies, leaving two children, 
youngeſt dies at two, father cannot claim the 5000 J. as his repreſentative, it not 


„ 


eſting in the children, and there are no words of veſling, but raiſing and paying 


7 


at 21. Hubert v. Parſons, P. 1751. 2 e 

WF: by ſettlement after marriage (but for valuable conſideration) there is a truſt 

to raiſe. portions for daughters on failure of iſſue-male, on whom the; eſtate Was 

ſettled In tail, they ſhall be raiſed; tho' the portion or conſideration was not paid, 
| | „ REST Sb | 
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1 was in remainder after eſtates-tail, and tho' a daughter has given a 
general releaſe, the ſettlemetgt not being known. Hylton v. Baſece, T. 1751, 

2 Vezey 304. i ; , %% 12; If | 
If eſtate is ſettled to huſband and wife for life, then to truſtees for a term, in 
caſe of no iſſue- male, or they die before 21, to raiſe portions for daughters; pro- 
viſo, if they have ſon who ſhall have iſſue- male, or attain 21, then the term to 
ceaſe ; and they hate a ſon who attains 21, and dies without iſſue-male in the fa. 
ther's life, the portions ſhall not be raiſed. Worſley v. E. Granville, T. 1751. 


2 Vegey 331. 


* 


(Z. 5.) Reſtraint of Marriage. 


( Z. 5.) If a man deviſes 1000/. to his daughter payable at 21, or marriage, and ſhe marries, 
0, and the huſband and wife join in a ſuit in the Spiritual Court againſt the truſtees and 
make a ſettle» executors for the legacy, and the executors bring bill to compel the huſband to ſettle 
ment for the the legacy on the wife, the court will interfere tho' the huſband does not crave 
— the aſſiſtance of the court, and is ſuing in a proper court for the recovery of it, 

Harriſon v. Buckle, M. 6 G. Str. 2,8, Gardner v. Walker, H. 8 G. Str. 503. 

If a father gives bond to his daughter, payable at marriage, and depoſits it in a 
third perſon's hands, ſhe marries without conſent, the bond is delivered to huſ- 
band, and he ſues on it; on a bill brought by the father, and bringing the money 
into court, the court will order it to be ſettled on the wife and her children, and 

, grant injunction. Winch v. Page, in Sc. M. 1 21. Bunb. 86. 

If huſband has made a ſettlement on his wife on marriage, and afterwards money 
comes to her by deviſe, the court will not require the huſband (if a man of credit) 
to make a farther ſettlement at the prayer of the executor. Adams v. Pierce, 
T. 1724. 3 P. V. 11. | 85 | La 

Or if the huſband is a freeman of London, and in a thriving way. Bid. 

If huſband and wife ſue for a legacy given to the wife, the court will not compel 
the payment, unleſs the huſband makes a ſettlement on the wife. Brown v. Elton, 
M. 1733. 3 P. W. 202. | | | 

If money is left by a father to truſtees for the benefit of his children, to be 
equally divided between them ; and one of them, a daughter, marries, being under 

gage, and without ſettlement ; and her huſband, whilſt ſhe is under age, and be- 

n fore the truſtees have done any act to ſettle or divide father's eſtate, aſſigns all the 

ſhare he is intitled to in right of his wife to a creditor ; the court will not allow 
ſuch creditor to receive the whole fortune without making ſome proviſion for the 
4 wife. YJewſon v. Moulſon, M. 1742. 2 Atkyns 47. : 

Where there is a flender proviſion made for a wife, on an acceſſion of fortune 
to the wife (if conſiderable, otherwiſe not) the court will oblige the huſband to 
make further proviſion. March v. Head, T. 1749. 3 Atkyns 720. 

Tho' the wife, of age, appears, and is deſirous that her whole fortune may be 
paid. to her huſband, yet the court will order ſettlement of part. Ex parte Higham, 
T. 1754. 2 Lezey 519. | W 

If on marriage, application is made to the court to take care of wife's for- 
tune, and huſband offers before the maſter to ſettle an eſtate in ſtrict ſettlement, 
but before it is done, they having no children, petition to have it paid to huſband, 

the court will not order it; for nobody can conſent for the children that may be. 
Anon. T. 1755. 2 Vezey 671. Is 


(3 Z. 6.) If money is charged in truſt for proviſion for a daughter, and ſhe marries with- 
When not. out conſent, yet if the appear and deſires the whole may be paid to her huſband 
without any proviſion, the court will direct it tho' the huſband is inſolvent ; for 

ſhe may diſpoſe of perſonal eſtate as ſhe might of real by a fine. Willais v. Cay, 

M. 1740. 2 Atkyns 67. | 11110 


43 Z 7.) If a man by ſettlement after marriage creates a term in truſt, to raiſe 2000 /. 
When the apjece for his daughters, provided they marry with their mother's conſent, and 2 


wife ſhall loſe 
her portion. 


yearly ſum to be paid them till they marry, and if either of them die before mar- 
riage with ſuch conlent, her portign to ceaſe, and the preiniſſes to * 
off 1 . . 0 


of it, or if raiſed, to be paid to whom the premiſſes ſhould belong, and by will 

oreates another truſt term to raiſe 2000 J. apiece more for each of his daughters, 

ſubject to the ſame conditions, and by codicil creates another truſt- term for the 

better railing them; if the daughters marry without the mother's conſent (even 

after they are of full age) they ſhall not have either of the ſums. Per Hurdwicke 

O. Lee C. J. and Willes C. J. reverſing a decree of Jekyll M. R. Hervey v. Alon, 

M. 10 G. 2. C. J. T. 212. P. 13 G. 2. Comyns Rep, 726. at 0. 

If in marriage- ſettlement it is provided, that if any younger child marries with- 

out father's. conſent in his life, or after his death without mother's conſent, ſuch 

child ſhall forfeit the intended fortune, to be diſtributed among the reſt at 21, or 

marriage with conſent, with further proviſo, that if any ſuch child marry without 

conſent, or die before 21, or marriage with: conſent, the portion to be divided 4 
among the ſurvivors at 21, or marriage with conſent, and A. one of the dangh- 40 
ters marries without confent, ſhe forfeits her whole intereſt under the ſettlement, mY 
whether certain or contingent, and therefore if another of them dies, ſhe is not 
intitled to her diſtributive ſhare of her portion, Mrotteſiy v. Wrotteſfly, T. 1743. 
2 Attyns 584. tie | 

II — are left payable at 21, or marriage, which ſhall firſt happen, provided 
they marry with conſent, otherwiſe to fink into teſtator's perſonal eſtate; the 
legacies veſt at 21,-and marrying without conſent afterwards is of no-conſequence, 
Pullen v. Ready, M. 1743. 2 Atkyns 587. 


(3 Z. 8.) When Marriage-Brokage ſhall be avoided, 


If a man on his ſon's marriage ſettles part of his lands on the ſon in poſſeſſion, 
and other part on himſelf for life, remainder to the ſon, with power reſerved to 
the father to make a jointure of 200 J. on payment of 1000 J. to the ſon ; and on 
the father's ſubſequent marriage, the ſon (without the privity of his wife, or her 1H 
relations,) releaſes the 1000 J. and the father, (without the privity of his ſecond | | 
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wife, or her relations,) gives a bond for it; equity will not ſet the bond aſide. Ro- 
berts v. Roberts, T. 1730. 3 P. V. 66. „ 
If previous to marriage of A. and B. then 20 years old, articles are entered into, 
firſt to ſecure 100 J. per annum to C. (B. 's ſervant) out of B.'s eſtate, then the 
eſtate ſettled to the uſe of B. and her iſſue, (but theſe other proviſions revokable f 
by her after marriage) and about the ſame time A. gives C. a bond for 1000/. 
which is afterwards given up to be cancelled, and a recovery is ſuffered to the uſes i 
of the articles, and a new grant three years after is made of the annuity, which nt: 
is paid by A. for ſome time after B.'s death, who afterwards brings bill to be re- #4 
lieved againſt it as given for marriage-brokage, and C. inſiſts it was for her ſervice | 
and attendance ; the court will direct iſſues to try whether the bond was given in Fi 
conſideration of the marriage, or for what other; whether it was made payable on | 1 
| 


8 : LY 2 
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the marriage, or when, and whether the annuity was granted in conſideration of A 
the bond, or procuring the marriage, or what other conſideration, and if any other WW 
eonſideration, or time, to be indorſed ; if the bond was given for the marriage, g 
and delivered up when the annuity confirmed, it will be marriage-brokage; if the | 
annuity free from corrupt management, and the bond only given becauſe B. not 4 
then of age, otherwiſe, Cole v. Gibſen, T. 1750. 1 Yezey go3r 


(37. 9) What ſhall be done if the Marriage is diſappointed. | 


If H. an old man, in contemplation of a marriage ta his own prejudice, and to 
the benefit of B. to whom he is indebted 10 50 J. by leaſe and releaſe grants to 
truſtees to the uſe of B. for life, then to truſtees to preſerye contingent remain- 
ders, then as to ſuch lands, &c. as B. ſhall think proper, to truſtees for the life 
of ſuch perſon as B. ſhall appoint in truſt for ſuch perſon, and for want of ap- 
Pointment to C. for 500 years, to raiſe portions for B. 's younger children, and then 
to the uſe of the heirs of the body of B. and for want thereof, to ſuch perſon, 


Sc. as B. ſhould appoint, with power to charge it with 1000 , and that B. may 
e Pp: he and make new, and for want of appointment, to B, and her 
. d , 1 ; CUES | s 14 TT 4 g 
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ſhe ſhall have all the lands as tenant in tail, and the ſon of a ſecond marriage ſhall 


; huſband for life, remainder to heirs of his body, remainder to wife; the whole 


is to be looked on as an adventurer, eſpecially if their fortunes are diſproportionate, 


| & A. intitled to an annuity, on perſonal ſecurity, of 200 /. being a priſoner, 


CHAN O E RY, 


her death, if ſhe dies before her marriage with A. to A. and his heirs, he paying 
700 l to, &, and afterwards makes a new appointment of the premiſſes after her 
death to . for life, then to the heirs of their bodies, then to D. c.; A. dies, 
B. levies a ſine to herſelf and heirs, many years after bill filed by heir at law, B. 

leads purchaſe, over - ruled, then ſuffers recovery; the heir at law is barred of 

gal right, nor is there ground to give relief in equity, on fraud, intended marriage 
not taking effect, or miſtake, but if heir at law will try it at law, the court will 
remove the 500 years term. Langley v. Brown, T. 1741. 2 Atkyns 195. 
If a petſon who has made adrefles for ſome time, and has reaſonable expeQation 
of ſucceſs, makes preſents, and the lady deceives him afterwards, the preſents or 
value ſhall be returned ; but if they are made by a perſon to introduce himſelf, he 


and the preſents or value ſhall not be returned. Robinſon v. Cumming, T. 1742. 
2 Atkhyns 409, hs | 


(3 Z. 10.) Or the Portion is not all paid. 


If A. by will makes his ſon B. tenant for life without waſte, with power to make 
jointure not exceeding 100 J. per annum, for every 1000 J. portion received; with 
further power to ſettle money on younger children, and B. marries C. who has 
10,000/. 2000 J. whereof is ſettled to continue at intereſt to increaſe the portions 
of younger children as B. and C. ſhall appoint, or in default, equally if any, if 
none to the ſurvivor of B. and C. in the mean time the intereſt to B. for life; this 
ſhall be conſidered as a portion of 10, oo /. received by B. and he may ſettle ac- 


cordingly. E. Tyrconnel v. D. Ancaſter, T. 1754. 2 Vezey 499. 


(3 Z. 11.) When a Marriage-Settlement ſhall purſue the Articles 
3 ſtrictly. 2 ; 


If articles are entered into before marriage, and ſettlement after marriage differs 
from them, the court will ſet up the articles againſt the ſettlement. Legg v. 
Goldwire, M. 10 G. 2. C. T. T. 20. 

But if both articles and ſettlement are previous to the marriage, the ſettlement 
ſhall controul the articles. Bid. 

Except the ſettlement is expreſsly faid to be in purſuance and performance of 
the articles. Weſt v. Eriſey, M. 13 G. Bid. 

If by articles previous to marriage of A. with B. A. covenants with B.'s father, 
to ſettle lands to A. for life, B. for life, and then to the iſſue of this match, in 
ſuch ſort, manner and form, and ſubject to ſuch charges for younger children as 
A. ſhall appoint ; and it is agreed, that all further covenants for aſſuring the pre- 
miſſes to the faid uſes, or others to be agreed on by all the parties, ſhall be con- 
tained in the ſettlement ; if there is a daughter an only child of the marriage, 


convey her. Hart v. Middleburſt, T. 1746. 3 Athyns 371. 
(3 Z. 12.) When it ſhall purſue the Intent of the Articles. 


If part of an eſtate is limited to huſband for life, remainder to wife for life, and 
after death of ſurvivor to heirs of the body of wife by huſband, and other part to 


ſhall not be decreed in ſtrict ſettlement, for it appears that part was intended to be 
left in the power of the father, other part not in his power alone. Hemel v. Howe!, 
. 1751. 2 Vezey 358. Wes | 
ihedad bam 2 Hoot onde), NT: .--: 
+ (4 A. 2.) What ſhall be faid to be a Mortgage. 


-by indenture ſells to B. 1501. per ann. part of ſaid annuity, for 1050). with 72 | 
| | FR : vil, | 
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viſo, that if:4. deſires at any time to purchaſe back ſaid 150 I. on ſix months notice, 


"i payment of ſaid 1050 J. (all arrears of annuity being paid) ſhall re- aſſign, 
a n indorſement, that if A. ſhould repurchaſe or redeem, he ſhall pay 


vel more; this is only a loan of money. Lauley v. Hooper, M. 1745. 3 At- 
li, For (4 A. 3.) What not. 


An abſolute conveyance ſhall not be deemed a mortgage, eſpecially if 8 


been long acquieſcence in the grantee's poſſeſſion, becauſe there is an incongruous 
covenant in the deed; as, that the vendor ſhould not do ſo and fo with the 
eſtate.  Cotterel v. Purchaſe, H. 8 G. 2. C. T. T. 61. 

Law and equity will make a ſtrong preſumption in favour of 21 years uninter- 
rupted poſſeſſion, tho circumſtances ſeem to ſhew that the inheritance was not in- 
tended to be conveyed. Cooke v. Croke, M. 1740. 2 Atkyns 67. | 


(4 A. 4.) Who may redeem. 


If the inheritance of land mortgaged for a term be conveyed by a defeazable but 


table title, and afterwards conveyed to another by a legal and equitable title, the 


latter ſhall have the equity of redemption. Hag/haw v. Yates, M. 6 G. Str. 240. 
If A. confeſſes a judgment, which is not to take place till after the death of a 
perſon, and during his life the mortgaged eſtate deſcends from A. to his heir, 
who mortgages it to B, who has no notice of the judgment, the heir becomes 
bankrupt 2 the death of the perſon, B. is appointed aſſignee; the repreſenta- 
tive of the judgment-creditor ſhall redeem, and not the aſſignee. Stonebewer v. 
Thompſon, M. 1742. 2 Atkyns 440. | 

If A. obtains judgment againſt B. on a promiſe of marriage, and before execu- 
tion B. mortgages his whole effects, and goes abroad; A. ſhall be allowed to re- 
deem. King v. Mariſſal, M. 1744. 3 Atkyns 192. 

A judgment. creditor muſt take out execution before he is intitled to redeem, 
Shirley v. Watts, M. 1744. 3 Atkyns 200. | 

If by articles and by ſettlement, both previous to marriage, lands are ſettled on 
A. for life, then B. for life, and then to the heirs male of A. on B. begotten, 
and A. ſuffers recovery, and mortgages to C. whoſe repreſentative with A. con- 
vey their intereſt and the equity of redemption to D. and one perſon was con- 
cerned for all parties in the mortgage and aſſignment; the court will not ſet aſide 
the mortgage, A. having been tenant in tail, but will give his ſon leave to redeem 
D. MWarrick v. Warrick, H. 1745. 3 Atkyns 291, 

If there is only an equity of redemption in a legal eſtate in a debtor, (the legal 
eſtate being in a mortgagee) a plaintiff at law, who has lodged an elegit or fiert 
facias with the ſheriff, may come into equity to redeem a ſubſequent incum- 
brancer, and for diſcovery of the conſideration of the aſſignment. Burdon v. 
Kennedy, T. 1757. 3 Atkyns 739. | os 


(4 A. 5.) At what Time. 


As 20 years poſſeſſion will bar an entry or ejectment, unleſs in caſes of infancy, 
coverture, impriſonment, or being beyond ſea (but not abſconding,) ſo will it bar 
a redemption, and it is a good demurrer. Jenner v. Tracy, P. 1 731. Belab v. 
Harvey, M. 1736. 3 P. W. 288. 


After the diſability removed, 10 years ſhould be the rule in equity, as it is in 


the proviſo in the ſtatute of Limitations. Per Talbot C. Did. 8 
After 25 years poſſeſſion, the court will order a redemption on deſendant's con 
fent, but not otherwiſe. Procter v. Oates, H. 1740. 2 Atkyns 140. | | 
_ Coverture is no excuſe for not redeeming a mortgage, for if a woman becomes 
afterwards diſcoyert the ſtatute of Limitations will run from that time; even tho' 


the marries again, it will run after the ſecond marriage. Ann. T. 1742. 2 At- 
| hy 5 i > K 
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5 | for it is of no conſequence to the mortgagee who = 


gun Nor tenancy by the courteſy 
| of redemption, if they do not make uſe of it they ſhall be barreg, 


has the equity 
rs after the mortgage, and 12 years before filing the bill to redeem, 


But if 17 yea 


the mortgagor's agent ſettles an account in order to pay off the mortgage, it will 
fave the redemption. Bid. 

If A. and his wife, by leaſe and releaſe and fine, convey two meſſuages to g. 
and his heirs, till he ſhall receive by the rents 50 1. and intereſt, and then to 
the uſe of A. for life, remainder to the wife for life, &c.; there never can be 2 
forfeiture, and no bar ariſes from length of time, the | mortgagee being only in 
the nature of tenant by elegit. Yates v. Hambly, T. 1742. 2 Atkyns 360, 

If A. agrees with B. for the purchaſe of certain meſſuages, and A. deſires C. to 
advance the purchaſe-money, the premiſſes to be conveyed to C. but redeemable 
by A. on paying C. principal and intereſt, and C. pays the money, has the con- 
veyance, and continues in poſſeſſion for upwards of 30 years without an account 
being demanded, C. is intitled to an abſolute eſtate. 15:9. | 

If a leaſe for 60 years is granted as a collateral ſecurity for money ſecured by a 
recognizance alſo.; at the expiration of the term the inheritance ſhall be re. 
conveyed, on payment of what is due. Toomes v. Conſet, M. 1745. 3 Ack. 261, 

The aſſignee of the equity of redemption, tho' for a very ſmall conſideration, 
ſhall redeem, if the bill is brought to redeem within 15 years of the time when 
it appeared plainly to be a mortgage; but he ſhall be confined only to ſurcharge 
and falſify, and intereſt ſhall be allowed at five per cent, Anon. P. 1746. 3 Al. 
Eyns 313. . ä 
A It oy lands to B. and there is an agreement by ſeparate articles, that on 
'A.'s repaying the money advanced, and 50 /. for improvements that B. might 
make, B. ſhall reconvey ; A.'s ſon may redeem 12 years afterwards, in one year 


after coming of age. Baker v. Wind, M. 1748. 1 Vezey 160. 


7 till he pays him principal, intereſt, and coſts, Davy v. Barker, P. 1737 


(4 A. 6.) Upon what Terms one may redeem. 


The mortgagee of an eſtate for lives may renew them as they fall in, (tho' he 
cannot compel the mortgagor to do it,) and it ſhall be added to the mortgage- 


money. Lucam v. Mertins, M. 17 G. 2. Will. 34. 


A mortgagee in poſſeſſion ſhall not be obliged to quit the eſtate to a purchaſer, 
2 Ait. 2. 


A mortgagor may redeem without paying off a bond- debt; but the heir at law 


muſt, becauſe the eſtate becomes aſſets. Morret v. Palle. J. 1740. 2 Athyns 52. 


The court will not allow , mortgagee more than principal and intereſt, tho 
there was a private agreement that he ſhould have an allowance for receiving the 
rents. French v. Baron, H. 1740. 2 Atkyns 120. | 
If there are covenants on the part of the mortgagee in the re- aſſignment, he 
may refuſe to take the principal and intereſt tendered, till he can adviſe whether 
he can ſafely execute; therefore the deed ſhould be left with him, and a time ap- 
pointed to pay after he may have adviſed, Wiliſbire v. Smith, P. 1744. 3 A. 
kyns 89. | 

"If 4 a mortgagee brings bill to redeem againſt B. a judgment-creditor who 
has one puny and two prior judgments, which he has taken an aſſignment of, 
in the ſame eſtate, by defire of the mortgagee, and on a decree for ſale, B. had 


been reported. beſt purchaſer ; A. ſhall pay him. intereſt for the accumulated ſum 


paid for the (CE: 5 J. per cent. on the principal, and 4 J. per cent. on the in- 
tereſt, and B. ſhall account for the profits received on the three judgments. Aſben- 
hurſt v. James, H. 1745. 3 Athyns 270. | 5 

If a man deviſes his eſtate, already mortgaged, to A. in tail, the reverſion in 
fee to the right heirs of her brother, of whom ſhe is one, and 7. levies fine, and 


. conveys to B. by leaſe and releaſe, in conſideration of money paid, and of paying 
600 ,. on the mortgage, and paying legacies charged on the eſtate, and afterwards 


„ 
1 
148 
21. 


1 


99 Fears, if {he ſo, long live, then to the iſſue of the march 
ver And, afterwards B. takes aſſignment of the mortgage, an 


marries B. and previous thereto the eſtate is ſettled on B. for life, then to A. "ue 


tecelves the rents, 
22 2915 a 5 
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ung dontinues in poſſeſſon on A.'s death; the reverſioners may redeem on paying 
their mate and inteteſt on the mortgage, and on the legacies paid, from the time 
of A's death only: Ameſbury v. Brown, T. 1750. 1Vezey 477. . 
f oppreſſion appears in the mortgagee, the court will direct in the decree every 

tding to be taken moſt ſtrongly againit him. Mitford v. Featherſtonhaugh,' T. 17 52. 
* Fey 445 * - by avs 


| 4 A. 7.) When a Mortgage ſhall not be redeemed. 


If relief is prayed where a mortgagee is patty, it is praying to redeem ; if on 
reference they do not redeem, the court will diſmiſs the bill, which is equivalent 
to a forecloſure. Cholmley v. Counteſs Oxford, H. 1741. 2 Atkyns 267. 
If A transfers 2500 J. E:ft-India ſtock to B. to ſecure 2000 J. and intereſt, and 
B. executes a defeazance, and 21 years afterwards the repreſentative of A. brings 
bill, the court will not decree a redemption. Lockwood v. Ewer, P. 1742. 
2 A:kyns-JOJ-. | | 
If there is a decree of forecloſure in common form, and the money is not paid, 
and a long time elapſes, but no final order of forecloſure ; this is a good * 
to a bill for redemption, but not by way of plea. Senbouſe v. Earl, T. 1752. 


2 Vezey 450. 


(4 A. 10.) Prior Incumbrance. 


Mortgage to A. for years, afterwards mortgage to B. in fee, A. aſſigns to C. 
who advances more money, and takes a conveyance of the inheritance, with agree- 
ment that the term ſhould be kept on foot as additional ſecurity, but it is not 
aſſigned to a third perſon ; C. ſhall be paid his whole money, for the term did not 
merge, the grant being void, as the grantor had nothing in him. Hoſtet v. Strong, 
H. 12 G. Str. 689. 

If tenant in ſpecial- tail makes a mortgage, and dies, and the remainder- man 
brings bill againſt an attorney who had the ſettlement and the mortgagee, and the 
attorney by anſwer ſubmits to produce it as the court ſhall direct, but before 

hearing delivers it to the mortgagee, the court will not compel the ſettlement to 
be delivered up. Sddon v. Charneils, P. 1731. Bunb. 298. 

Where there is a ſubſequent mortgagee without notice, who has poſſeſſion of 
the title-deeds, the firſt mortgagee ſhall not compel him to deliver them, but on 
paying his mortgage- money. Head v. Egerton, P. 1734. 3 P. N. 280. 

The reaſon why a prior mortgagee who has a puiſne incumbrance, ſhall not be 
redeemed by a ſecond mortgage but on payment of both, is, that he has the legal 
eſtate, which the court will not take from him unleſs he had notice. Morret v. 
Poſſe, T. 1740. 2 Atkyns 52. . gy 

A ſuit depending between incumbrancers on other eſtates of mortgagor's, and 
— 6 and his repreſentatives, known to a purchaſer, is notice. 

id. 


The prior and the puiſus incumbrance cannot be tacked, unleſs they are the 
ſame perſon in the ſame right. Bid. ; 
A mortgage may be tacked to a judgment, becauſe the judgment-creditors 
might bring ejectment on elegit, and have the legal eſtate, 1570. den 
An agent, truſtee, heir at law, or executor, purchaſing a pujſn? incumbrance, 
ſhall as againſt another incumbrancer be paid no more than'he gave for it; other- 
wile of a prior creditor, tho' he gave not the full value. BI. 
If a prior incumbrancer has alfo a bond, the bond ſhalf'be poſtponed to all in- 
cumbrances by mortgage, judgment, or ſtatute-ſtaple. Bid. 1 d 
4. gives judgment in 1698 for 600 J. to B. in 1707 they ſettle accounts, 


; 
, 
#&> 5 : 


9 - 


collateral ſecurity to judgment; in 1716 C. takes aſſignment of mortgage, 'recit- 

; 106 90 1. (the confideration) to be the full value of the eſſate ; C. is in inon of 

mother mortgage in 1688; C. ſhall not tack the two mortgages, yet the latter ſhall 

Habe telation to the judgment, and C. receive the ſum due oñ it prior to ere- 

5 - Foam for the money due fince 170%, only prior to creditors after 
| . 1d. | | 


4201. due on the judgment, and A. gives B. a mortgage for that ſum, as 
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Tf A. gives notes to B. expreſſing that the money received is to be ſecured by 
mortgage on his eſtate at 5. which eſtate he had before mortgaged to C. and . 
buys in a prior mortgage; he ſhall protect himſelf againſt C. for the notes as well 
as the firſt mortgage. Matthews v. Cartwright, J. 1742. 2" Athyns 347. 

'Tis a ſettled rule, that a judgment may be tacked to a prior mortgage. Seh- 
herd v. Titley, T. 1744. 2 Athyns 348. 5 


If A. mortgages his eſtate to B. and then the ſame to C. and afterwards ſells to 
D. a fee- farm rent iſſuing out of D. 's lands, being part of the mortgaged pre- 
miſſes, and then B. and D. agree, that on B. s being paid his mortgage-money, 
he will convey the fee - farm rent to D. who agrees in that cafe net to ſue A. yet 
C. ſhall be intitled to redeem B. and have an aſſignment of his whole ſccurien, 
and thereby to compel D. to redeem him as to the fee: farm rent. id. ö 

A mortgagee, who is alſo a bond-creditor, may tack his bond to his mortgage 
as againſt the heir, but not as againſt intervening incumbrancers of a ſuperior na- 
ture. Powis v. Corbet, J. 1747. 3 Athyns 550. | | 

Not in preference to other creditors under a truſt created by the will of the 
mortgagor for payment of debts. Heams v. Bance, H. 1747. 3 A'lyns 630. 

If a deviſee in truſt for payment of debts, mortgages the eſtate to a creditor ſr 
money lent him, he cannot retain for the old debt alſo, but for that ſhall come in 
pari paſſu. . Ithill v. Beane, H. 1745. 1 Vegq 215. | 

A puiſne incumbrancer cannot take in a firit incumbrance, and gain a preference 
to a ſecond, after a decree with direction to ſettle the priorities ; tho' he may Fen- 
dente lite. Mortley v. Birꝶbead, T. 1754. 2 g 571. 3 Athyns 809. 

If land ſubject to the payment of 500 /, and the truſtee for it is in poſſeſſion for 
ſeveral years, and the land is mortgaged; the mortgagee ſhall not be affected 
by this charge, for he may ſay the land has borne its burthen, Moore v. Mare, 
T. x56 3 Fraey 5690. 

A prior judgment-creditor getting a ſubſequent mortgage cannot tack it. Anz, 
T. 1755. 2 LVezey 662. Sed Q. Vide ante, Morret v. 1 offe. 


(4 A. 11.) Forecloſure of a Mortgage. 


Feme covert intitled to equity of redemption, ſhall be abſolutely forecloſed tho 
during coverture; and no day ſhall be given her or her heirs to redeem, after co- 
verture determined, Mallack v. Galton, H. 1734. 3 P. V. 352. 

Infant forecloſed has ſix months after coming of age to ſhew cauſe againſt the 
decree, but ſhall not ravel into the account nor redeem, by paying what is reported 
due, but is only intitled to ſhew an error in the decree. bid. Lyne v. Willis, 
P. 1730. 3 P. . 352. e eri vr 

If there is clear tenancy in tail, the remainder- man need not be a party to a 
bill of forecloſure; if there is an expreſs eſtate for life, he muſt. Sutton v. Stone, 
M. 1740, 2 Athyns 101. | | 

A mortgagee of a copyhold not in poſſeſſion, may bring his bill before admit- 
tance for forecloſure, and after decree bring ejectment. Bid. 


A bill of forecloſure is not neceſſary on a mortgage of ſtock, tho' it is neceſſary 


on a mortgage of land, Lockwood v. Ewer, P. 1742. 2 Athyns 303. 
A mortgagee ſuing for a forecloſure, may at the ſame time bring ejectment at 
law. Booth v. Booth, T. 1742. 2 Athyns 343. 

If mortgagee brings bill for a forecloſure againſt the mortgagor, and ſubſequent 
mortgagees, and the mortgagor acquieſces, and then the ſuſequent mortgagees 
purchaſe in the firſt; the forecloſure cannot regularly be kept open on the mort- 
gagor's bringing a bill againſt the ſubſequent mortgagees, ſuggeſting that all the 
money ſecured on his eſtate, except the firſt mortgage, was won at play, and for- 
feited to the heir at law, who has aſſigned it in truſt for him, and praying to re- 
deem on paying what was bond fide lent, but he may have the advantage of any 
equity at the hearing, notwithſtanding the forecloſure ;+ yet the court may (and in 
this caſe did) indulge the mortgagor with a ſhort. time. Fleetwood v. Jane 
Mi1948 "a An. 467. N i ora + Lodge” 124 0 1 
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The mortgagee of a naked advowſon ſhould not bring a bill of forecloſure, but 
ſguld pray a fale of the advowſon. Mackenzie v. Robinſon, T. 1747. 3 Atkyns. 559. 
wy 4 |; | 


— 


(4 A. 12.) When it ſhall be annulled. 


If a mortgagee cancels a mortgage, and it is found ſo in bis poſſeſſion, it is a 
releaſe ; but it does not re- convey, for that muſt be done by decd. Harriſon v. 
Owen, M. 1738. 1 Atkyns 520, 

Tho' there has been no demand of principal or intereſt for 20 years, yet a mort- 
gage {hall not be preſumed ſatisfied, for the mortgagee is ſuppoſed in poſſeſſion, and 
the mortgagor his tenant at will. Leman v. Neunbam, M. 1747. 3 Vezey 51. 


(4B.) Me exeat Regnum. 


NE exeat regnum was originally a ſtate writ, granted by the chancellor on ap- 
plication from the ſecretaries of ſtate, without cauſe, or ſhewing ſuch informa- 
tion as he thought of weight; but towards the end of James 1//, it was thought 
proper to grant it in caſe of interlopers in trade, great bankrupts, duels, and others 
concerning many of the ſubjets. Ld. Bacon's Ordinances, NY 89. 3 P. W. Zis. 

The court will not order ſecurity to be given, if the anſwer is come in. I hite- 
bead v. Murat, M. 1724. Bunb. 183. | 

But if he has not anſwered, and is in contempt, it will. Td. 

Lord Talbct C. was doubtful whether the common writ would reſtrain the de- 
fendant going to Scotland, and allo, whether he could alter the old eſtabliſhed form; 
and the regiſters ſaid, they never knew any. other than the common order made; 
and his lordſhip would make no order, but left them to proceed in the old beaten 
path. Hunter v. Maccray, P.5 G. 2. C.T. T. 196. 9 15 

It ought not to be granted without a bill firſt filed; per Talbot C. who ſaid he 
never knew it done, (tho' it was done by Zrevor M. R. in Lloyd v. Cardy, and by 
Cowper C. in 1709.) and ordered the writ to be ſuperſeded, and defendant diſ- 
charged out of cuſtody ; but 77 ſeems he had given bail in an action at law. Brunker's 
caſe, T. 1734. 3 PW. 312. 

It ought not to be granted when the demand is intirely at law ; for there plain- 
tiff has bail, and he ſhall not have double bail, at law and in equity. Bid. 
Pakeman v. Coſby, H. 1730. 3 P. V. 314. | 
Ihe court will not grant it, unleſs plaintiff ſhews the debt demanded againſt 
defendant to be certain, not when it is on a contingency. Anon. M. 1738. 
1 Atkyns-521, | | 

It 1s never granted where there is not a mere equitable demand ; except once, in 
compaſſiom to a wife who ſued for alimony in the Spiritual Court. Anon. TJ. 1741. 
2 Athyns 210. 

The court will grant it againſt a feme covert, executrix of her former huſband 
alone, if her preſent huſband is gone out of the kingdom. Ferning bam v. Glaſs, 
H. 1746. 3 Atkyns 409. © | | Tg 

The court will not grant ne exeat regno, on a bill for a ſum due for goods ob- 
tained by fraud, tho' plaintiff ſwears, he believes the goods were worth 700 J.; he 
muſt ſwear poſitively defendant is indebted to him in a certain ſum : if the bill is 
for an account, plaintiff's ſwearing he believes the balance in his favour will 
amount to ſo much, is ſufficient. Rico v. Gualtier, P. 1747.  Athyns 501. 

The affidavit to obtain it muſt not only ſay defendant is indebted, but muſt 
mention the facts on which it ariſes; if againſt an adminiſtrator, it muſt ſwear to 
the belief of A ets come to his hands. Anon. J. 1752. 2 Vezey 489. 
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T* a-judgment affecting an eſtate in Middleſex is ſigned-in, 17334. and regiſtered 
12th June 1735,,and a mortgage is made 24th May 1735, and regiſtered ad 
{une 1735, tho' there is proof by one witneſs that the mortgagee knew of the 
ns | judgment, 
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Scarbro', M. 


n 


judg ment, yet if he denies it in his anſwer, the mortgage ſhall not be psftpotieq , 
for, the court will not break in upon an act of parliament, on ſuſpicion, however 
ſtrong. Hine v. Dodd, H. 1741. 2 Athyns 275. n MA ber ge 

ing notice ar the time of execution, or at the time f paying the conſideration- 


.Denying 1 . f . RA 
money, is not ſufficient ; it muſt be, af or before the execution, Fitzgerald v. Burk, 


T. 1742. 2 Athyns 397. We e | « naman ita 
1 ſeized of land in Middleſex to himſelf and wife, and to ſuch perſons ag 


they ſhall appoint, which they by deed execute, and then A. mortgages, and the 
mortgage is regiſtered before the appointment, the mortgage ſhall take place. 


Scrafton v. Quincey, T. 1752. 2 Vezey 413. 
(4 C. 2.) What ſhall be Notice. 
A. purchaſes, pays part, gives bond for reſidue, before payment of the bond he 


has notice of an equitable lien on the premiſes; this is ſufficient, for tho' he has 


no relief at law, equity would ſtop payment of the bond. Tourville v. Naijh, 


T. 1734. 3 P. V. 307. ; | 
If a man has notice before the conveyance is executed, tho' after he has paid his 


money, it is ſufficient. Wigg v. Wigg, T. 1739. 1 Atkyns 382. 

Where a man claims under a conveyance, where there is an eſtate-tail prior to 
the eſtate under which he purchaſed, it is incumbent on him to ſee if that eſtate 
is ſpent, and he cannot in ſuch caſe protect himſelf by plea, as he cannot deny 
notice of plaintiff's title. Ke//al v. Bennet, H. 1736. 1 Atkyns 522. 


I 


[4 0G 3): EN pendens. 


If a bill is brought to eſtabliſh a will, it is /7s pendens, and affects a purchaſer 
under the will. Garth v. Ward, P. 1741. 2 Athyns 174. 30 

A decree is not implied notice to a puschaſer after the cauſe is ended, for it is 
the pendency of the ſuit that 1s notice; but if the decree is only for an account, 
and does not put an end to the queſtion, the ſuit is ill notice. Worfley v. E. 
Scarbro', M. 1746. 3 Atkyns 392. 

A ſuit about money ſecured on an eſtate, or other collateral matter, but not te- 
lating tothe eſtate, is not notice to a purchaſer of the eſtate pending the ſuit. Bid. 


(4 C. 5.) When Notice to One affects Another, 


If one perſon is employed as counſel or agent for both parties, both are affected 
with notice to him. Leneve v. Leneve, M. 1748. 3 Atkyns 646. 1 Vezey 64. 

If an agent has notice of a prior incumbrance on lands in Middleſex, this is 
a ſufficient equity to poſtpone a ſecond ſettlement, 'tho''the laſt is regiſtered, and 
the firſt not. id. « | e n 

If an agent employed to place out money on a ſecurity, admits that by former 
tranſactions he knew of an incumbrance, but thought the ſecurity good for both, 
it is good notice. A/bley v. Bailie, T. 1751. 2 Vezey 368. 

A ſecond mortgagee with notice of firſt, but without notice of a truſt- charge 
prior to both, of which firſt mortgagee had notice, muſt take ſubje& to that de- 


mand. E. Pomfret v. Ld. Windſor, T. 1752. 2 Vezey 472. 
% en bros th ©. 6.) When not 


If a man by marriage-articles agrees to ſettle a church leaſe on himſelf, wife, 
and iflue, and afterwards ſells it to a ſtranger, who has no notice of the articles, 
and his executors ſell it to B. who has full notice of them, and takes a collateral 
ſecurity ;. yet B.'s purchaſe ſhall ſtand good againſt thoſe claiming under the ar- 
ticles, _ Lowther v. Carleton, H 9 G. 2. C. T. T. 187. H. 1741. 2 All. 242. 

"If à counſel emp 7 5 to look over a title, by ſome other tranſaction foreign 2 


e, it does not affect the purchaſer. Bid. ne V. E. 
1740. 3 Athy 392. I wu 
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he court is tender of extending conſtructive notices, but will not lay it down 
3 4 general rule that notice to a perſon concerned for both parties is not good to 
a mortgigee, yet will adhere to this rule, that notice ſhould be in the ſame tranſ- 
ation. . Warrick v. Warrick, H. 1745. 3 Alkyns 291. 
Tho a father making ſettlement appears to have notice of a rent-charge on the 
lands, . this is not ſufficient evidence of notice, to affect wife and ſon claiming 
u 


under ſuch ſettlement as the apparent owner might make. Whitfield v. Fauſſet, 
H. 1749. 1 Vezey 387. 


(4 C. 7.) When Notice does not prejudice. 


A man who purchaſes for a valuable conſideration, with notice of a volunta li 
ſettlement from a perſon who bought without notice, ſhall ſhelter himſelf under 1 
the firſt purchaſer, but his intereſt muſt be exactly the ſame. Brandlyn v. Ord, 1 


M. 173%. , 1 Atkyns 571. NY 
che (4D.) Obligation. 1 


4 

(4 D. 1.) Shall be cancelled, 1 

| Judgment ſhall not be preſumed fatisfied merely from length of time, (as 4D. 1.) ig 
A 42 years) if ſatisfaction is not entered on record. Kemys v. Ruſcombe, T. — ſatis- [| 


1740. 2 Atkyns 45. | 44 

Where no demand has been made on a bond for 20 years, it ſhall be deemed 1 
fatisfied, even at law. Gratwick v. Simpſon, H. 1740. 2 Athyns 144. 44 

If a woman aged 26, but her father being alive, enters privately into joint bonds ly; 
with a man for marriage, tho' there are no marks of fraud, nor any great in- 
equality of circumſtances or condition, yet on application of the woman, the 
court will (on public and general conſiderations chiefly, and for that it is a 
fraud on the parent) decree the bond to be cancelled. Woodbouſe v. Shepley, H. 
1742. 2 Athyns 535. : 


(4 D. 3.) 


If on marriage articles, A. gives 3000 l. with his daughter, and B. gives up (4 D. 3.) 
300 J. per annum of her jointure to her ſon, for a ſettlement on the marriage, but If the obliga- 
the intended huſband ſecretly, without the privity of his relations, gives a bond 2 bo : 
to refund 1000 J.; a perpetual injunction ſhall go againſt the bond, at the ſuit of fraud. 
the obligor himſelf. Turton v. Benſon, M. 6 G. per Parker C. on appeal from 
the Rolls. Str. 240. | N 

If a poor man ſuing for an eſtate gives bond to a perſon aſſiſting him with 
ſmall ſums. and taking pains in the affair, and this is obtained by preſſing for 
payment of the money advanced ; the bond ſhall ſtand as ſecurity only for the 
money advanced, and intereſt, and the obligee may bring quantum meruit for his 
pains, Sc. Proof v. Hines, TJ. 9 G. 2. C. T. T. 111. > 

S. aged 30, father and mother dead, married, in poſſeſſion of 7, 500 J. per annum, 
naturally ſtrong, but hurt by debauchery, greatly indebted, and having great ex- | 
pectations from his grandmother M. aged 78, but healthy, applies to J. a ſtranger 
for ooo J. to pay his debts, which he gives him, taking a bond conditioned for 
payment of 10, ooo J. at M.'s death, if S. ſurvives her, but not otherwiſe, Six 
years five months after M. dies, and two months after J. delivers up bond to be 
cancelled, and S. now in great circumſtances executes new bond for 20,000 J. con- 
ditioned for payment of 10,000 /. and intereſt in four months,and gives warrant of 
attorney to enter up judgment, which is done; a year after giving the laſt bond $. 
pays J. 1000/. in part, and three months after 1000 I. more, and three months 
after, that is, twenty months after M's death S. dies, having never ſought relief 
againſt the bargain lrg a ſhall have relief only againſt the enalty, but ſhall 
2 he principal and intereſt on the laſt bond, with coſts at 7 and for ac- 
eO dging latisfaction, (but not in equity) for this firſt bond is not uſurious, 
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nor contrary to conſcience, and relieyable on any army of equity; and if it had, 
yet the. bond amounts to a confirmation, and is ſufficient to bar the execy. 
tors of relief. Earl Cheſterfield, Executor of Spencer, v. Janſſen Bart. T. and H. 15 fo. 
on great conſideration, per Hardwick: C. Lee C. J. Ville. C. J. Strange M. R. 
and Burnet J. unanimouſly. 1 Atkyns 301, 339. 2 YVezey 125. 1 ii. 286, 
The court will direct an inquiry before a maſter into the conſideration of a 
bond, if there is ſuſpicion of fraud; as if two bonds are given the ſame day for 
different ſums, and one of them juſt double the penalty of the other. Reed v. 
is 01 > Reed, M. I739- 2 Atkyns 16. | 1 h | 
ww 9120 If a woman about to marry, parts with ſome of her property, or gives ſecurity 
or aſſignment, the court will relieve, unleſs for valuable conſideration ; and in that 
caſe, huſband from whom it was concealed, tho” his bill is diſmiſſed, ſhall not pay 
coſts, unleſs the concealment was at his wife's requeſt. Blancbet v. Foſter, P. 1151, 


2 Vezey 204. 


48% 


(4 D. 5. If on bond of reſignation, inſtead of requiring it, it is agreed incumbent ſhall 
If che con- pay 3ol. per annum, and he pays it for ſome years; injunction ſhall be granted to 


1 the bond. Peele v. Chapel, M. 9 G. Str. 534. | f 
oe” If a bond is given for having procured the office of ſuperviſor of exciſe, and 


for being to procure the office of collector, it is within flat. 5 & 6 Ed. 6. and ſhall 
be cancelled. Lau v. Law, M. 9 G. 2. C. TJ. TJ. 140. 3 P. V. 391. 

If a man living ſeparate from his wife, marries a woman who knows not his 
wife is living, which ſhe afterwards diſcovers, but the man prevails with her to 
ſtay with him ; and five years after gives a bond to a truſtee for her, to leave her 
1000 1, at his death, and dies; this ſhall be poſtponed to all ſimple contract debts; 
it is worſe than a voluntary one, being on a wicked conſideration ; had it been 

ven immediately after the diſcovery, and ſhe had quitted him, it would have 
been good. Lady Cox's caſe, M. 1734. 3 P.W. 339. 

If a man on a compoſition with his creditors, gives a bond to one to pay him 
the reſidue of his debt, over and above the compoſition, in order to induce him to 
conſent, it is void, as within the equity of 5 G. 2. c. 30. . 11. Semb. Spurret 
v. Spiller, M. 1740. 1 Atkyns 105. | 

If a man gives bond to another, for uſing influence over his grandfather to 
make a will in hisfavour, and not alter it, it ſhall be delivered up, but without coſts. 


Debenham v. Ox, T. 1749. 1 Vezey 276. 


an 6) If two perſons are jointly bound, and one dies, equity will decree his repreſen- 
Obligation by tative to be charged par! paſſu with the ſurvivor, Primroſe v. Bromley, M. 1739. 

a ſurety, I Atkyns 89. | 
If A. and B. principals, and C. ſurety, are jointly and ſeverally bound to D. and on 
C. 's becoming uneaſy, D. agrees with A. to take four notes, and a draft of A. and 
B. on a banker, in lieu of the bond, but makes A. give him a note figned in the 
names of A. B. and C. (but without C.'s knowledge, ſemb.) to make good any 
deficiency, and D. puts the bond, with a receipt for principal and intereſt, into 
C.'s hands, and A. and B. become bankrupt, C. ſhall not be liable. Skip. v. Huey, 

P. 1744, 3 Atkhyns 91. 

If a bond is burnt or cancelled by accident or miſtake, or. procured by fraud 
by the principal to be delivered up, this court will ſet it up againſt a ſurety, tho' 
extinguiſhed at law. Bi. | 

I a father gives bond for money advanced by his daughter to his ſon on his 
marriage, the ſon pays the intereſt ; yet it ſhall be a debt on the father's eſtate, 
for it is an advancement of the ſon. Hill v. Ballard, 1747. 1 Vexey 77. 

If A. tenant in tail to raiſe money to pay debts on his eſtate, propoſes to his 
brother B. tenant in tail in remainder to join in mortgage for 1000 J. and in a bond, 
which is done, and A. only receives the money; the perſonal eſtate of A. ſhall 
be liable in the firſt place. Robinſon v. Gee, J. 1749. 1 Yezey 251. | 

A: ſurety. has no right to have the bond aſſigned to him on paying the money; 
and if he tenders the money on that condition, which the obligee refuſes and 
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tete iver (ball not be femoyed at the requeſt of his ſureties only, not the 
fugeties diſcharged: that others may be appointed, unleſs it appears for the good of 
the eſtate. - Griffith v. Griffith, T.1751. 2 Vezey 400. 0 
he court will not order an obligee to affign a bond to the ſurety on payment, 
for the principal co-obligor might then plead payment, on an action in the name 
of the obligee; but ce, or perhaps ſumpſit, lies. Waffington v. Sparks, T. Ty 54. 
ane . | a 
90 $01 l b | | _ | 
The expence a man is at in ſtanding for member of parliament at the requeſt , ( P. 7.) 


of another, is not a valuable conſideration. Stiles v. Attorney- general, H. 1 740. 5 1 


2 Atkyns 152. | ration for it. 


In an unqualified perſon taken poaching gives bond for 100 J. with his father (4D. 9.) 
furety, not to ſhoot, hunt or fiſh again, without licence from the gamekeeper, or Ii there be an 
in company with. qualified perſon ; and three years after, invited by the game- = 4 
keeper's brother, he angles and catches two flounders in his company, and dies ; f 
and two years after the father is an evidence againſt two of the lord's ſervants, 
and then the bond is recovered againſt him, the court will order the penalty and 


damages to be returned. Rey v. D. of Beaufort, T. 1741. 2 Atkyns 190. 
(4 D. 10.) 80 the Obligor ſhall be relieved. 


If A. borrows money of B. on bottomree, and agrees to pay 26 J. per cent. the 
principal to be diſcharged when the remittances from the ſhip and produce are ſold, 
after the return of the ſhip till the ſale only 5 J. per cent. to be paid; proviſo, if 
the whole goods loſt, the 2 to fink ; if part, to abate proportionably ; B. 
ſhall have 26 /. per cent. for the tums lent during the voyages outward and home- 
ward ; as to the homeward, only in proportion to the value of the goods remitted ; 
and 5 J. per cent. for the reſt of the time. Warner v. Watkins, P. 1737. 2' Ath. 4. 


If A. under criminal proſecution, unable to get bail, employs B. an attorney, (4 D. 130 
who by A. s inſtructions in writing, draws his will, with a legacy of 1000/1. to IH the obliga- 
B., who afterwards procures bail for A. and on the very day A. gives bond to B. +432 <p 
to be void on leaving him a legacy of 1000 J. A. afterwards revokes this will, and vance, or by 
makes another, leaving no legacy to B.; yet equity will relieve againſt the bond, force or terror. 


Walmeſiey v. Booth, T. 1739. and P. 1741. 2 Athyns 25. 
(4 D. 13.) So the Obligee ſhall be relieved. 


If A. and B. give a joint bond, and the condition is joint and ſeveral, the re- 
preſentatives real and perſonal of one dying, are liable. Biſhop v. Church, M. 1750. 
2 Vezey loo, 37 1, | 

An obligee does not loſe his equity againſt a joint-obligor or his repreſentatives, 
by refuſing them liberty to ſue the other joint-obligor in his name; for he is not 
- obliged to do it. hid. 1 b — ck | 


If money is lent to two perſons, and either thro fraud or want of ſkill the (4 D. 14.) 
bond is made joint only; the court will decree as if it had been joint and ſeveral. If the per- 
Soyo. v. Vaughan, H. 1739. 2 Athyns 31. «> 1 | _— we þ 

huſband previous to marriage gives bond to wife, to ſecure her 1700 J. if ſhe 5 
ſurvives ; as there is fraud in the huſband, equity will carry the agreement into 
execution according to the intention. Watkyns v. Wathyns,. M. 1740. 2 Ath. 96. 

If 4, gives a bond to B. a merchant, as a ſecurity for his ſervice in buying goods 
abroad, where he is to ſtay a limited time, he buys very little, and returns be- 
fore the time; this court cannot decree the penalty, for it is a bond for ſervice 
only, and not like a nomine pane, where it is conſidered as the ſtated damages. In 


d ec the reeyedy_ is action quantum dammjfcar. Benſon v, Cie, A 1746, 
3; 55 395. aide: a | OT $413 - 215-1493. 0-1-4 
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of his daughter, gives bond to ſettle one · third of Naa. 


whatever lands come to him on his father's death, the court will decree a ſpecific be relieved 
_ Peffofaiance. Hapſan v. Trevor, M. 9G. Str. 533. * en the 


(4D. 17.) M 


_. G HAN O FE R Y. 
(4D. 17.) An Obligation ſhall be delivered up. 


g nnn N |; , 
If it be not But where two pattners are obligors, and on breaking up the partnerſhip 
ſed within a agree that all bonds ſhall be diſcharged by one only, and the obligee agrees 
1 with him to leave the money with him on a higher intereſt, and receives ſuch 
intereſt accordingly, and leaves the money in his hands for many years While 
ſolvent, and on a commiſſion of bankrupt comes in and has his dividend, yet the 
other obligor ſhall pay the remainder of the principal and intereſt at the firſt rate, 


Heath v. Percival, M. 7 G. Per Parker L. C. Str. 403, 
(ID. 19.) When there {hall be no Relief upon an Obligation 


If an unqualified perſon is carried before a juſtice for carrying a gun, enters 
into bond with his father for ſurety of 100 J. not to ſhoot, hunt, fiſh, Sc. again, 
unleſs with the gamekeeper's licence, or in company with a qualified perſon; it 
ſhall not be ſet afide ; for ſuch bonds are beneficial, even to the obligor ; and they 
are not malum in ſe but ſimilar to the bonds directed to guard againſt offences in 
the cuſtoms, and againſt deer-ſtealing. Roy v. D. of Beaufort, T. 1741. 2 A. 

ns 190. ' 

9 Such bond ſhall not be deemed a bare ſecurity that the obligor ſhall not offend 
again, but is by way of ſtated damages between the parties. bid. 

If A. aged 24, gives bond for payment of 500/. to B. fix months after his 
father C.'s death, then 70, if he ſurvives him, if not the bond void; B. dies, two 
years after his executor aſſigns to D. C. dies, D. dies, application to A. who 
does not deny the bond, but knows nothing of D.'s executor, A. dies, application 
to his widow, then action brought, and verdict and judgment, and before judgment 
a bill for relief 15 years after C,'s death, this cour t will only relieve againſt the 
penalty. Hill v. Caillovel, M. 1748. 1 Vezey 122. 


4D. 21.) A bond given to a kept miſtreſs for maintenance of her and her child, ſhall not 
If it was prz- be ſet aſide in favour of obligor's legitimate children, or heir, (if not obtained by 
minen pudoris. fraud;) but ſhall not be paid out of perſonal eſtate till after ſimple contracts, and 
1 perſonal falls ſhort, then out of real eſtate. Cray v. Rooke, M. 9 G. 2. C. J. 
. 
5 If 4. becomes acquainted with an orange-wench at the playhouſe, gives her a 
bond for 1000 J. to marry her in a twelvemonth, or pay her 500 J. and afterwards 
gets the bond from her and deſtroys it, but offers to execute a new one, which he 
afterwards refuſes, and ſhe brings bill for the 500 J. and dies, and her mother 
and adminiſtratrix revives ; A. ſhall pay her the 5001. and intereſt from filing the 
original bill, and coſts. Atkins v. Farr, H. 1738. 1 Atkyns 287. | 
If a bill be brought to have ſatisfaction for a bond alledged to be given as pre- 
mum pudicitiæ, and a croſs- bill to be relieved againſt it, on a ſuggeſtion that the 
obligee was a lewd woman, of an infamous character; under this general charge, 
evidence of particular facts may be given, but it muſt be pointed and applied to 
the general charge; and if it is proved that ſhe was guilty of acts of lewdneſs be- 
fore her acquaintance with the obligor, the court will order the bond to be deli- 
vered up. Clarke v. Periam, T. 1742. 2 Athyns 333, 337. 

Ik a bond is given by A. upon articles importing a direct aſſignment by 2 
huſband of his wife (who is alſo a party) to the ule of A. with covenant for 
quiet enjoyment, and further aſſurance, and an aſſignment and bill of ſale are 

given by A. in truſt, for the benefit of the wife, they ſhall both be ſet aſide ; as pro 

tur pi cauſa. Robinſon v. Gee, T. 1749. 1 Vezey 25 | 5 
But if A by will deviſes the ſame goods to the wife — Q. Whether it ſhall be 
ſet aſide? Did. | | 
If a young woman of good character comes to live in a married man's family, 
is ſeduced by him, and is the occaſion of ſeparation between him and his wife, 
the court will not give relief on a bill for payment of 100 J. and an annuity granted 
by him to the woman, Prieſt v. Parrot, H. 1750. 2 Vezey 160, h 
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Duet v. Barker, P. 1728. - Bunb. 251. 


title; and fays he has no lands in his poſſeſhon belonging to plaintiff. Bp. E 


v. Kenrick, M. 1732. Bunb. 322. ä 9 


(4 G.) Perpetuity. 
(4 G. 1.) In Ohattels perſonal. 


A commiſſion to ſet out lands ſhall not 8 if defendant denies an; 
7 


F | a man deviſes money to his daughter, and the heirs of her body, and then to 
another perſon, it has not been ſolemnly determined that the whole ſhall go to 


the firſt taker. D. per Hardwicke C. Phipps v. Steward, H. 1737. 1 Att. 28 5. 


A limitation over of perſonal eſtate after the death of the firſt taker, without iſſue, 


generally, is void, as being too remote. Beauclerk v. Dormer, T. 1742. 2 Atk: 308, 

Equity admits like limitations in perſonal, as in chattels real ; but will carry the 
limitation of a perſonal chattel, or the truſt of it, no further than the judges do 
legal limitations of terms for years. Bid. Tj 

The court will not admit of a diſtinction between chattels perſonal and chattels 
real, for it would introduce confuſion. 7614. | RE how 

If a man makes his will, and directs his executors to intail his perſonal eſtate 
on his daughter, and her iſſue, and on failure thereof, to divide it moietively be- 
tween his two nephews; his intention being it be made good to his daughter for 
life, and her lawful heirs for ever, and on their failure, to go to his faid 'nephews 
moietively; it is too remote, and the nephews take nothing. Q. as to the iſſue. 
Z. Stafford v. Bulkley, H. 1750. 2 Vezey 170. 


(4 G. 2.) In Chattels real, 


If a man deviſes chattels real to his fon A. and the iſſue of his body, then to 


his ſon B. and the iſſue, Sc. then to C. &c.; the whole intereſt veſts in A. and the 
limitations over are void. Fereyes v. Robertſon, P. 1731. Bunb. 301. | 
If a man deviſes a term to A. for life, remainder to the children A. ſhall leave 
at his death, and if they die without iffue, then to B.; this is a good deviſe over 
to B. Atkinſon v. Hutchinſon, P. 1734. 3 P. V. 258. | 
If a mani ſeized and poſſeſſed of real and perſonal eſtate, deviſes to truſtees to 
ay the profits to A. for life, and if the marries B. then after her death to B. for 
4 after both their deaths to their firſt and other fons in tail-male, then to their 
daughters, to be equally divided, for want of ſuch iſſue, to the iſſue male or fe- 
male of the ſurvivor, if neither leave iſſue then to C. for life, and then to the 
children D. ſhould at his death leave living, or his wife be enfent with, that ſhall 
attain 21, their heirs, executors, &c. ; this limitation of the perſonal eſtate of 
teſtator to the children of D. cannot be maintained; for A. and B. were made 
tenants in tail, and the limitations after that are void. Sabbarton v. Sabbarton, 
M. 8 G. 2. C. J. T. 55. N. B. This deciſion is contrary to the opinion of B. R. 
on a caſe ſtated for their opinion in this cauſe by the chancellor; where it is de- 
termined by the four judges, that if a term for years had been bequeathed in the 
ſame manner, the limitation had been good. And a decree was'made accordingly, 
9 C. in M. 1739. B. R. H. 413. Andr. 333. C. T. T. 245. 
2 P. V. 699. | SOL EW 
If a man by his will gives his (leaſchold) houſe, pictures and ſtatues, to his 


wife for life, and if ſhe marry again to his eldeſt ſon; and his iſſue, Gc. and if 


teſtator leave no lawful iſſue, then to A. and his iſſue; and by another clauſe de- 
clares that his eldeſt ſon and his iſſue, and if he leave none, his eldeſt daughter, 
and her ifſue, ſhall have his whole eſtate real and perſonal, except what he has 


given to his wife, or to other uſes; and by another clauſe, that if no ſon or daughter 


3 P ſhall 


return of a commiſſion, it may be amended by the commiſſioners, on motion, 


(4 H. 2.) 
For proviſion 


for younger 
children, 


the court will decree the truſtees to convey to the wife a jointure not exceeding 
boo l. per annum, liable to taxes, c. Hervey v. Hervey, M. 1739. 1 Athyns 561. 


and proviſion for a wife, as well as in favour of purchaſers or creditors. Bid. 


It is not neceſſary that the wife or child applying be totally unprovided for. id. 
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ſhall leave a child behind them, then the (aid A. and his ifue ſhall have all his 
eſtate, real and perſonal, juſt in the ſame manner, and with the ſame reſtrictions 
and exceptions, as to his wife; the limitation to A. is not too remote, and he ſhall 
have the houſe, pictures and ſtatues. Sheffield v. E. Orrery, M. 1745. 3 Ath, 282. 

If A. deviſes his full and whole eſtate, bank-ſtock; &c. to his nephew B. and 
his legitimate heirs, and if he dies without them to C. ; legitimate heirs are hcirs 
of his body lawfully begotten, and the contingent limitation is too remote, and 
void, unleſs ſomething confines it to the time of his death. Barret v. Beckford, J. 
1750. 1 Yezey 519. ; ; 

If a leaſe for years is ſettled in truſt, to permit A. to receive for life, then g. 
for life, then to truſtees to aſſign to the eldeſt fon of A. on B. or for want of ſuch 
iſſue of ſuch ſon, to their daughters equally ; if no iſſue, to A. his heirs, executors, 
Sc.; this ſhall be conſtrued as dying without ſuch ſon living at the time of his 
death, and the remainder over to the daughters is good. Exel v. Wallace, H. 1; co, 
2 Vezey 117. Affirmed by Ld. Hardwicke, on appeal. T. 1751, 2 Vezey 318. 


(4 G. 3.) In an Eſtate of Inheritance. 


If a man makes his will, © I make A. my ſole heir and executrix, if ſhe dies 
« without iſſue, ben to B. he to pay C. 5000/. and to D. and her daughter 
© 100/. each, and A. to keep D.;” and A. levies fine, and ſuffers recovery; the li- 
mitation over is void, and cannot be confined to A.'s dying without leaving iſſue 
at her deceaſe. Beauclark v. Dormer, T. 1742. 2 Atkyns 308. 

If by marriage-articles A. covenants to ſettle 200 J. on his wife for life, then to 
truſtees to preſerve, &c. for his firſt fon, then to the firſt ſon of ſuch firſt ſon, 
with remainders over; the firſt ſon takes an eſtate-tail, for one not in being cannot 
take leſs. Hucks v. Hucks, T. 1754. 2Vezey 568. | 

Whether a ſettlement, impowering truſtees from time to time, at the requeſt of 
tenant for life in poſſeſſion on the birth of a ſon, to reduce the eſtate-tail of ſuch 
ſon to an eſtate for life, was agitated on the Duke of Mar/borough's will, but never 


determined, Ibid. : Ae, eee, e, eee, e. , ,. 


N H E R E there is a power to charge an eſtate with a groſs ſum, it implies 
a power to charge it with intereſt. Boycot v. Cotton, M. 1738. 1 Ath. 552. 

If A. has a power to diſpoſe of an intereſt in ſuch ſhares as he thinks fit 
among his children, and for want of appointment to his right heirs, and he by 
will delegates it to his wife, to diſpoſe in ſuch ſhares as ſhe thinks fit, between his 
ſon and daughter, and for want of appointment, in equal ſhares, to them ; this is 
a good appointment to the two children, in equal ſhares; for A. could not delegate 
his power. Ingram v. Ingram, M. 1740. 2 Atkyns 88. 


(4 H. 6.) When a deſective Execution ſhall be aided. 


If a man ſufficiently deſcribes the eſtate he has a power to charge, it is bound, 
tho' he does not refer to the deed out of which the power riſes, Probert v. Mor- 
gan, P. 1739. 1 Atkyns 440. 

If A. has a power to ſettle a jointure, (i. e. to convey a legal eſtate) on any after 
wife during her life, not exceeding 600 J. per annum, and he in execution of it 
conveys the lands to truſfees, (not to the wife) to raiſe char 300 l. and by another 
deed 300/. more clear of taxes, Ic. this execution is void in law and equity; but 


Equity will ſupply a defective execution of powers, in caſe of younger children, 


And it will aid, if intended for proviſion, whether voluntary or not. 14:4. 


A perſon 


. NH CE EF 


A perſon who has not the proviſion ſtipulated for muſt be conſidered as abſo- 
lutely unprovided for. 16:9. * 8 8 
If one has a power to ſettle a jointure of 4000 J. per annum, without deduction 
or abatement Ge any taxes, charges or impoſitions, impoſed or to be impoſed, 
parliamentary or otherwiſe ; and articles are made, that he will ſettle 3000 J. per 
amum over and above reprizes, purſuant to the power, and a ſettlement is made 
of lands, with covenant that the lands ſhall produce 3000 J. clear of all taxes and 
prizes, and there appears afterwards a deficiency ; the jointreſs ſhall have the de- 
ficiency made good, and is intitled to ſuch a jointure as at executing the articles 
was worth 3000 J. per annum, free from all incumbrances, rent- charges, rents- 
ſeck, fee-farms, quit- rents, annuities, ſtipends to miniſters, penſions and pro- 
curations, and from all parliamentary taxes or impoſitions, of ſuch nature and 
kind as were in being at the time of executing the ſaid power, and particularl 
from the land-tax then in being. Marcbioneſs Blandford v. Dutcheſs Marlborough, 
P. 1743. 2 Atkyns 542. 

If father tenant for life, and his ſon in tail, agree to charge land with a 
ſam for younger children after father's death, as he by will duly executed ſhall 
appoint, and he appoints by will, executed before two witneſſes, it is good, for 
nothing paſſed from him; otherwiſe had it been the owner of the eſtate. Jones v. 
Chugb, T. 1751. 2 Vegey 365. | 


(4 H. 7.) When it ſhall not be aided. 


If for providing for ſuch younger children as father and mother ſhall leave un- „ H. 7.) 1 
married or unprovided for, truſtees are to raiſe 1000 J. to be paid ſuch younger 423 
children, in ſuch manner and proportion as they ſhall appoint, and in default to is not purſued. 
faid younger children, or ſome of them as ſurvivor ſhall appoint, and in default, 
equally ; and father ſurviving, and very old, appoints 501. to A. to pay a debt 
which he owes, 1251. to B. 8251. to C. and nothing to D. it is void; as contrary 
to the intent of the power, which is to provide for all unprovided for, and an- 
nexing a condition he had no power to annex.” Burleigh v. Pearſon, T. 1749. 

1 YVezey 281. | 

If a widow by her huſband's will has power to appoint 6020 /. among her 
children, ſhe cannot give to grandchildren, nor give a diſcretionary power to 
another to appoint. Alexander v. Alexander, J. 1755. 2 Vezey 640. 

If ſhe gives part to C. for life, and then to her children; C. has it for life, and , 
then it falls into the reſidue. - Bid. 

It ſhe gives part to truſtees to apply it as they think fit, for the ſupport of her 
ſon F. his wife and children, but not to pay his debts ; F. is intitled to the whole, 
and it muſt be ſubject to his debts, Vid. 


(4 I.) Purchaſe. 
(4 I. I.) What ſhall be a Purchaſc. 


IF 4. mortgages an eſtate to B. who mortgages it to C. for 200 J. charity- 

money, directed to be laid out in purchaſe of lands in fee, and C. leaſes the 
eſtate to A.'s heir for 5000 years, for 12 J. per annum the three firſt years, and 10 J. 
per annum for the remainder of the term, and if the 200 /. repaid in the three 
firſt years, the premiſſes to be re-conveyed ; if it is not ſo paid, it ſhall be deemed 
an abſoJute purchaſe, Miller v. Lee, H. 1742. 2 Athyns 494. | 
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(4 I. 3.) When a Purchaſer ſhall be relieved againſt Incumbrances. 


A purchaſer for a full conſideration ſhall not be rejudiced b 5 
. AM. . br | ced the. ke 
or 1gnorance of ſome of the parties to the conveyance, pe . {yu 
tiage-ſettlement. Maiden v. Menil, P. 1737. 2 Athyns 8g. 
I a mortgagee preſent at a treaty for marriage of mortga 


| | rl gor's ſon conceals his 
mortgage, and aſſures the father that he will truſt his perſonal ſecurity, the ſon, 
01730 K | ' ou | 


Wife 


under a mar- 


„ee 


wife and iſſus, ſhall hold the lands 
TD. 1940. 2 Athyns 49. * 


v. Nichols, in Sc. M. 1: G. Str. 664. 


G NH Ne 75 
againſt the mortgagee, Berrigrd v. Miſuar di 


(41. 4.) When not. 


If the purchaſer of lands in Middleſex knows they are charged with an annuity, 
he ſhall pay it, tho' the grant was not regiſtered according to 7 Ar. c. 20. Cbeva 


"If a man after marriage, in conſideration of 100 J. paid by his wife's mother, 
ſettles 100 J. per annum on himſelf for life, remainder to his ſon, &c. and his mother 
joins in the conveyance, and thirteen years after he mortgages ; mortgagee ſhall 
not forecloſe. Jones v. Marſh, H. 8 G. 2. C. T. T. 64. | 

A man cannot defend himſelf in equity as a purchaſer for a valuable conſidera. 
tion, under articles only; but if injured, muſt ſue at law on the covenants. Brand- 
n v. Ord, M. 1738. 1 Athyns 571, 

The court will not decree a voluntary conveyance to be delivered up to a pur. 
chaſer on valuable conſideration, unleſs fraud appears. Oxley v. Lee, H. 1736. 
1 Atkyns 625. | 

If tenant for life covenants to renew a leaſe, and his ſon tenant in tail, and in- 
titled to his eftate, afterwards covenants alſo, and then ſells the eſtate to 4. who 
has notice of ſuch covenant, and an allowance for it in the purchaſe 5 A. is bound 


to renew. E. Brook v. Bulkeley, T. 1754. 2 Vezey 498. 


(4 I. 6.) When he ought to diſcharge. prior Incumbrances out of 
| the Purchaſe-Muney, - — 


If there is a truſt or deviſe, or a decree for payment of debts in general, with- 
out ſpecification of them in a ſchedule, a purchaſer or mortgagee is not obliged 
to ſee to the application of the money ; if there is ſuch ſpecification he is obliged, 
and the eſtate remains liable, Lloyd v. Baldwin, M. 1748. 1 Vezey 173. 


(4 K.) Recovery, Common. 
(4 K. 1.) Of what Effect it is in Equity. 


F A. deviſes lands to B. and his heirs, to the uſe of B. and his heirs, in truſt 

for C. and the heirs of her body, remainder to B. in fee, on condition that he 
marry C. which he offers, and ſhe refuſes and marries another, and at full age ſuf- 
fers a recovery with her huſband; this bars the remainder, tho' without a fine, 
and tho the bargain and ſale to make a tenant to the precipe, is not inrolled till 
after the recovery compleated. Robinſon v. Comyns, H. 9 G. 2. C. T. J. 164. 

If there is a limitation in a will to C. and his heirs, to the uſe of him and his 
heirs, in truſt to pay debts, and then in truſt for D. and the heirs of his body, 
and in default, remainder to C. and his heirs, provided he marries M. and D. 
ſuffers recovery, it bars the remainder to C. which was of an intereſt diſtinct, either 
from the legal eſtate or the uſe. Robinſon v. Cuming, P. 1739. 1 Atkyns 473. 

A recovery in C. B. is not good of copyhold lands; but of cuſtomary freeholds, 
which paſs by ſurrender in a borough-court, it may. Oliver v. Taylor, T. 1740. 


1 Athyns 474. 


eg 02 (4 L.) Releaſe, 
(+ L. 1.) When it ſhall be avoided. 


| | Releaſe procured. from a perſon immediately on his coming of age, 


always gives a ſuſpicion of fraud, eſpecially if no accounts are ſettled, or 
account in writing produced. Steadman v. Palling, H. 1746. 3 Athyns 423. 
But after a long acquieſcence, the court will not ſet it aſide againſt the repreſen- 


tative, againſt whom no fraud is charged; till, onan account taken before the maſter, 
it ſhall appear to have been unfair. 1519. USE ih nite 1 


- 


I there is an affignment of a bond in truſt for the benefit of others, whether ( 


ti 5 or obtained 
Fink or without confideration, precedent to a releaſe, the obligee cannot releaſe ; - 
2 it operate to the releaſee, as he muſt be preſumed to have notice of the n 
affignment, being a truſtee in it. Bower v. Swadlin, M. 1738. 1 Atkyns 294. agreement. 


sd L. 4.) When it ſhall not be avoided. 


4 el to one obligor, is a releaſe to both, in equity as in law. Bower v. 
Swadlim, M. 1738. 1 Athyns 294 


(4 N.) Rent. 


( 4 N. 1.) When recovered in Equity, tho' there is no Remedy 
at Law. 


F A. makes a leaſe of a coal-mine, reſerving rent, to B. who declares a truſt of 
this leaſe, that he is truſtee for five perſons, they enter and take the benefit, then 
FB. becomes inſolvent, the mine unprofitable, and the partners abandon it; the 
ceftuique truſts ſhall pay the arrears during the time they concerned themſelves in 
taking the profits. Per Talbot C. on appeal from the Rolls, Clavering v. Weſtley, 


T. 1736. 3 P. V. 402. —_ 
If thro' proceſs of time the remedy at law is loſt, or become difficult, equity 


will give relief on the foundation only of the payment of the rent for a long 
time, or where the nature of the rent is not known, ſo as to be ſet forth, but 
then all the terretenants muſt be brought before the court. Benſon v. Baldwyn, 
P. 1739. 1 Atkyns 598. i ; ; 

A mere grantee of the crown, without aid of parliament, of rents of a manor 
where there are no demeſne lands to diſtrain on, may have relief in equity. D. 


Leeds v. Powell, M. 1748. I Yezey 171. 


An aſſignee who has aſſigned is liable to the rent incurred before the aſſign- ( d. 4 
ment, and as there is no remedy at law the arrears may be recovered here. Valliant Againſt an 


v. Dodemede, P. 1743. 2 Atkyns 546. 
But the aſſignee is not liable to the rent incurred after the aſſignment by him to 


another. Bid. 
(4 N. 5.) When apportioned in Equity. 


Where money is ſettled to be laid out in land, and in the mean time inveſted in 

overnment-ſecurities, and tenant for life dies in the middle of the half year, the 

Gividend ſhall not be apportioned, but paid to the reverſioner; in caſe of a mort» 
gage it is otherwiſe. Sherrard v. Sherrard, P. 1747. 3 Atkyns 502. 


(4 P.) Sattsfactton. ; 


Fa man leaves 520 J. to five grandaughters, and makes their mother executrix, 
] and her huſband poſſeſſes himſelf of the perſonal eſtate, and prefers all his 
daughters in marriage, giving them greater portions than their ſhares amounted 
to, and they acquieſce therein, they ſhall not come after his death to demand ſuch 
ſhares, Seed v. Bradford, T. 1750. 1 Vezey 50 1. 
If A. who by the will of B. to whom he is executor is to pay his aunt C. 300 J. 
per annum, deviſes the reſidue of his eſtate to his mother and his aunt C.; this is not 
a ſatisfaction of the 300 J. annuity, tho the moiety of the reſidue is of greater 
value, for the value was uncertain. Barret v. Beckferd, 7. 1750. 1 Vegey 519. 
Deviſe of reſidue of real and perſonal eſtate for life, is nof a ſatisfaction for a 
fum to be laid out in lands in fee by articles. Allyn v. Alleyn, M. 1750. 2Vezey 37. 
If A. by marriage-articles covenants that lands fettled on his wife are of 166 J. 
value, and makes his will, ratif ing the articles, and leaving his wife Iands in B. 
for life, this deviſe is not a ſatisfaction of the articles, Prins v. Stebbing, T 1792. 
2 Vezey 409. eee 
3 | 3 Q. : 7 | If 


- 
. 
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I A. has an eſtate in ſtrict ſettlement, his fitſt fon tenant in tail, and afterwards 
on ſori's marriage they agree, that A. ſhall have 800 J. of wife's portion, and con- 
vey to truſtees lands to ſecure 50 J. per annum to the ſon, and 800 J. to his younger 
children; and A. afterwards makes his will, and leaves 700 J. per annum to his ſon, 
provided he ſettles the whole family eſtate to ſecure to B. 100 J. per annum out 
of ſaid lands, and makes great proviſion for the ſon's children at 25 or marriage, 
and afterwards by deed, fine and recovery, A. and ſon ſettle the eſtate ſtrictly, 
making ſon tenant for life; the condition in the will being thus impoſſible, the 
700 J. annuity is a ſatisfaction for the 50 J.; had it not been for the laſt deed it would 
not have been a ſatisfaction, and the proviſion for the children being on a con- 
tingency, is not ſatisfaction for the 800 JI. Matthews v. Matthews, J. 1755. 


2 Vezey 635. 
(4 Q.) Superſedeas. 
When granted in Chancery. 


HE court will not on motion fuperſede a writ of replevin ſued out of this court, 
unleſs a fraudulent uſe is made of it. Auen. M. 1741. 2 Atiyns 237. 

If plaintiff in an action on the Calico Act, 7 G. 1. c. 7. /. 4. ſerves defendant 

with copy of a writ, inſtead of ſummons and ponc, or ſpecial capias, and afterwards 

ets the curſitor to alter the return of the original; the alteration is eroneous, and 


the writ ſhall be ſuperſeded. Weavers Company v. Hayward, T. 1746. 3 Ath. 362, 


This court cannot grant a ſuperſedeas, nor quaſh a writ de excomminicat? capients, 
after the return, but it can before; the application after muſt be to the King“ 


Bench. Ex parte Little, P. 1747. 7 Atkyns 479. 
The court will not ſuperſede a ſpecial original, becauſe it has been alteret 21: 
amended by plaintiff's attorney with leave of the curſitor, and afterwards reſeaic:; 


for it is the courſe of the office, and even if it be after oyer, and copies delivered, 
Smith v. Wilmer, M. 1747. 3 Atkyns 595. 


(4 R.) Supplicavit. 
1 F one taken on a ſupplicavit continues in priſon a year and a day, without freſh 
threatning or miſbehaviour, he ſhall be diſcharged on ſmall bail. Groſvenor's 
caſe, P. 1731. 3 P. V. 103. 
The court will not grant it on a Quaker's affirmation ; for if the party com- 
plained of is not in court on exhibiting articles of the peace, an attachment goes 


on the oath of the complainant. Ex parte Gumbleton, M. 1740. 2 Athyns 75. 
Supplicavit (and ſoa rule for ſurety of the peace in B. R.) is never diſcharged, 


but on a ſtrong caſe to ſhew falſity or contrivance. King v. King, T. 1754. 


2 Vezey 578. 
(4 V.) Trial by Common Law. 


When it ſhall be directed. 


4 i \ HE court will not grant a new trial, on a ſuggeſtion that the party was not 


apprized of a particular evidence, and therefore not prepared to give an 
anſwer ; as if one ſwears that a material witneſs was not in England at the time he 
ſwears to a fact. Richards v. Symes, T. 1742. 2 Athyns 319. 
The court will not determine a fraud in procuring a will, without directing 2 
trial at law. Webb v. Claverden, M. 1742. 2 Atkyns 424. 
The court will not direct a new trial after a verdict found for a nodus, becauſe 


the judge would not admit as evidence an old deed in the Chapter-houſe at Veſt- 
minſter, ſaid to be the record of a cauſe determined before the Pope's delegate. 


Colegave v. Fuſon, M. 1744. 3 Atkyns 197. os > — 
The court for the more ſolmn determination, will ſometimes direct a new trial, 


without auen te firſt verdict, and then the firſt, verdict may be given in 


evidence. Baler v. Hart, T. 1747. 3 Ahne 542. 1 Vezey 28. pnedies 


„ N N C. ER R T. | 


Aſter itial in ejectment, neither party ought to bring new ejectment without 
leave, of the court; yet if there have been two trials by order and leave of the 


court, and verdict againſt verdict, and the cauſe ſet down to be heard, and one 


- party brings new ejectment, the court will, excuſe the irregularity, as it will not oc- 
caſion delay. Sands v. Sands, J. 1750. 1 Vezey 495. 13 

This court will grant a new trial, where a court of law will not: tho' the 

| judge certifies he is ſatisfied with the verdict : it will grant it to introduce new 

evidence, or anſwers to evidence; in matters of inheritance, in perſonal demands 

of value, in forgeries:; wherever the conſcience of the court is not ſatisfied with 

the grounds on which the determination is made at law, or an objection is made 


and ſupported by proof, Stace v. Mabbot, 2 Vezey 5 52. 


1 (4 W.) Trutt. 
5 (4 W. 1.) The Nature of it. 


F 4. being in poſſeſſion of office of clerk of the crown in B. R. procures B. who 

has alſo a life in it to ſurrender, and ſolicits a patent for himſelf and C. and 
takes a note from C. promiſing to declare a truſt for A. and the patent is after- 
wards obtained, and A. dies without calling for a declaration of truſt, and refuſin 
to have any thing concerning it inſerted in his will, of which he makes C. one + 
the executors, yet the note ſhall be a ſufficient declaration of truſt. Per Talbot C. 
reverſing a decree of Feky// M. R. Bellamy v. Burrow, T. 9 G. 2. C. T. T. 9y. 


(4 W. 2.) Truſt of Land, what ſhall be. 


If A. deviſes to truſtees and their heirs, on truſt by rents or ſale to pay debts, 
and then to B. for life without waſte, to truſtees, to ſupport, &c. to the heirs of 
his body, to A.'s right heirs; this is a truſt in equity, and not an uſe executed by 
the ſtatute, Bagſhaw v. Spencer, M. 1748. 1 Vezey 142. 


If a man purchaſes lands in the name of another, it is a reſulting truſt, Lade v. 
Lade, T. 16 G. 2. Will. 21. 
Tho' there is no expreſs truſt in a deed, yet if it can be collected from circum- 
ſtances ariſing out of the aſſignment itſelf, the court will permit parol evidence to 
explain it; for tho' there can be no parol declaration of a truſt, yet parol evidence 
may be admitted in avoidance of a fraud. Hutchins v. Lee, H. 1737. 1 Ark. 447. 
' He who pays the purchaſe- money, clearly proving it, has a reſulting truſt ; or 
if it can be ſhewn by parol evidence, that the pretended owner was in ſuch 3 
cumſtances that it was impoſſible he ſhould be the purchaſer, ⸗Villis v. Willis, 
M. 1740. 2 Athyns 71. . 5 

A the laſt life in a biſhop's leaſe, agrees with B. to ſurrender it to take another 


e. 3) Trult of Goods, what thall be. 
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and favours ſhewn, and ſhe ſays afterwards ſhe. has given it him, but he will * | 
care of her daughter, then that ſhe has given all to her daughter ; and the ſolicitor 


denies he has any deed when the huſband pays his bill, (in which is a charge for 


(4 W. 10.) | 


When money 
ſhall be de 
ert ed in ſpecie. 


I Veæey 174. 


diſcretion of 
the truſtee, 


peruſing the draft of it) and ſays in a letter to the huſband, that the wife having 
a confidence in his honour towards the child, and being ſenſible of ſervices done 
Se. did execute, &c. ; it ſhall ſtand as a ſecurity for any ſums ſtill due to him, and 
as to the ſurplus as a truſt for the child, or if dead, for the father her repreſenta. 
tive. Saunderſon v. Glaſs, P. 1742. 2 Atkyns 296. | 

If A. by will leaves a bond to B. and by a ſubſequent will leaves it to C. on a 
promiſe chat C. will at her death leave it to B.; and after A. s death, C. makes a 
deed of gift of it to B. to take place at her death, and declares ſhe would not cheat 
B. and that ſhe did it in regard to her promiſe, and then dies, and makes D. (the 
obligor) her executor, the court will decree D. to pay the bond to B. Drateford 


v. Wilks, T. 1747. 3 Athns 539. 
(4 W. 9.) Truſt, how it ſhall be executed. 


Where there is a general truſt of money for a ſociety, a particular member can. 
not ſet off his private debt againſt the ſhare he may be intitled to on a contingency, 


Lee v. Carter, M. 1740. 2 Atkyns 84. 


If money is articled to be laid out in land, to be ſetted on A. for life, remain. 
der to-his firſt, Sc. ſons, remainder to his right heirs, and A. dies, leaving only 
ſon; the court will not order him the money on petition, Per King C. Eyre. 
caſe, T. 1726, and Onflow's caſe, H. 1732. Cont. per Parker C. Short v. Mood, and 


many other caſes, 3 P. W. 13. 
If 3000/. is veſted in truſtees, 2000 7. for the eldeſt ſon, and 1000 1. for the 


younger children, and there is a proviſo in the article, that the 3000 J. ſhall be 
laid out in land, to be to the ſame uſes, and ſubject to the ſame conditions as are 
declared concerning the money, and part of the 3000 J. is accordingly laid out; 
this ſhall be conſidered as money, and not as land. Combe v. Combe, T. 1741, 


2 Athyns 185. 
If by marriage-articles money 1s to be laid out in lands to huſband for life, 


truſtees to preſerve, &c. wife for life, their children, as they or ſurvivor ſhall ap= 

oint, in default, equally, if but one, to that and the heirs of the body, in de- 
Fault. to huſband in fee; and they have iſſue only one daughter, who marries A. 
and the money is paid to them, ſhe not being ſui juris, nor ſeparately examined, 
and ſhe dies; the money ſhall notwithſtanding be conſidered as land, and the ſiſter 
of the half blood ſhall claim it under her father. Cunningham v. Moody, M. 1748. 


* 


If truſtees having an abſolute diſcretionary power will not act, the court cannot 
act for them, unleſs in caſe of a charity. Semb. Gower v. Mainwaring, M. 1750. 
2 Vezey 87. 

Otherwiſe, if a rule is laid down for their conduct. Bid. 

If teſtator leaves his perſonal eſtate to be diſpoſed of among his family, as this 


court ſhall think fit, it will do it according to the ſtatute of diſtributions. Gower 


v. Mainwaring, M. 1750. 2 Vegey 110. - 
Yet where teſtator has left his eſtate to truſtees, to give the reſidue among his 


friends and relations, where they ſhall ſee moſt neceſſity, and as they ſhall think 


uitable, and the truſtees refuſe to act, the court will refer it to a maſter to ſee in 


what proportions it ſhall be diſtributed to the next of kin. Hid. 


(4 W. 13.) 
ccording to 


__ - the intentof 
the maker, 


(4 W. 13.) Truft, how it ſhall be decreed. 


If 4 poſſeſſed of a term, conveys it to truſtees to permit B. his wife to receive 
during the term, if ſhe ſo long live, then to permit A. if he fo long live, then for 
the heirs of the Body of B. by A. their executors, &c. and for defauft to C. if ſhe ſo 


long live, and then to her two ſons; A. dies, having never had iſſue; the whole 
term is not in B. for i ſhe ſo long liue is the fame as for life; the heirs of the body are 


= © 


words of purchaſe, not of limitation. Hodgeſon v. Buſey, M, 17 49, 17. Athyns 89 5 
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{ If a man leaves money to be laid out in land to be ſettled under ſeveral. limita- 


tions to different branches of his family, and there are no truſtees to preſerve con- 
tingent remainders, the court will order ſuch truſtees to be inſerted in the ſettle- 
ment. Baſterviili v. Baſter ville, H. 174 1. 2 Atkyns 279. 3 

If 4. by will gives his real eſtate to his ſon, &c. failing which to truſtees, for 
ſuch charitable uſes as he ſhall direct; and as to his perſonal, to the ſame truſtees, 
to pay legacies, to allow maintenance to his ſon, and to pay it to him at age or 
marriage; or if he dies, to be diſpoſed of among the widows and orphans of Diſ- 


ſcnters, and his poor relations as truſtees (whom he makes executors) think fit; 


and by codicil directs, that in caſe of his ſon's death, the lands ſhall be fold or not, 
as truſtees pleaſe ; and the purchaſe- money or rents diſpoſed of as he ſhall appoint, 
or, in default, as truſtees pleaſe : he leaves no direction, ſon dies without iſſue; there 
is no reſulting truſt for the heir at law, nor beneficial intereſt given to the truſtees, 
the real eſtate is ſubject to the ſame truſt as the perſonal, whether fold or not ; 
the truſtees are conſidered as truſtees throughout for both, and ſhall lay a ſcheme 
before the maſter for applying it to charitable uſes, purſuant to teſtator's intention, 
having particular regard to his poor relations, and their circumſtances. Cook v. 
Duckenfield, P. 1743. and H. 1743. 2 Atkyns 562, 567. 

If by articles, previous to marriage of 4, and B. money is to be laid out in pur- 
chaſe of lands, or renewable leaſes, to be ſettled, &c. the laſt limitation to 4. 
and his heirs, and till purchaſe made, the truſtees to put out the money and apply 
the produce to the ſame uſes; and A. dies before any purchaſe is made, and by 
his will deviſes all his freehold, leaſehold and copyhold, in J. and E. or elſewhere, 
to B. for life, and then to C. and his heirs, and gives his perſonal to B. paying 
debts and legacies, and makes B. and C. executors; the money ſhall be laid out in 
lands or leaſeholds. Guidot v. Guidot, T. 1745. 3 Athyns 254. 

If a man conveys 1000 /. to truſtees, to lay it out in lands within 22 miles of C. 
and the firſt tenant in tail ſuggeſting no ſuch purchaſe can be found, prays it may 
be laid out elſewhere; the court will order the truſtee to look out for a purchaſe 
within the deed, and if in convenient time it cannot be found, will deviate from 
the ſtrict terms of the truſt. Maynwaring v. Maynwaring, H. 1746. 3 Ath. 413. 

If by marriage- ſettlement of A. and B. money is aſſigned to truſtees, to be laid 
out in land with the conſent of A. and B. or the ſurvivor, to the uſe of A. and 
B. and the ſurvivor for life, remainder to truſtees, to preſerve, &c, remainder to 
the firſt and other ſons in tail-mail, remainder to the daughters in tail-general, re- 
mainder to the ſurvivor of A. and B. in fee; and there are ſeveral children, and 


on the marriage of the eldeſt ſon C. he covenants to convey this money (if he ſur- 


vives his father) to truſtees, to purchaſe land for particular purpoſes ; and A. by 
his will deviſes this money to C. and requires him to give a diſcharge of all de- 
mands on his eſtate, which he does, and the money is paid to him with the con- 
ſent of his brothers; this money is not liable to any intail, nor to be laid out in 
land, nor conſidered as a debt upon C.'s eſtate, but he ſhall have it as his abſolute 
property. Trafford v. Boehm, H. 1746. 3 Atkyns 440, 2 

If a truſt in equity is deviſed to A. for life, without waſte, to truſtees for As 
life, to ſupport, &c. and to the heirs of A. s body, and then to teſtator's right heirs; 
this is a truſt executcry, as to the heirs of A. s body, and theſe words ſhall be taken 
as words of purchaſe to fulfil teſtator's intention; and A. takes only an eſtate for 
life, with contingent remainders to his iſſue ſucceſſively. Bagſhaw v. Spencer, 


NM. 1748. 1 Vezey 142. 1 Will. 238. 


A truſt muſt take effect according to the whole intent, or not at all; therefore, 
if money is directed to be laid out in land for a charity, and is void as to that, it 
{hall not be laid out in land, and deſcend to the heir. Magg v. Hodge, M. 17 50. 

2 Vezey 52. | 5 | ds | 

he court may decree truſt- money in marriage-articles, againſt the words, to 
fulfl:the intent; thus, if it is agreed that 12 50 J. the wife's fortune, and 12 50 J. of 
the huſpand's ſhall be ſettled in truſtees, to permit huſband to receive during their 
Joint lives, if he dies firſt without children, the wife to have the 2500 J. transferred 
to1ber, if he leaves children, ſhe, to have it for life only, if they die, her right to 
the Whole to revive ; if the dies before huſband, the to diſpoſe of 500 J. as'the (hall 


appoint, in default, to her mother if alive, if not, to her fifter ; the reſt to be at 
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- , the haſband's diſpoſal; and the dies before her huſband, leaving ſon and daughter, 

ber ſiſter (who had an equal fortune with he) ſhall not have it, but the court 
will , ſupply the words (without iſſue) and it ſhall go to the fon and daughter, 
Targus v. Puget, H. 1750. 2 Vezey 194, 
If money is given in truſt for the child of A. if he leaves any at his death, re- 
mainder to B. with power to. truſtees to apply the produce for maintenance and 
advancement, and A. is 60, and his wife 40, and have no child, the court will 
not order all the growing produce to be paid to B. but may order ſome annual 
maintenance. Kirby v. Clayton, H. 1750. 2 YVezey 241. 

If money deviſed in truſt, to be laid out in lands in England for the benefit of . 
remainders over, is by act of parliament ſecured on A. s eſtate in Scotland during 
his minority; A. comes of age, and becomes lunatic, it may be called in, and laid 
out purſuant to the truſt. Marquis Annandale v. Marchioneſs Annandale, J. 1751. 


2 Vegey 381. 


(4W. 14. If a man deviſes his freehold eſtate to truſtees, 70 be ſo/d for payment of his debts, 
Truſt for pay- and after other legacies gives his perſonal eſtate to his nephew ; yet the perſonal 
[ment of deb. eſtate ſhall be firſt applied to the payment of his debts, if there are no negative 

words. Fereyes v. Robertſon, P. 1731. Bunb. ;o1. 

The perſonal eſtate ſhall be firſt liable to debts and legacies, and teſtator can- 
not diſcharge it, as againſt creditors ; but 2s between heir and executor he may 
give his real eſtate to truſtees, or charge it in equity, or direct it to be ſold for 

yment, &c, ; but in either way there muſt be direct words, or manifeſt intention 
to diſcharge the perſonal eſtate, or it will be firit liable. Walker v. Jackſon, T. 1743. 
per Lord Hardwicbhe. Bunb. 302. | 
If one indebted by note, after the fix years elapſed, makes his will, and charges 
his lands with payment of his debts, ſuch will revives the debt. Jones v. Staffurd, 
M. 1730. 3 P. V. 79. | 

Truſtees to pay debts, may ſell or mortgage without a decree. E. Bath v. E. 
Bradford, T. 1754. 2 Vezey 587. | 

If an eſtate is deviſed in truſt to raiſe by rents, mortgage, or ſale, enough to pay, 
Sc. and ſubject thereto, to a daughter in ſtrict ſettlement, remainder over; the eſtate 
is not ſufficient, during the life of a jointreſs, to keep down the intereſt, and arrear 
accrues, afterwards it is more than ſufficient; the ſurplus now ſhall be applied to pay 
the former arrear, but the daughter unprovided for ſhall firſt have a maintenance. 


Revel v. Watkinſon, T. 1748. 1 Vezey 93. 


(4W. 16.) If a man brings a bill, to have money in ſpecie deviſed to be laid put in lands to 
1 be ſettled on him in- tail, remainder to another in fee; the remaindeF-man, though 
may be de- of age, mult be a party, or he cannot have it. Talbot v. Whitfield, M. 172 5. Bun. 
creed in fpecie- 1% 

If moneys left by will to truſtees, in truſt for A and her heirs, to be laid out in 
the purchaſe of lands; the money may be paid to her huſband, A. conſenting in court. 


Pearſon v. Brereton, H. 1743. 3 At. 71. This is ſometimes refuſed ; therefore Q. 


(A W. 19.) Truſt of a Term for Years. 


(4W.19.) Where the words of the deviſe of a truſt of a term of years would make an expreſs 
_ 10:07 eftate-tail ina freehold, the deviſe over of ſuch term is void; but it is good if the 
words would only have made an eſtate-tail by implication, As a deviſe to A. for 

life, remainder to the heirs of his body, remainder to B.; the remainder to B. is void: 

but deviſe to A. then to his children, and if they leave no iſſue at the time of their 

deaths, then to B.; this remainder to B. is good, Athinſon v. Hutchinſon, P. 1734. 


3P. V. 258. 


= . N 


If A. having a freehold leaſe for three lives to her, her executors, &c. for valuable 
conſideration affigns it. to truſtees, to the uſe of her ſon B. for life, then to the uſe 
of his iflue, and for want of ſuch iſſue to the uſe of C. her executors, &c. during the 
reſidue; the whole veſts in the iſſue, (i. e. the children of B.); and A.'s executor, 
who is, {pecial- occupant, .cannot claim againſt it. Williams v.  Fekyll, M. 1755. 
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It 4; deviſes his term of 1000 years to truſtees, in truſt for his ſon T. for fo ma- (4 W. 20.) 
ny years of the term as he ſhall live; and after his death, for his iſſue- male for ſo cane. 
many years, Sc.; and when extinct, then for his ſecond ſon V. and his iſſue in like 

manner; and then that the premiſſes ſhould come, deſcend and continue, in the 

:Ave-male of the name and family of the 4.'s, which ſhould be next of kin, for the 

teſidue of the term, and makes his ſon J. executor and reſiduary legatee; the reſidue 

of the term ſhall go to the executor of T. contrary to the will, becauſe there is a 

plain affectation of a perpetuity. Clare v. Clare, P. 7. G. 2. C. J. J. 21. 


A term attendant on the inheritance is part of it, and cannot be diſannexed by (4W. 22.) 


the court, nor paſs by a will which would not paſs the inheritance. Villiers v. Villiers, : - an — 


M. 1740. 2 Atkyns 7 I, tance, 


If A. deviſes his lands, after the death of his wife, and a term of 1005 years, to (4 W. 23.) 
his ſon B. for 99 years, without waſte; remainder to truſtees in fee to preſerve —_— 
contingent remainders; remainder to firſt and other ſons of B.; remainder to his uſe. 
ſecond 1on C. for 99 years; remainder to truſtees to preſerve, &c.; remainder to 
the firſt and other ſons; remainder to his own younger ſons; in like manner, re- 
mainder to his daughters; remainder to his heirs; and A, dies, and B. dies without 
iſſue, and C. marries, and has a ſon who is of age, and they two become indebted by 
bond, and make aſſignments of the ſettled eſtate in truſt for creditors, and agree to 
ſuffer recovery, to make this proviſion for creditors effectual, the court will not de- 
eree the truſtees to join in the recovery; though had they done it voluntarily, it 
might poſſibly not have been a breach of truit. Woodhouſe v. Hoſkins, H. 1743. 


3 Atkyns 22, 
(4 W. 25.) Breach of Truſt, how puniſhed. 


A. and B. truſtees under a deed, and neither to anſwer for the other; A. receives 
money, and by writing under hand and ſeal acknowledges it, and that B. received 
no part, he never puts it out, and dies. This writing is a ſpecialty, good againſt the- 
executor, but not againſt the heir; but the cœuigue truſt, in caſe of deficiency, 
ſhall ſtand in the place of the creditors ſatisfied out of the perſonal eſtate. Gifford 
v. Manley, T. 9 . | 

If truſtees, to preſerve contingent remainders for children unborn, join to defeat 
them, (though under pretence of raiſing money to pay teſtator's debts, and though 
the child, who would have been tenant in-tail, is afterwards made tenant for life, ) 
it is a breach of truſt relievable in equity; if there is a purchaſer without notice 
for a valuable conſideration, the truſtees ſhall anſwer it; it not, the eſtates ſhall be 
re-conveyed to the former uſes. Manſel v. Manſel, J. 6 G. 2. C. T. T. 252. 

If truſtees are appointed to receive rents, and apply them for the maintenance of 
A. and B. till 25, and to raiſe 5000 J. for A. s portion, and for other purpoſes, and 
then the eſtate is deviſed to B. and the truſtees let B. into poſſeſſion before 25, they 
ſhall be anſwerable for what is received by B. Okeden v. Okeden, M. 1738. 
1 Atkyns 5 50. | | | 

A breach of truſt is conſidered as a ſimple- contract debt, and falls on truſtee's per- 
ſonal eſtate only. Vernon v. Vaudry, H. 1740. 2 Athyns 119. 

If after marriage, a huſband conveys his wife's fortune to a truſtee for her ſeparate 
uſe, and the truſtee is guilty of a breach of truſt, (by delivering up the fortune to 
the huſband) the court will decree him to make ſatisfaction to the cefluigue truſt. 
Smith v. French, H. 1741. 2 Athyns 243. 

But if it appears, that the wife had joined earneſtly in the requeſt to the truſtee, 
er mother) promiſed to releaſe, lived with, and was maintained by her till the 
uſband's death, and for years after, till her ſecond marriage, offered to releaſe while 

fole, and that on the treaty for the ſecond marriage neither ſhe nor the huſband 

mentioned it, the court will not decree ſatisfaction. Bid. . 

bf A court of equity can lay hold of every breach of truſt, whether the perſon guilty 

* = 8 or 4 publick capacity. | Charitable Corporation v. Sutton, T. 1742. 

Jog. N 195 4 ens; ii DOD 

«Truſtees to preſerve contingent remainders may be guilty of breach of truſt, and 

75 Puniſhable for it. Garth v. Cotton, H. 1753, 3 Athyns 751. T. 1750. 

| Vezey $24, 540. | | G0 * 
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(4 W. 28.) 
Particeps cri- 


minis, who 


ſhall be. 


(4 W. 29.) 
Who not. 


(4 W. 30.) 
What ſhall! 
a breach of 


trult, 


(4 W. zi.) 


it is at a public ſale, and in another perſon's name, it ſhall not be good. 


EY e. 


1 truſtee putchaſes land in elend with truſt- money, the court cannot charge it 
therewith ; but if the ſpecialty creditors exhauſt the perſona), the {imple-contract 
creditors ſhall ſtand in their place. Cox v. Bateman, T. 1750. 2 Vezey 19. 


If a committee-man of a public company is guilty of groſs non-attendance, and 
leaves the management intirely to others, he may be guilty of the breach of truſt 
committed by them; and this though he had no benefit from the truſt, C(Laritablę 
Corporation v. Suttin, J 1742. 2 Atkyns 400. = | 

If there is a ſupine negligence in all, by which a groſs complicated loſs happens, 
they are all guilty hid. | 4 

If a truſtee errs, or is guilty of a breach of truſt, yet if he goes out of it with the 
approbation of the cu trult, it muſt firſt be made good out of the perſon's 


eſtate ſo conſenting. Trafford v. Boehm, H. 1746. 3 Atkyns 440. 


If there is a mere falling of ſtock, without fault of a truſtee, he ſhall not be liable 
to make good the deficiency, though he has paid intereſt for the whole ſum after the 
fall of the ſtock, amounting to more than the dividends, but not ſo much as the 


common intere . Tackſon v. Jackſon, P. 1737. 1 Atkyns 513. 
Truſtees for ſupporting contingent remainders are guilty of a breach of truſt jn 


be joining to deſtroy them, whether the ſettlement be voluntary, for valuable conſide- 


ration, or by will; and though equity will, in ſome caſes, compel truſtees to join in 
ſuch conveyance as will deſtroy contingent remainders, yet it is then to anſwer the 
uſes originally intended by the ſettlement, but never to overturn all the uſes of a ſet- 
tlement. Symance v. Tattam, J. 1737. I Atkyns613. 

If a truſtee transfers ſtock, it is a breach of truſt, and ce/ſturgue truſt may have 
the ſtock, or the money it fold for. Harriſon v. Harriſon, H. 1740. 2 Athyns 121. 

Committee-men, though not privy to an original defign, yet may be guilty by 
conniving, and not uſing the proper power veſted in them to prevent the ill conſe- 
quences of a confederacy. Charitable Corporation v. Sutton, T. 1742. 2 Ath, 400. 

If money is ſettled to be laid out in government-funds, or other good ſecurities, 
and it is laid out in the flock of a trading company, (as South-Sea or Bank) it is a 
breach of truſt; it ſhould be in annuities. Trafford v. Boehm, H. 1746. 3 Al. 440. 


A truſtee ſhall not purchaſe lands deviſed to him for payment of debts; and tho' 
Whelpdale 


v. Cookſon, P. 1747. 1 YVezeyg. 


Though there are no negative words in the deed, yet the court will not make a 


What ſhall not truſtee liable for more than he has received. Leigh v. Barry, M. 1747. 5 Ath. 83. 


be a breach of 


truſt, 


If 4. tenant for 99 years, i 
remainder to truſtees to preſerve, &c. ; remainder to firſt and other ſons ; remain- 
dier to B. in fee; agrees, before a ſon born, with B. to whom he is indebted on 


Or if ſeveral truſtees (nt executors) join in a receipt, he only who received ſhall 


be liable. Bid. | 
But if truſtees bind themſelves to be liable for the acts of each other, the court 


will not relieve. 16:4. 4 


(4. X.) Made. 


1. a perſon threatens or inſiſts on his right to commit waſte, as to open mines re- 
ſerved, a bill may be brought to reſtrain him, though no waſte actually commit- 
ed. -Gibſon v. Smith, P. 1741. 2 Atkyns 182. 
If tenant for life inſiſts on a right to commit waſte, the reverſioner may have an 
injunction. 16:4. 7 | | 
Tenant for life, though without impeachment of waſte, is obliged to keep te- 
nants houſes in repair, unleſs the charge is exceſſive; and ſhall not ſuffer them to 
run to ruin. Pateriche v. Powlet, T. 1742. 2 Athyns 383. | 
The court will not entertain a bill for an account, and ſatisfaction for waſte, (in 


cutting timber) brought after determination of the tenant's eſtate by aſſignment, un- 


leſs an injunction is prayed. PA College v. Bloome, M. 1745. 3 Athyns 262. 
he ſo long live, without waſte, except voluntary; 


mortgage, to cut down timber, B. not to take advantage of the waſte, and the mo- 
1 ge 


aer. 


to be divided, which is done; and then A. has a ſon, who attains 21, and ſuf- 
fers recovery to himſelf and his heirs; the executors of B. admitting aſſets ſhall re- 
fund, with intereſt at 4 per cent. from filing the bill. Garth v. Cotton, H. 1753. 
3 Athyns 751. Vezey 524. 546. f | 5 5 40113 
* Truſtees to preſerve contingent remainders may have an injunction to ſtay waſte 
before the contingent remainder-man is in eſſe; and if waſte is committed after- 
wards, the offenders ſhall pay the value, which ſhall be laid up for the contingent 
| bid. RE | 
KR for life, without waſte, may cut trees (even not full grown) though to 
the prejudice of the remainder- man. Aſton v. Aſton, T. 1749. 1 Vezey 264. | 

But if a term is created to reimburſe tenant for life, without waſte, the expences 
of ſupporting the eſtate, and he cuts all the. timber, he ſhall not be allowed any 
thing under the term for buying timber for repairs, without reimburſing the eſtate 
for timber unreaſonably cut. Hid. ; ; 

If ſon brings bill againſt his father, tenant for life without waſte, for waſte in 
taking up a floor he had laid down, tranſplanting young oaks he had planted, turn- 
ing arable to paſture, and vice verſa, and no injunction is applied for, the bill will be 
diſmiſſed. Piers v. Piers, T. 1750. 1 Vexzey 521. 

If guardian converts infant's ancient paſture into arable, it is waſte, though he 
alledges it was on account of the diſtemper among cattle. Clarke v. Thorpe, H. 17 50. 


2 Vezey 232. 


CGH AS Eb. 


(O0) Pyivilege within a Fozeft, 


HE right of common in the New Foreft is abſolutely taken away in the 


incloſed parts whilſt incloſed, and continued in the waſte parts, except in When not al- 
lowed by 
common. 


fence- month, (fifteen days before and fifteen days after 24 June) and winter- hey- 
ning (from 11 November to 23 April) and pannage is reftrained to the time be- 
tween 14 September and 11 November ; and this tho' the whole 6000 acres is not 
incloſed. Bidalecombe v. Kervell, H. 1 G. 3. 2 B. M. 1117, 


5 


A 


(A) Highway, 
(A. 2.) To whom the Soil and Profits belong. 


1 a man ſets out a highway, yet the property of the ſoil remains in him, and 
he may maintain treſpaſs for reſting the end of a bridge on it. Lade v. Sbep- 
herd, H. 8 G. 2. Str. 1904. LY NN * 


| Hu gone: «11 11 In 


In an indictment againſt a perſon obliged to repair by tenure, ratione tenuræ is 
ſufficient, without ſue; for it implies ſuch tenure as makes him chargeable. Rex 
„rect, . 5 C. Str. 187. V 


Ik a pariſh is indicted, it muſt be laid, that the road is Within the 


i 
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(O 4.) 


1280 


b. 


| 


* 


Bid. 19 . 
B. R. will grant information againſt inhabitants for not repairing, Rex v. 


Chedinfold, M. 9 C. 2. B. R. H. 159. 
So if they have repaired only with f 


have had ftone two miles off. id. 


Tue breadth of the road ſhonld appear, that the court may ſet a proper fine, 


aggots covered with earth, when they might 


Common highway is a good deſcription, without ſaying foot, horſe, or cart. 
way; it is a highway for all things. Rex v. Hatfield, M. 10G. 2. B. R. H. 315. 
If a 7otonſhip is indicted for not repairing, it muſt be averred, that time out of 
mind they have repaired. Rex v. Marton, T. 11 & 12 G. 2. Andr. 276, 
The preſentment of the jury muſt ſay that the way is out of repair. 18:7. 


If the indictment is for not paving, it is bad 
to repair, Bu * © 


; they are not bound to pave, but 


By Hat. 13 G. 3. c. 78. J. 23. ſurveyor ſhall inform two juſtices, on oath, what 
roads are to be repaired by tenure, &c. and they ſhall limit a time for repairing 
them; if not done, they ſhall preſent it at Quarter Seſſions, who may order pro- 


ſecution at the general expence of the limit. 


By flat. 13 G. 3. c. 84. C. 62. turnpike truſtees may agree with perſons liable 
by tenure to repair, and make them reaſonable allowance out of tolls, 


If there is a road thro' common fields from 


A. to B. an act of parliament for 


incloſing, &c. and the commiſſioners direct that there ſhall be a road from A. to 
B. thro the allotment of C. D. who incloſes the road on both ſides, he is not 
bound to repair, but the pariſh remains liable. Rex v. Flecknow, H. 31 G. 2, 


I B. M. 461. 


(B. 1.) Bꝛidges in an Highway. 


(B. 3.) Remedy for not Repairing. 
NFORMATION in B. R. lies, notwithſtanding the Hat. 22 H. 8. 5. and 


1 Ann. 18. Rex v. Inbab. Civ. Norwici, P. 


5G. Str. 177. 


The Seſſions impoſe a general rate, and order the officers to make a particular 
aſſeſſment and collect it. Rex v. Midaleſex, H. 11 G. 2. Andr. 101. 


It is not neceſſary . 
bridge, ſhould ſer forth that it is preſented by 


that the order for an affeſiment for the repair of a county 


whom the bridge ſhould be re- 


paired ; for the only matter neceſſary to be preſented is, that it is a publick bridge, 
and out of repair. Rex v. Miadleſex, H. 11. and M. 12 G. 2. Andar. 101, 285. 


(B. 4.) By 12 G. 2. c. 29. Fa 13. no part of the cou 
Os bridges, but on preſentment of the grand jury. 


nty rate ſhall be applied to repair 


And by. 14. the Quarter Seſſions may contract for their repairs for ſeven years, 


at an annual ſum. 


* 
* 


bridges, not exceeding one acre for each bridge. 


15 (C.) Durveyo2s for th 


By fat. 14 G. 2. c. 33. Quarter Seffions may purchaſe lands to build county 


e highway. 


(C.) How choſen. 


D. 13 C. 3. r. 58. on 22 Sthprember the conſtables and houſholdets 
aſſeſſed to publick rates ſhall name ten inhabiants, who have each 101. a year 


lands, or 100 J. perſonal, or occupy lands of 30/. a year; or, for want of ſuch, the 


moſt ſufficient inhabirarrts; and 


three days the conſtable {hall tranſmit a copy to 


a juſtice near the place, and-ſhall deliver the original to the Special Seſſions for the 
highways, next after'Michielmas\QuarterSeffion, and ſhall n three days give per- 
ſonal notice, bt leave notice in Writing to the petfotis named. Juſtices to give ten 


L 5b 


. 
- 


f their Special Seſſions, and to name what furveydts they think fit from 
Think them qualified ; JF nöt, from other fubſtantial inhabitants or 


- oceupiers/of lantis living Within three miles of the place, in the cdanty. Conſtables 


to give perions appointed notice, by ſerving the 
de X 


3 


Gl eine ee ieren cepts, 


— —— - — 1 
y—_  — q— — — 
- - -V.Y -— — —— 2 
7 2 = 
— ——— 7 , Sid TY” —— 
— * — 


CH © M TN: 231 


cepts. he is ſutveyor for the year enſuing. Juſtices to give them a charge. Perſon 
named in the liſt, not accepting, if appointed, in fix days, forfeits 5 J. Perſon not 
in the liſt; but appointed, not accepting, forfeits 5os. No perſon ſerving can be 
again appointed (without conſent) in three years from ſuch appointment and ſervice. 
If no liſt returned, or if the perſons appointed refuſe, the juſtices ſhall at that, 
or a ſubſequent ſeſſions, in a month, appoint another perſon to be ſurveyor with ſa- 
out of forfeitutes, not exceeding one- eighth of a ſixpenny aſſeſſment. _ 

If conſtable does not make liſt, and return it and the duplicate, and give the no- 
tices, and ſerve the warrants, and return the amount of the aſſeſſment, if required, 
he forfeits 40 5. for every default. EY 

fr. 2. If ſurveyor with ſalary is appointed, a ſubſtantial inhabitant ſhall be ap- 
4 inted his aſſiſtant; if he refuſes to accept, he forfeits 505.; and ſo another, under 
4 Eke forfeiture; and then a third, who ſhall have thoſe two forfeitures, and further 
ſalary, if neceflary. Aſſiſtant ſerving, cannot be appointed aſſiſtant in three years 
ſrom his firſt appointment, without conſent. 
. 3+ Surveyor with ſalary not reſiding in the place, ſhall give bond to account; 
and fo by Hat. 13 G. 3. c. 84. /. 65. ſhall treaſurer and ſurveyor of turnpike. 
J. 4. Aſſiſtant is to aſſiſt in calling in and attending the ſtatute-duty, in collect- 


ing compoſitions, &c. and aſſeſſments, making and ſerving notices, to account for 
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: money received to ſurveyor, or in default forfeits double value; and for every wilful 
1 neglect of duty, forfeits from 5 J. to 40 5. Shall pay ſums above 405. on ſurveyor's 
N order in writing. Surveyor not reſponſible for money not received by him, or paid 
_ by his order. 


. 5. Two thirds of the pariſh-meeting may agree with a perſon of ſkill to be ſur- 


veyor, with a ſalary, and return his name, with the liſt, to the juſtices ; who may, 


if they think proper, appoint him, and allow him the falary agreed on, to be raiſed 
as the former. 


If ſurveyor dies, or becomes incapable, the juſtices may appoint another, and 
allow him the ſalary. | 


J. 55. Juſtices of corporations ſhall not allow falary to ſurveyor appointed by 
them, unleſs approved by two thirds of town- meeting. | | 


J. 71. Juſtices ſhall give every ſurveyor appointed an abſtract of this act, and the 
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clerk to have 6 d. for it. 
J. 86, 87, 88. This act extends not to Briſtol, Whitechapel or Wapping, nor to 1 
the Commiſſioners of Sewers. | | 1 

By at. 13 G. 3. c. 84. J. 44. Turnpike truſtees ſhall ſwear themſelves worth 5 || | 
40 J. per annum in lands, Sc. or 80041, perſonal eſtate, or heir apparent to a perſon "| 3 
worth 80 J. per annum, or forfeit co J. Wl. 

. 46. Keeper of publick houſe ſhall not be a truſtee or officer of turnpike ; but , * 
he may farm the toll, if he employs a collector not incapacitated. - | | 
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. 49. 50. If a ſufficient number of truſtees do not appear at any meeting, the 

clerk may fix and give ten days notice of another. And no meeting ſhallbe adſourn- 

ed for more than three months; no buſineſs done before ten in the morning. nor 
adjournment made to any hour after two in the afternoon. 


(C. 2.) Their Authority and Power. 


By flat. 13G. 3. c. 78. J. 34. Every perſon keeping a waggon, &c. and three horſes (C. 2.) 
uſed to draw it, ſhall ſend a cart and two men fix days in the year for his ſtatute- Lo Pioride 


duty, ãn the pariſh where he reſides, for lands not exceeding 50 1, per annum. If 1 


oedupꝛes in che ſame pariſh 5700. beyond that 500. or occupies 50 J. in another pariſh, 
or does not keep a team, but occupies 50 J in any pariſh, he ſhall in like manner We 
tend a cart and three horſes, or four oxen and one horſe, or two oxen and two horſes, 
and two men; and ſo for every 50 J. which he ſhall further occupy in any ſuch pa- 
ih ſuch carts, Gc. to be employed in repairing the roads in the pariſh where the 
lands lie. And every perſon who ſhall not keep a team, but occupy lands under 
501. in the pariſh where he reſides, or any other; and every porſon keeping a team, 
and occupying lands under 50 /. in another pariſh, ſhall pay, for every 20 f. annual 


value, a Penny g dey, and.ſo for overy 208. above Fol. and under 061; and ſo be- a 
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ut one labourer with his team. 


B 38. 


To provide 


* Fa 1 52 F " 
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38. Perſons keeping a cart, and only one or two horſes uſed to draw, ſhall ſend 
ſuch cart and horſes, and one labourer, or pay compoſition, as ſurveyor chuſes. 
Perſons keeping coach, &c. but no team, nor occupying 50 1. per annum, ſhall pay 
15, per day per horſe, or pay compoſition, as ſurveyor chuſes; and every man be- 
tween 18 and 60, not chargeable for 4 J. per annum, nor being apprentice or menial 
ſervant, ſhall labour fix days. Surveyor may require three labourers inſtead of x 
team, or to be paid 45. b d. per day, They are to work eight hours a day. If the 
men ſent are not ſufficient, or if any refuſe to work, ſurveyor may diſmiſs them, and 


recover the penalty for not ſending. | 
© 26. Surveyor may require part of a team; one horſe and a ſtand-cart is one- 


third, two horſes two-thirds. He may require a waggon. a 
J. 37. He is to give or leave in writing four days notice of the day, hour and place, 
for every day. Defaulters to forfeit, for a cart 10 s. cart and two horſes 55. cart 
and one horſe 3 s. labourer 1s 64. Duty, if not all neceſſary, to be equally required, 
Surveyor to recover penalties with all ſpeed, | 

ff. 38. Perſons may compound for duty, as. juſtices ſhall ſettle, between 6 s. and 
35. for a team, if no appointment 45. 6 4. for a team, cart and one horſe 25. cart and 
two horſes 35. labourer 4 d. "ny fo * 

J. 39. If extravagant prices are likely to be aſked, juſtices may order team- duty 
in kind, except teams of perſons occupying under 30 l. per annum; and labourers, 
paying them the uſual wages, abating 4 4. If only part required, to be balloted for. 

40. Perſon who keeps a team, but does not occupy 30 , per annum in the pariſh 
where he lives, but partly maintains his horſes from lands he occupies in other 
pariſhes, two juſtices may mitigate his duty. 

J. 41. Surveyor on a Sunday in November to give ten days notice in church, and 
to repeat it next Sunday, of the time and place, ſignifying intention to compound; 
and thoſe who ſo fignify, and pay compoſition then, or in a month, are diſcharged of 
duty. No compoſition admitted, unleſs paid within time aforefaid, unleſs on change 
of occupier or inhabitant, who may compound within 14 days. Perſon going away 
in ſix months may compound for half. Surveyor receiving too much ſhall refund, 
to bring all to equality. | 

J. 42. Perſons keeping a draught or plough, but no carriage, ſhall pay 1s. fer 
horſe, or two oxen. 

43. Inhabitants may fix three months for ſeed, hay, and corn-harveſt, wherein 
no duty ſhall. be done, giving notice to overſeer three days after meeting, and four- 
teen before the beginning of each month. 

J. 44. Surveyor ſhall pay the proportion of compoſition for turnpike-roads to the 
treaſurer or ſurveyor, to be laid out on the turnpike in that pariſh. 

By flat. 13 G. 3. c. 84. . 32. Turnpike-ſurveyor ſhall make the ſtatute-duty to 
be done, and ſhall lay out the compoſition - money in the pariſh whence it ariſes; and 
on miſapplication forfeits 405. Where there are two turnpike-roads in one pariſh, 
and the ſtatute- duty for both exceeds three days, juſtices in Special Seſſion ſhall ap- 
portion it. e Ih | | | 

. 58. Juſtices at Special Seſſions may order the ſtatute-duty appointed for the 
turnpike· road to be performed on the other roads, if their reſpective condition per- 
mits and requires it; and the money lent on turnpike is not thereby endangered. 


By ſtat. 13 G. 3. c. 78. J. 27, 28. and 13 G. 3. c. 84. J. 61. Surveyor may 
take refuſe ſtones of any quarry in his own pariſh without owner's conſent, but not 
to dig; and he may in any common ground or river, in his own pariſh, (or any 
other, leaving ſufficient for themſelves) get gravel, &c, or gather ſtones in his 
pariſh, without ſatisfaction, but ſatisfaction for damage done; owners conſent mult 
be had to gather ſtones, or licence from a juſtice. This extends not to ſtones 
thrown up by the ſea, called beach. Fe tees - 1h * 

Cap. 78. 29. If ſufficient materials cannot be had in common grounds, ſurveyor 
may ſearch in incloſed grounds in his own pariſh, or by licence from two juſtices in 
Special Scffion in other pariſhes, and to take what he thinks neceſſary, making 
ſatisfaction ; if they cannot agree, to be ſettled by one juſtice. Clay may be got 
where any other materials may, and may be burnt on any common ground. Mate- 
rials mult not be taken, if owner gives notice he ſhall want them to repair roads, 


without an order of two juſtices, after hearing. 
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0 4 }\$urveyor ſhall fence in holes made in getting materials, whilſt open; if 
„n found, to fill it up, and cover it with turf, in three days; if mate- 


in twenty days after appointment, to fill up or ſlope all holes not likely to be 
uſed ; if likely to be uſed, to fence them with poſts and rails, on pain of 10 4. for 


every default ; and if he neglects it for fix days after notice from a juſtice, the 


owner, or a commoner, to forfeit from 10 J. to 40 s. for every neglect. 

ſe. 32 Materials for another pariſh muſt be carried between 1 April and iſt 
November, or in hard froſt. ; | | 

J. 33. Perſons digging materials, whereby bridge, mill, building, dam, high- 
way, ford, mines, or tin- works, may be endangered, forfeit from 5 J. to 205. 

ff. 50. If ſufficient materials cannot be got by ſtatute-duty, ſurveyor may con- 
tract for the ſame, at a meeting to be held on ten days notice. Surveyor not to 
be concerned in contract, without licence from a juſtice, under penalty of 10 /. 
and incapacity to be ſurveyor. ; 

By flat. 13 G. 3. c. 84. J. 36. Turnpike-ſurveyor may contract for materials; 
to have no ſhare in the contract without licence, on pain of 10/. and incapacity. 

ff. 70, 71. He may with the approbation of truſtees, apply the tolls and ſtatute- 
duty in he execution of the powers in the Highway Acts, for providing materials, 
enlarging, turning, ſtopping up and ſelling roads, making drains, cutting trees 
and hedges, and calling out the labourers (for the proportion of labour) as the 
pariſh ſurveyors may, making the ſame ſatisfaction for materials and damages as 
they ought to make. | 

Juſtices cannot make an order to dig over all an eſtate, and leave it to the diſ- 
cretion of the ſurveyor here; they muſt fix on the particular part. Rex v. Man- 
ning, T. 30 & 31. G. 2. 1 B. M 377. 
They muſt award ſatisfaction to the owner, as well as the occupier. Bid. 


rials found, in fourteen days after digging enough, to fence, ſlope, or fill up; 


They muſt ſpecify what kind of materials cannot be found in the waſte grounds; 


for they cannot dig in private grounds becauſe ſome kind of materials are not 
to be found in waſtes, if other proper may. Bid. | 

They cannot try for materials in private ſoil; they ſhould previouſly know, or 
have reaſonable proſpect of finding them, Bid. | 


By fat. 13 G. 3. c. 78. J. 8. Occupiers of lands ſhall make and ſcour ſufficient 
ditches, drains, and water-courſes, and lay bridges at cartways, &c. and occupiers 
of lands where the waters uſed to paſs, ſhall ſcour, &c, on pain of 105, on ten 

notice. rern | 

. 12. The ſurveyor is to view all highways, and if any nuiſance, to give per- 
fonal notice, or leave notice in writing at the place of abode, and Fa not re- 
moved, ditches cleaned, bridges made or mended, hedges pruned, (trees are not 
mentioned in this J.) in twenty days, he is to do it; and the perſon neglecting, 
forfeits 1 d. per foot of the ditch not cleaned or hedges pruned, beſides the char- 
ges ; and on non-payment, to apply to a juſtice, who on proof of notice as afore- 
faid, and of the work done by ſurveyor, and the charge, he ſhall be repaid on de- 
mand; or in default, it ſhall be levied as other penalties in the act. 

J. 14. Where the ditches, &c, are inſufficient, new ones may. be made by ſur- 
veyor, by order of one juſtice, thro' any lands, making bridges for convenient en- 

2 of the lands, and ſatisfaction for the damage, to be ſettled as getting 
materials. f 


By fat. 13 G. 3. c. 78. C. 6. No tree or ſhrub to ſtand in a highway, within 
fifteen foot of the centre, on pain of 10 5. after ten days notice, Except for orna- 
ment, or ſhelter of the houſe, building or court-yard of the owner. _ 
V. 7. Poſſeſſors of land next adjoining ſhall cut their hedges, and cut down or 
lop trees growing in or near their fences, that ſun and wind be not excluded, 

*Xcept trees for ornament ;) if not, on ten days notice from a ſurveyor, he is to 
complain to a juſtice, who ſhall ſummon poſſeſſor to appear. at a Petty Seſſions, 
Tho ſhall order them to be cut in ſuch manner as may b anſwe U 


ol 


for every tree; and the ſurveyor is to do it, and poſleſſor to pay for it, b 


- 


(C. 5.) 
To remove 
obſtructions, 


Water-courſe, 


(C. 6.) 


Trees, hedges, 
Woe. 


eſt anſwer the purpoſes; 


if not done on ten days notice, he forfeits 2 s. for every 24 foot of hedge, and 2.5. 
ides the 
23 


penaltics, to be levied by warrant of one juſtice, 


2 U' QOWI ID 70.10 nenn 
at 3T Sf 13. 


-- 


8 | 


4 


2% 


(.p 5 


wn” None are obliged to fell timber-trees in hedges, unleſs when the road is 


(C. 7.) 
Rubbiſh, 


dung, &c. 


(C. 8.) 
To enlarge 
highway, 


and ſell the ſoil, 


1 1 
z Hed ges to be pruned only from the laſt of September to the laſt of 


ordered to be enlarged; or to cut oaks in the highway, but in April, May or 
June, and other trees in December, January, February or March. 


By. Hat. 13 G. 3. c. 78. /. 9: Whoever lays ſtone, timber, ſtraw, &c. in high. 
way, or leaves the earth of ditches, ſo as to obſtruct, five days after notice, for 


eyery offence forfeits 105. 


And by J. 10. If it is within 15 foot of the centre, and not removed in five 


days notice from the ſurveyor, or any perſon aggrieved, any perſon may take it for 


his own uſe. ; - 
' 11. Whoever ſets waggon, cart, carriage, plow, or inſtrument of huſbandry, 


in highway (except to unload) ſo as to obſtruct, forfeits for every offence 103. 
J 63. Collector of tolls on a bridge ſhall not keep alehouſe, on penalty of 51. 
. 64. Perſon making fence on highway not turnpike, within 15 foot of centre, 

or breaking up ſoil, or turning plow or harrow within 15 foot where the road is 

formed, and the breadth marked with certainty, and is not above 30 foot, forfeits 
o 5. to informer; and ſurveyor may take down the fence at offender's expence, 
and one juſtice may levy forfeiture and expences by diſtreſs, 
By flat. 13 G. 3: c. 84. . 37. Turnpike. ſurveyor ſuffering rubbiſh, &c. to lie 
within 10 foot of the middle of the road for four days, forfeits 403. | 
J. 38. Perſon making fence within 30 foot, or breaking ſoil, or turning plow 
or harrow within 15 foot of centre of turnpike-road, forfeits 40s. to the informer; 
and five truſtees may take down the fence at offender's expence, and one juſtice 


may levy the expences and forfeiture on oath, by diſtreſs. 


By flat. 13 G. 3. c. 78. ff. 15. Every publick cart-way leading to a market- 
town, ſhall be 20 foot wide at leaſt, and every publick horſe-way or draft-way 
8 foot at leaſt. 3 | 

J 16, 17, 18. Two juſtices may order roads to bewidened, ordiverted and turned, 
but not to exceed 30 foot in breadth, nor to pull down building, nor take ground 
of garden, park, paddock, court or yard; ſatisfaction to be made by ſurveyor un- 
der the direction of the two juſtices taking the view; if they cannot agree, the 
two juſtices to certify to the Quarter-Seſſions, and on proof of fourteen days notice, 
they ſhall impanel a jury, who ſhall ſettle it, but not above 40 years purchaſe; and 
on payment or tender, or leaving it with the clerk of the peace, if the owner 
cannot be found, or refuſes to accept, it ſhall be deemed a highway. Money may 
be raiſed by aſſeſſment by order of Quarter-Seffions, not exceeding 6 d. in the 
pound in one year; the old road to be ſtoped up, and the land fold by the ſurveyor, 


ſubject to right of paſſage to any houſe, &c. which cannot be accommodated by 


the new; but mines and minerals arereſerved to the former owner. The coſts ſhall 
be borne by ſurveyor, if the verdict is for more money than he offered; if for 
leſs, by the party refuſing to accept it. 20 

. 19. Two juſtices may turn a road with conſent under hand and ſeal of the owner 
of the new one; perſons aggrieved may appeal from this, or from inquiſition on 4d 
quod damnum, to Quarter-Seſſions, who ſhall finally determine; old road not to be 
opp till new one finiſhed; where a road has been turned above twelve months, 
n 


and no ſuit or proſecution, the new one ſhall be deemed the road; perſons liable to 


repair the old road are liable to repair the new; and ſo by fat. 13 G. 3. c. 84. 
J 63. as to turnpike-roads turned. 


20. Common land lying between the fences of the old road ſhall not be in- 
cloſed ; if not common land, and it exceeds 30 foot, and is under 50 foot in 
breadth, ſatis faction ſhall be made to the owner for what it exceeds 30 foot; if it 


,* Exceeds zo foot, or lies thro' the open field of another, the owner of ſuch ad- 
Joining land ſhall have the land of the old highway, Paying 1 30 foot. 


1. Footways changed, the damage to be ſettled by two indifferent perſons, 
or a third choſen by them. eos 1 | d O77 L444 © 4 
a2. Where highways are diverted, juſtices may ſtop up unneceſſary highways, 


4 The 


— 4 3 . — 
* 2 2 2 — 


The order muſt ſhew, that the ſtatute-labour is not ſufficient. Rex v. Stroud, (e. g.) 
Ine | - | k 2.5, To m 
T, 6.G, Strange 315. TY | e 

It muſt not be on the occupiers of land only, for others are equally liable. Bid. | 
Order to make a rate on other pariſhes, becauſe that pariſh not ſufficient, good; 
though it does not appear whether it was made before the fix days work done or 

not. Rex v. St. George, M. 12. G. Fort. 327. 

By flat. 13 G. 3. c. 78. . 16. Two juſtices in caſe of agreement, or Quarter- 
geſſions, may grant 6 d. aſſeſſment to pay for enlarging highways. : 

zo. On application and oath of ſurveyor, of the ſums expended or wanted for 
buying materials, direCtion-poſts, bridges, water-courſes, and falaries, juſtices in 

Special Seſſion may order aſſeſſment not exceeding 64. in the pound. 

. 45, 46. Quarter or Special Seſſions, if ſatisfied that highway cannot be amended 
by ſtatute-duty, may (on a week's notice at church) grant aſſeſſment for repairing 
them. But this aſſeſſment, with the former for buying materials, &c. ſhall not ex- 
ceed ꝙ d. in the pound. (Nota, The aſſeſſment for enlarging not included.) 
ſl. 48. Surveyor's duty is to collect monies within the year, to keep books of the 
receipt and expenditure, for what, and to whom ; of monies due; of tools, mate- 
rials, &c. provided; and ſhall produce it, and the aſſeſſments made, at a pariſh 
meeting, within fifteen days|before Special Seſſion after Michaelmas ; and carry them 
to a juſtice on a day to be then agreed on, before ſaid Special Seſſion, and verify it on 
oath, if required. Juſtice may allow account, or poſtpone it to Special Seſſions, who 
may allow, on the articles objected to by the juſtice being verified by proper evi- 
dence, or diſallow. Accounts allewed or diſallowed to be tranſmitted to church- 
warden or overſeer, to be kept for the pariſh. Surveyor to deliver duplicate, and 
alſo all money, tools, &c. to new ſurveyor, who may recover all ſums due, as the 
former. Surveyor not providing books, or not entering accounts or liſts, or deliver- 
ing them and duplicate, forfeits from 5 /. to 405. not paying or accounting for mo- 
ney remaining, forfeits double. Surveyor dying, his executor muſt account, under 
the ſame penalties. Surveyor pays juſtices clerks 1 s. for appointment and charge, 
6 d. for bond, 15. for account and oath. Whoever takes more forfeits 10/. 


J 51. Surveyor, for any neglect of duty not ſpecified, forfeits from 5 J. to 105. at 
the diſcretion of juſtice or juſtices having juriſdiction. | 

J. 68. Aſſeſſment not paid ten days after demand may be levied by diſtreſs, by 
warrant of one juſtice; on default of diſtreſs, the party committed till aſſeſſment and 
coſts paid. py 


By fat. 13. G. 3. c. 78. J. 56, 57. 
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Waggons with 9 inch wheels, to be drawn by 8 horſes 5 Tiaras 
6 inch rolling 9g inches 7 __* carriages 
6 rolling 6 = +. 5-17 
Leſs than 6 N — 5 
Carts with 9 inch wheels, to be drawn by 5 L 
: Wo - - — - « 
Leſs than 6 \ = = ö 


voy . Carriages on 16 inch wheels or rollers, any number. 
For every horſe above the number, owner forfeits 5/. driver not owner 10 5s. to 
. informer. Information before juſtice muſt be in three days, action in one month, 
and informer muſt give notice on the day the offence is committed of an intention to 
complain. If offender lives remote, juſtice may diſmiſs complaint, and leave in- 
former to his remedy by action. [ Rs 


/,. 58. Michaelmas Quarter-Seffions may licenſe an increaſed number of horſes, up 
hills, or in roads not turnpike. 1 W . 
J. 59. Juſtices may ſtop proceedings, on oath of credible witneſſes, that a car- 
7 ny by reaſon of ſnow or ice, could not be drawn by the number of horſes 

allowed, | 333 

Number is not limited for one ſtone, rope, piece of metal or timber, or the king's 
artillery or ammunition; | by | e 

Two oxen to bo conſidered as one horſe. So alſo by flat. 13 C. 3. c: 84. J. by. 


0 757 410 17 1 þ £4, "34 6 
»J Ap * * 5 


© & 2 £ 3 


<, 5 an 2 A. 
for weights exceeding the following, for the carriage and loading A Sine; and 


Summer, Winter, 
Tons Cut. Tons Cyt, 


Waggon, 16 inch rollers, 8 © 7 0 
9 inch rolling 16 6 10 6 o 
9 inch - 23 "2G 5 10 
6 inch rolling 11 5 10 5 © 
6 inch - 4 5 3 15 
Leſs than 6 - - 3 10 3 0 
Cart 9g inch - 6:18 "0 2 15 
6 inch - 2 12 „ 
Leſs than 6 — — I 10 , 
From iſt May to laſt October, Summer; the 7 Winter. 
Ct. 8. d. 
For not above 2) C0 $1 
5 o 6 
10 \ Oyer-weight * 4 2 6 per cwt, 
13 FBR 
above 15 | 20 OJ 


(This by 14 G. 3. c. 8a.) 
ff. 2. Keeper of gate at engines to weigh all loaded carriages that he has reaſon 
to ſuſpect, on penalty of 5 /. 

J. 3, 4. Truſtee, creditor, clerk, treaſurer, or ſurveyor, may oblige carriage to 
go back 300 yards to be weighed, tendering 15s. Turning places to be made within 
300 yards of engine. Liſt of ſuch perſons at each engine. Driver refuſing to return, 
forfeits 40s. and any perſon may drive carriage back. 

Feb. Theſeweights extend not to carriages employed in huſbandry only, or carrying 
only manure, hay, ſtraw, fodder, or corn unthreſhed. Where lime or manureis allow- 
ed to paſs toll-free, or for leſs toll, the carriage and loading may be weighed, 
and pay for over-weight. (And by 14 G. 3. c. 82. they ſhall not be weighed.) 

. GT IE on complaint of one juſtice, two creditors, or two truſ- 
tees, may ſummon clerk, ſurveyor, and treaſurer of turnpike, to ſhew cauſe next 
ſeſſions, why engine ſhould not be erected, and order it to be erected; and truſtecs 
ſhall erect it forthwith, and treaſurer pay for it out of the tolls. | 

J 8. Where two turnpike-roads meet, they may join for an engine. 

© 9, 25. No compoſition for carriages with wheels leſs than fix inches broad, 
and unleſs the fellies and tire lie flat. 

10. Perſon unloading goods before they come to the engine, or loading after 
they have paſſed it from carriage or horſe belonging to or borrowed by the car- 
rier, to avoid the 20 s. per hundred weight toll; or if he ſhall fo unload, in order 
to carry conſiderable quantities of goods thro' the ſame day, and thereby pay leſs 
toll than if they had not been ſo unloaden ; on conviction before one juſtice, on 
oath of one witneſs, owner forfeits 5 /.; driver not owner ſhall be committed to 
houſe of correction for one month. | 
. 11. Driver turning out of road to avoid weighing, if owner, forfeits from 51 
to 205. not owner, 505. to 103. | a | 

JV 13, 14, 15, 16, 18, 19, 20, 21. | 

Waggons with 9 inch wheels may have 8 horſes. And up hills 10 horſes 
6 


. 6 rifing 4 inches 7 

_ Leſs 4 in a yard (with 5 
Carts 9 5 permiſſion of 6 
11 4 truſtees and 5 
Leſs 3 Quarter-Seſſions) 4 


Carriages with 16 inch rollers, any number. 


In deep ſnow and ice, any number. 

On road where there is weighing engine, any number. | 

Horſes in 9 inch carriages to draw in pairs, except an odd horſe, or not more 
than four; for every offence owner forfeits 5/. (driver not owner 20 3.) to the in- 
former. Proſecution before juſtice muſt be commenced in three days, action in 


one month, and notice given to the driver on the day of the offence. If * 
| | ; ; , ; v 


2 n 


. 


- 
- 
7 


mes reinate; juſtice may diſmiſs complaint, and leave ihformer to his remedy 
by action. | | een 


313 in Garriages with wheels under nine inches ſhall not draw in pairs, ex- 


cept with ſix inch wheels authorized by turnpike-meeting, and carriages with 


| two horſes only. (Nora, no penalty here mentioned.) 


hb - ESE 1 .oÞa” a Ti RT Le LEST A. i. —_ 
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baits 11 8 5 


perſons acting as driver with more horſes, or with carriage not marked, may be 
carried before one juſtice, and forfeits from 5 J. to 10 f. : 
f 59. Juſtices in Wales may augment the number of horſes at Michaelmas Quarter 


Seſſions. $3 -4 
ſj, 17. Taking off horſes, or altering diſtance of wheels before coming to gate, 


forfeits 5 J. before juſtice ; one witneis. 

. 22. Truſtees may mitigate high (prohibitive) tolls as to fix inch wheeled 
carriages, ſo as not to take more than for waggons drawn by four, and carts 
drawn by three horſes. (And by 14 G. 3. c. 82. within ten miles of London may 


mitigate theſe tolls for all carriages.) 
J 23. Truſtees, Sc. to take one-half more than the tolls impoſed, for narrow 


wheeled carriages, and after Michaelmas 1770, double toll. 
24, 25. No exemption from toll by virtue of former acts to be claimed, un- 


Teſs for ſix inch wheels, (except for carriages uſed in huſbandry only,) and unleſs the 


fellies and tire lie flat. | 
ff. 26. Carriages on ſixteen inch rollers toll free for one year, and by 14 G. 3. 


c. 82. for five years, and then pay only half toll. 

ff. 27. Chaiſe- marine, coach, landaw, berlin, chariot, chaiſe,' chair, calaſh, 
hearſe, carriage with the King's ammunition or artillery, carriage with one horſe 
or two oxen, and nine inch .wheeled carriage, with one piece of ſtone, metal, 


timber or rope, not included. x 
ff. 28. Perſons taking advantage of any exemption fraudulently, forfeit from 


. to 40s. 

? ff. 29, 30. Truſtees at a meeting on a month's notice may reduce tolls, with 
conſent of five-ixths in value of the creditors ; and advance the tolls again 

ff. 31. Truſtees on a month's notice may let the tolls to the beſt bidder ; if he 
takes more or leſs toll than directed, he forfeits 5 J. and the contract: other gate- 
keeper forfeits 405. | 

J. 34+ No ſide-gate ſhall be erected but by nine truſtees, on twenty-one days 
notice; and no perſon ſhall pay at croſs or ſide-gate, unleſs he goes 100 yards on 
the turnpike-road, or (by 14 G. 3. c. 57.) except ſpecified in ſome former ſtatute. 

J 35. Perſon ſubſcribing to turnpike may be ſued for non-payment. 

J. 51. If truſtees erect turnpikes contrary to their power, Quarter-Seſſions may 
ſummarily determine, and order ſheriff to remove them. | 

J. 52, 53- Mortgagee in poſſeſſion of turnpike, ſhall account on oath, on 14 
days notice, on pain of 10 J. to be recovered before one juſtice, and applied to the 
roads; and if he keeps poſſeſſion after he has received what is due, he forfeits 
double the ſurplus received, and treble coſts. | þ 
A. If gate-keeper dies, two truſtees may appoint another till next meeting. 
Gate-keeper removed, refuſing to deliver poſſeſſion of houſe, Sc. in two 
days, or the wife of one dead in four days, one juſtice may order conſtable to 
turn them out, and put the new one in poſſeſſion. ; . 

. 45, 55, Clerks, treaſurers, &c. ſhall deliver up accounts and papers, on ten 
days notice from five truſtees, or forfeit 20 /. and gate-keepers account for money 
unaccounted for, on pain of 5 /. to be recovered before one juſtice. 1 RG 

/- 56. Gate-keeper ſhall not be removed as a pauper, unleſs actually chargeable. 
No ſettlement gained by gate-keeper, or renting tolls and reſidence, Tolls and toll- 
houſe not rateable. | ; 0 | | 

. 57. Gate-keeper ſuffering carriage with too many horſes, or without name, 
Sc. and not informing in a week, forkeits 1 | EY 

{+ 60. No toll to be paid for carriages ſolely employed in carrying materials to 
repair the highway. "Oy BOO wk. eee tet 9 3 
a. A table of tolls ſhall be put up at every turnpike, and truſtees ſhall ſee 
the, weighing engines are in order. 
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59. From Michaelmas 1776, the tire ſhall be counterſunk, ſo that the nails 
ſhall not riſe above the ſurface, which ſhall be quite flat. 1 
By f. 13 . 3. c. 78. J. 60. and fat. 13 G. 3. 6. 84. J. 68. Owner's name 
. and abode ſhall be painted in large legible letters, on conſpicuous part of waggon, 
Ge. and on the doors of coaches, Cc. let to hire; and waggons, &c. travelling 
ſtages, hall have Common Stage-Waggon ; and perſon uſing it without, or — 
falſe inſcription, forfeits 5; J. to 20. 0 = 1, > 
J 61. and by flat. 13 G. 3. c. 84. . 40. Driver riding in his waggon, unleſs 
ſome other on foot or horſeback to guide, or he has reins to conduct the horſes, or 
who by negligence hurts any perfon; or goes on the other fide the fence, or bs ſo 
diſtant that he cannor direct, or by negligence interrupts the paſſage, or driver of 
empty waggon who refuſes to make way for coach, &c. or loaded carriage; who. 
ever drives a coach let for hire without name, or refuſes to diſcover owner's name 
forfeits on conviction before one juſtice, by confeſſion, view or oath, 20 5. if owner. 
10s. if not; or commitment for one month, or till payment; and may be appre- 
hended without warrant, to be carried before juſtice ; if he refuſes to diſcover his 
name, may be committed for three months, or proceeded againſt by deſcription, 


without name. 
ff. 62. Two juſtices may hold ſpecial ſeſſions when they pleaſe, giving notice to 


the other juſtices in the limits. 


0 ent. 
IE 


(0. 1) By Hat. 13 G. 3. c. 78. J 24. Juſtices of aſſize, of counties palatine, and of 
Preſentment Grand Seflions of Wales, on view, and juſtices of peace, on view or information on 
e oath of ſurveyor, may preſent highway, cauſeway or bridge, not in repair, or an 
peace. offence againſt this act. Traverſe ſaved. Offenders may be fined. Quarter-Seſſions 

may order proſecution at expence of the limit. | 
ff. 25. Juſtices in Special Seſſions may order what road ſhall be firſt repaired, 


and how. 
ff. 26. They may order direction-poſts where ſeveral roads meet, and gradu- 


ated and direction- poſts at waters; and ſo by fat. 13 G. 3. c. 84. (. 41. may the 

truſtees on be a e and alſo order mile-ſtones ; and if ſurveyor neglects to 

erect or repair for three months, he forteits 203. 
The preſentment of a juſtice may be traverſed generally. Rex v. Fuſlices of Wilts, 


T. 4 G. 3. 3 B. M. 1530. 


TP By flat. 13 C. 3. c. 78. J. 47. No fine, Ic. for not repairing highway, and not ap- 
Remedy for pearing to indictment, ſhall be returned into Exehequer, but paid to ſuch perſon 
fines, & near the highway as court impoſing fine ſhall direct, to be applied in repair; not 

accounting, to forfeit double. Fine impoſed on pariſh, levied on one or more per- 
ſons, Special Seſſions may order aſſeſſment to reimburſe, &c. 
J 53. and by fat. 13 G. 3. c. 84. J. 39. Perſons damaging banks, bridges, 
ſts, &c. forfeit on conviction by one juſtice, by one witneſs, or view of juſtice, 
from 5/. to 10 5. or be committed to hard labour, from one month to ſeven days. 
of. 54+ Juſtices of corporations to act within their juriſdictions. 
1 65. On indictment or preſentment, the court may order either party to pay 
n 
J. 66. If pariſh- meeting agree to proſecute or defend, the ſurveyor may charge 
the expences agreed to at a meeting, or allowed by a juſtice, in his account. 
J.67. Notice of pariſh-meeting muſt be given in church the Sunday preceding, 
and in writing fixed on the doors three days before the meeting. 
L 69. Surveyor is a competent witneſs in all cafes. , | 
. Jo. The terms in the ſchedule to be uſed with neceſſary variations only, and 
no objection taken for want of form; and ſo by 13 G. 3. c. 84. J. 72. ä 
. 72. Perſons reſiſting execution of this act, reſcuing diſtreſs, or conſtable not 
obeying warrant, forfeit from 101. to 40 5. or to be committed for three months, 
or till payment. So by fat. 13 G. 3. c. 84. J. 75. 
73. Penalties and forfeitures, and coſts and charges, (not otherwiſe directed) 
to be levied by diſtreſs, half to the informer, half to ſurveyor for repair; if ſur- 
veyor informer, all for repair: for want of diſtreſs, party to be committed for 


rce months, or till payment. If offender lives in another juriſdiction, any juſtice 
| where 
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More lie lives, may on copy of conviction or order proved on oath, grant diſtreſs, 
—_— as aforeſaid. So by 13 G. 3. c. 84. J. 76, 78. | 4 9111 10 1! 
EA. No perſon to be diſtrained till fix days after he Is ſerved with the order. 
e ene goo Bec ſe 77 * flag} Sbods 
4 Lys. Proſecutor, if the penalty is 40 5. may proceed before a juſtice, or by 
Action; if he recovers, ſhall have double coſts. So by „at. 13 G. 3. c. 84. J. 79. 

Wo 76. Only one recovery for the ſame offence, Ten days notice of action; ac- 
tion muſt be commenced in àa month. So by far. 13 G. 3. c. 84. J. 79. 

fc yy. No conviction but on confeſſion, oath of one witneſs, or view of juſtice 
in caſes mentioned. An inhabitant is a competent witneſs ; ſo by fat. 1 3 G. 3. 
4. 84. /. 74. and juſtice may act, tho a creditor or truſtee. | 

J. 78. Juſtice may adminiſter oath to any perſon for better diſcovery and exe- 
cution. By Hat. 13 G. 3 c. 84. J. 84. juſtice or truſtee may adminiſter- oath, + 
. 79. 80. Diſtreſs ſhall not be unlawful, nor the parties treſpaſſers, for want of 
form, nor the parties diſtraining treſpaſſers ab znrto, for ſubſequent irregularity ; but 
party aggrieved may recover ſatisfaction for the ſpecial damage by action, but not 
if tender of amends is made before action brought; if no tender, defendant ma 
before iſſue joined pay money into court. So by fat. 13 G. 3. c. 84. ff. 80, 81. 
. 81. Any perſon aggrieved may appeal to any Quarter-Sefſion, giving notice ſix 
days after cauſe of complaint, entering into recognizance in four days after notice, 
to try it, and abide order. Juſtice on ſuch notice, to return all proceedings to 
Quarter-Seffion, under penalty of 5 J. Quarter-Seſſion to determine finally, and 
award coſts to either party. Proceedings not to be quaſhed for want of form, or 
removed by certiorari, No appeal from conviction, unleſs the party for penalty 
or forfeiture ſhall at the time, if preſent, if not, in fix days, give notice, and enter 
into recognizance. So by far. 13 G. 3. c. 84. J. 82, 83, 

. daz. Action for any thing done in purſuance of this act, mult be proſecuted in 
three months, and in the county where fact committed; defendant ma plead 

general iſſue, and give act and ſpecial matter in evidence; and on verdict 9 him; 
nonſuit, &c, treble damages. So by fat. 13 G. 3. c. 84. J. 85. And the action 
may be brought in the county where the defendant reſides. f | 

By Hat. 13 G. 3. c. 84. J. 33. If turnpike-road is indicted, the court may pro- 
portion the fine between the inhabitants and the turnpike. FF | 

J. 42, 43. Perſon deſtroying turnpike, or any part of it, or any bar, &c. erected 
to prevent paſſing without paying toll, or any weighing-engine, or reſcuing of- 
fenders, are guilty of felony, and may be tranſported for ſeven years, or impriſoned 
for three years, and may be tried in any adjacent county ; and the damage ſhall be 
made good by the hundred ; but if the offender is convicted in twelve months they 
ſhall be 2 

J. 47. Five truſtees may direct indictments for nuiſances at the expence of the 


turnpike ; but not unleſs upon the confeſſion of offender, or that a witneſs can 
be had. 


. 48. Information to favour offender is fraudulent, and a juſtice may proceed | 


as if there had been none. 


. 64. In action by or againſt truſtee, the act or copy of order of his appoint- 
ment, and evidence of his acting, ſhall be proof of his being truſtee. 
J. 73. Conſtable, &c. refuſing or neglecting to execute act, or to deliver a 


penalty, and ſurveyor, &c, neglecting for one week after the offence to inform, 
rfeit 10), 5 57 8 | 


By Hat. 13 G. 3. c. 78. 7 52. Juſtices in ſeſſion may inquire of lands given to 


repair highways, and order improvement according to will of donor, if perſons 


es are faulty; except the lands are given to a college, Cc. which has a 
viſitor, a” rus | 
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(B) Claim to avoid a Fine. 
(B. 1.) How it ſhall be made. 


HERE muſt be an actual entry to avoid a fine; and if the demiſe is laid 
before the time of that entry, an ejectment cannot be maintained. By all 
the Judges in Parliament. Barrington v. Par burt, H. 11 G. 2. Str, 1 086. 
125. | 
But if 1 actual entry is before the fine, and the demiſe laid after the entry and 
before the fine, it is good, though the ejectment was brought after the fine. A. 
grave v. Shelly, P. 21 G. 2. 1 Wile 214. 
Actual entry is not neceſſary to avoid a fine, without proclamations. Jenkins v. 
Pritchard, H. 30 G. 2. 2Will. 45. 


Fer N. 
PE (A) Common. 


ANDS which are ſtinted for five months, and open for ſeven, and enjoyed 


with the other common, is part of the waſte and common of the manor, and 
is included in a reſervation of the waſte, and all mines in it. Gibſon v. Smith, 


P. 1741. 2 Athyns 182. 


(F.) Common, how tt ſhall be uſed. 


V flat. 13 G. 3. c. 81. Arable in common fields ſhall be ordered as three-fourths 
in number and value of occupiers direct for fix years. Cottager or commoner 
without land is not excluded his full right unleſs he conſents in writing for an annual 
payment. If occupiers agree not to depaſture in common, and allot what ſhall be 
ſuch common for cottagers only, as ſhall be deemed an equivalent by a majority of 

them who have not compounded, they ſhall' not have common on the other part. 
Perſon having ſeparate ſheep-walk, or paſture for cattle, not excluded from his right, 
unleſs he conſents. | | 

Balks, &c. may be ploughed with conſent of lord of manor, and three-fourths of 
occupiers, except where it is a road. Boundary-ſtones ſhall be erected. 


Lords and three-fourths of commoners may let one-twelfth part of waſtes for four 


years, the rents to be employed in improving the reſidue. 


Or aſſeſſment may be levied for improving ſtinted commons, as lord and majority 
of occupiers direct. 2 


Majority, with lord's conſent, may poſtpone opening commons, ſtinted as to time 


for 21 days. 5 | 

Two thirds of commoners, with lord's conſent, may open and ſhut common pa- 
tures, but a portion ſhall be reſerved for thoſe diſſenting. Fg. 18 
Stinted right of common for horſes, &c. may, by majority of commoners, be 
commuted for ſheep. 3 . 

Rams muſt not remain on commons, from 25th Augu/t to 25th November. 

Perſons otherwiſe diſabled may agree under this act. _ | 


8 % 


1 


payments. | : gy © ME” "of 
The conſent of occupiers is not valid, without an authority from proprietor. 


4 | (G.) Uben 


Tithe- owners ſhall receive no gratuity for tithes, but by half. yearly or yearly 
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00 When the Lozd may improve it. 


HE proceedings upon a noclanter muſt be of the crown fide in B. R. Rex 
v. Sudbury, H. 11 G. Str. 

By flat. 29 G. 2. c. 36. Owners of common, with conſent of majority in num- 
ber and value of commoners; majority of commoners, with conſent of owners; any 
perſons with conſent of both, may incloſe any part of common for growth of 
wood. If wood is deſtroyed, offender may be puniſhed according to 1& 6G. 1.; 
if not convicted in fix months, the owner ſhall have ſatisfaction from the adjoining 
pariſhes, Sc. as for fences overthrown by flat. W:/tn. 2. Perſon cutting wood on 
common ſhall incur the ſame penalty. 

By tat. 31 C. 2. c. 41. The recompence is to be paid to perſons intereſted, in 
"roportion to their intereſt, Tenants for life or years determinable on lives, may 
conſent for their term, but that binds not after determination of their eſtate, 


(H) What Intereſt the Commoner has. 


Commoner, tho' he has by cuſtom a right to cut fern, may not ſcatter the 
aſhes which a ſtranger has made by cutting and burning it. Moadſon v. 
Nawton, T. 13 G. Str. 777. I 
A commoner cannot fill up and ſpoil coney-burrows, even if the common 1s 
ſurcharged, but muſt bring his action. Cooper v. Marſhal, P. 30 G. 2. 1 B. M. 
259. Cope v. Marſhal, P. 30 G. 2. 1 B. M. 268. 2 Wilſ. 51. 


(K) What Remedy the Lo2d ſhall have. 


IN. treſpaſs by the lord againſt a commoner, for deſtroying his peat and filling 
up the holes, if defendant juſtifies under common appendant to his houſe, that 


plaintiff had dug holes, and laid up heaps, whereby he could not enjoy tam amplo, 
&c. therefore juſtifies removing heaps, and filling holes, doing as little damage 


as poſſible ; and plaintiff replies de injuria ſua propria abſque tali, &c.: ſufficiency 
of common left cannot be given in evidence. D' Ayrolles v. Howard, P. 3 G. 3. 
3 B. M. 1385. 


COND I Tok 
| (A. 1.) Condition in Deed. 
(A. 2.) By what Words it ſhall be created. 


ROVISO, if leſſee commit waſte the leaſe ſhall determine; is a condition, 
not a covenant, Brrcha/l v. Smethurſt, T. 1722. Bunb. 114. 


(B) Condition pretedent. 
(B. 1.) What ſhall be. 


1 HERE are no technical words to diſtinguiſh conditions precedent and 
ſubſequent; but the ſame words may indifferently make either, according to 
the inert of the perſon who creates it, Robinſon v. Comyns, H.g G. 2. C. T. 
104. : 
On, a contract to transfer ſtock on payment of money, the payment of the 
money is not a condition precedent, but a concurrent act; if the transferror does 
not attend, the plaintiff need not ſhew he had the money ready ; if he attends, the 


Plaintiff muſt lay down the money, tho' not ſo as to part with it till transfer, 


Merrit v. Rane, T. 7 G. Str. 458. 
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If A. contracts to transfer ſtock, and B. in confederatione præ mi ſſorum to pay ir. 
it; the t5ansfer is not a condition precedent. Hiat kuli v. Naſh, M. ꝙ G. Str. 535. 

Deed- poll to accept ſtock when the receipts ſhould be deſivered, and to pay for 
it at a day certain, makes a condition precedent, and plaintiff muſt aver a tender. 
Lock v. Wright, T. 9G. Str. 569. 


(o) Uhat Conditions are not good. 
(D 7.) If a Condition be contrary to Law; in Obligations, Se. 


262 


OND from A. to B. reciting they had agreed to live together, A. to main. 
tain B. and leave her annuity of 60 J. if he quits her, or ſhe out-lives him; 
if ſhe leaves him, he is not to maintain her any longer, or leave the annuity ; the 
bond is illegal and void; it is not premum pudicitiæ, but premium proftitutionis, 
Walker v. Perkins, M. 5 G. 3. 3 B. M. 1568. 
Condition to reſign a benefice on requeſt, generally, is good; and the court will 
not ſuffer it to be argued. Peele v. Com. Carlicl, M. 6 G. Str, 227. Turner v. 


Hawkins, T. 4G. Fort. 351. 
(E) Condition erpounded. 
When liberally. 


F a man binds himſelf by bond to leave his children jointly 2001. and leaves 

four children, and by will gives the eldeſt fon land worth more than 500. 
and to the other three 50 J. apiece, payable at 21; this is not performance. 
Taylor v. Bird, M. 24 G. 2. 1 Will. 280. 


(G) Condition perfozmed. 
(G. 1.) By whom it may be. 


F a deviſe is made to A, for life, remainder to B. in fee, provided thet if in 

three months after A. s death C. pays B. 500 J. then C. to have the land in 
fee, C. dies, then A. dies; the heir of C. tho' not named may pay it, and have 
the land. Marks v. Marks, M. 5 G. in Canc, Str. 129. 


* (G. 6.) In debt on bond, the condition whereof reciting, © That a marriage was in- 
wy pl tended between 4. and B. but at B.'s requeſt to be deferred to her father's death; 
performed that A. and B. had mutually engaged not to intermarry but with each other; in 
when the Um conſideration thereof, and for proviſion for A. if ſaid marriage ſhould not take 
What ſhall be effect, and that B. ſhould intermarry with any other perſon, or die before the 
the time in- marriage, or refuſe to marry A. on her father's death, B. had agreed that A. in 
— either of the caſes aforeſaid ſhould have 1200 J. of her fortune, and 5 J. per cent. 
intereſt from the date; now if B. within a month of her intermarriage with any 
perſon but A. or within a month after her father's death, pay A. 1200. and 514. 
per cent. intereſt from the date, or her heirs, &c. within a month of her death pay A. 
1200 l. Sc. then, &c.” and B. afterwards marries another man in her father's life- 
time, the bond is forfeited, and the money then payable, for the law will ſupply 


the words, which ſhall fr ft happen. Semb. Box v. Day, P. 17 G. 2. Will. 59. 


(G. 14.) A note for payment of money on a Soutb- Sea contract, is a performance or com- 
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N entry by a ſtranger without authority is good, if it be aſſented to after- 
wards, and will ſupport ejectment, if the aſſent be before the demiſe in the 
declaration. Fitchet v. Adams, P. 13 G. 2. Str. 1128. | 
A right of entry always ſuppoſes an eſtate; and if an eſtate is granted to a man, 
reſerving rent, and in default of payment, right of entry is granted to a ſtranger, it 
is void. Smith v. Packhurſt. Opinion of the 12 Judges in the Houſe of Lords, 1742. 


3 Atkyns 134. 
(T) Limitation, what ſhall be. 


F A. on the marriage of his eldeſt ſon B ſettles a freehold leaſeheld for the life of 
J B. and others, in truſt to permit B. to enjoy for life, then his intended wife for 
life, then, after being ſubje& to a charge for younger children, in truſt for the heirs- 
males of the body of B. and in default for the heirs-males of the body of A. and 
in default for the right heirs of A.; this limitation to the heirs-males of the body 
of A. is not a contingent remainder, but a limitation of the eſtate ; and B. thus be- 
ing in the nature of tenant in tail, and alſo tenant for life, may, on the death of his 
wife and ſon, bar the intail. Forſter v. Forſter, H 1741. 2 Atkyns 259. 

If A. deviſes his real eſtate to his heir at law B. and his heirs, on expreſs condition 
that in three months after A. s death he execute to his truſtee a releaſe, if not, to 
C. and B. dies in 4.'s life-time, the eſtate goes to C. and not to the heir at law; 
for this is not a ſtrict condition, but a conditional limitation, Avehn v. Ward, 
H. 1749. 1 Vezey 420. | 

If a man deviſes land, and money to be laid out in land, to truſtees, on truſt and to 
the uſe of A in ſtrict ſettlement, with remainders over in ſtrict ſettlement ; proviſo, 
* that when the perſon who for the time being would ol teſtator had not other- 
«* wiſe directed) have been intitled in poſſeſſion as tenant for life or in tail, ſhall be 
& under 26, the truſtees ſhall enter and receive the rents and intereſt, and allow cer- 
* tain maintenances to ſuch tenant for life, or in tail, the reſt to accumulate, and 
* be laid out in lands to the ſame uſes; and A. attains 26, marries, dies leaving 
his wife enceinte of B. the truſtees take no eſtate in the premiſſes on the birth of 


B. Lade v. Holſord, T. 3 G. 3. 3 B. M. 1416, 


TVT 
(C. 1.) What Tenements are grantable by Copy, 


A Copyhold to huſband for life, wife for life, heirs of the bodies of (o. 8.) 
© Huſband and wife, remainder in fee to the ſuryivor, is an eſtate-tail after poſ- In tail. 
übility of iſſue extinct in the wife who ſurvives, and the eſtate veſts in the perſon 
who is heir of the body of both huſband and wife. Sutton v. Stone, M. 1740. 

2 Athyns 101. | a LEON | 


There may be a good cuſtom in a manor, that tenant in tail may ſurrender, and (C. 9.) 


bar his iſſue, without ſuffering recovery; or that he may ſuffer recovery .in the wes me 


manor-court, and have the ſame effect. Everall v. Smalley, M. 17 G. 2. Str. 1197. 


Wilſ. 26. 
Aa a manor where. copyhold may be intailed either by ſpecial cuſtom, or by the 
genęral doctrine of ſurrender in fee, vel aliter, &c. if a cuſtom does not ax pear to bat 
by reeovery. in that manor, it may be barred by ſurrender ; for othermiſe it would 

Create a perpetuity, Moore v. Moore, T. 1755. 2 Vezey 5906. we 5 
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And this by ſurrender to the uſe of the will only. Bid. Car v. Singer, P. W 


7 


in C. B. 2 Vezey 603. | Fer | 
By cuſtom, it may be barred by ſurrender, and wherever tenant in tail of a free. 


hold can bar the eſtate by any means, there tenant in-tail of ſuch copyhold may bar 


by ſurrender. Martin v. Mowhn, P. 33 G. 2. 2 B. M. 969. ; 
In ſuch manor, if A. deviſes to his ſon B. and C- his wife, and the heirs of the ho- 


dy of B. on C. begotten ; this eſtate may be barred by furrender of B. alone, 114, 
(D. 1.) Deſcent of a Copyhold. 


Copyholder, heir to her mother, before admiſſion deviſes to A. and dies 
without admiſſion or ſurrender, the lands ſhall deſcend to her heir on the 


part of her mother. Smith v. Trigg, M. 8 G. Str. 487. 


(F) Surrender of Copphold. 
(F. 5.) 


Cuſtom, that a ſurrender muſt be made in perſon, unleſs in ſpecial caſe 

of diſability, is not contrary to law. Mitchel v. Neal, M. 1755. 2 Yezcy 679, 

A purchaſer of copyhold is not obliged to accept of a ſurrender by attorney, but 
may inſiſt on the vendor's ſurrendering in perſon in court. 51d. 2 


By Attorney. 


(F. 7.) By what Perſons. 


Whether feme-covert can ſurrender without her huſband's joining, though in his 
preſence. Dub. Taylor v. Philips, P. 1749. 1 Vezey 229. 


(F. 8.) To what Uſe. 


If the uſes are indorſed on the back of the ſurrender, and figned by the Reward, it 
is ſufficient, though they are not ſpecified in the rolls. Car v. Elliſen, P. 1744. 


3 Atkyns 73s 
(F. 10.) Preſentment of a Surrender. 
By ſpecial cuſtom it may be preſented at any ſubſequent court. Moore v. Moore, 
T. 1755. 2 Vexey 596. | 


((F. 14.) How a Surrender operates, 


The ſame conſtruction of words muſt take. place as in other law-conveyances ; 
and the intent of the party is not ſufficient, as in a will. Sutton v. Stone, M. 1740. 
2 Atkyns 101. Lovel v. Lovel, M. 1743. 3 Athyns 11. 

If A. ſurrenders copyhold to his brother B. till C. ſon of D. brother to A. attains 
21, and after ſuch age to C. his heirs and aſſigns; and an agreement is indorſed, 
that B. is to receive the rents till C. attains 21, and then to account to him for 
the ſame, but not before: and A. dies without iſſue, C. dies an infant without 
iſſue, or brother or ſiſter born at his death, and B. is heir at law to A. and C. and 
dies; the heir at law of B. ſhall take the premiſſes, and ſhall not account for 
the profits. 1619. : 


e Admiittance- 
(G. 2.) When neceſlary. 


2 Will. 162, _ 


offers himſelf to be admitted, and the lord refuſes, he cannot ſeize guouſque; he 
ſhould admit him, and then proceed for his whole fine, Roe v. Hutton, P. 3 C. 3. 


F n 8 


I: copyhold ſurrendered to the uſe of will is deviſed to ſix perſons, and one 


* 5 3 I © > o / . 9 i — , 
c ; Eg (ie „ : 
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If a copyhold is granted for a term of years, (tho in truſt for others) the ex- 
| ecutor of the termor is obliged to be admitted, and the lord is intitled to a fine. 
E. Bath v. Abney, H. 30 G. 2. 1 B. M. 206. ns 


b 19079 } Va 
* 


£ 2 : f z 
6 14 1. , 
. 4 * 4 


(H. T1.) When due. A 10 


IN a manor where by cuſtom a general fine is due from all the tenants, on the 
death of the laſt admitting lord; there huſband tenant for life by virtue of 
marriage- ſettlement is intitled to the fines on the death of his wife, the laſt ad- 
mitting lady. D. Somerſet v. France, M. 12G, Str. 654. Fort. 41. p 
1 If copyholder ſurrenders to the uſe of his will, and by will orders and directs 
| two truſtees to make ſale of his copyhold, and apply the money to certain purpoſes; 
they may ſell without being admitted, and the lord ſhall admit the vendee, and 


have but one fine. Holder v. Preſton, P. 9G. 3. 2 Will. 4co. 


* 


(H. 4.) Fine uncertain. 


Fines ſhall be ſet according to the preſent improved value, not according to the 
rent under a leaſe then ſubſiſting by licence of the lord. Halton v. Haſſel, P. 
9 E. 2. Str. 1042. | | ES fan 5275 

On admiſſion to a manſion-houſe then unlet, (and which continued unlet for 
eighteen years, when action was brought) and a piece of land let at 7 /. fer annum; 


150 J. being the fine paid at the laſt admiſſion, is not unreaſonable. Evelyn v. 
Chicheſter, T..5 G. 3. 3 B. M. 1717. „ | 


(H. &.) Remedy for a Fine. 


Tf a fine is aſſeſſed on admiſſion of an infant, a/umpfit would lie whilſt 3 
infant; (/emb.-per Yates J.) but certainly after he comes of age, and has is an 
the eſtate, but confirmed the tranſaction by enjoying. Evelyn v. C renounced 
5 G. 3. 3 B. M. 1717. bichefter, T. 


(K) That Copyholder ſhall do by Cuſtom, 


(K. 2.) Shall have Duwer. 


REE-BENCH is a widow's eſtate in ſuch lands as the huſband dies ſeized of; 
nat that he 1s ſeized of during the coverture, as dower is. Godwin v, Winf- 
more, H. 1742. 2 Atkyns 525. 
If a man before marriage ſettles on his wife part of his real eſtate for jointure, 
in bar of all dower which ſhe may claim out of any lands, tenements, meſſuages 
and hereditaments, of which he is or ſhall be ſeized, of freehold or inheritance; 


ſhe cannot claim her free-bench in eopyholds purchaſed afterwards. Walker v. 
Walker, M. 1747. I Vezey 54. | | 


* 


(K. 6.) Copyholder ſhall have Common. 

A copyholder in fenny lands may be intitled to dig the lord's foil for turf, 

Dean of Hly v. Warren, T. 1741. 2 Aulyns 19. 4 
Common of turbary cannot belong to an oecupant. Bid. 


i 1 
(M) Copyhold, how foꝛfettedd. 
mt oOWy 7 e ; 
2. (M. 3s) By Make. 1. % few ie (on! e en 
I copytiolder "tops: titaber-trees.” and makes them pollards..) Peagly v. D. of 
4 | tops tre em ards. Pe v. D. of. 
1 e, 7. 7 of 1 aakes them pollards. Feacly v. D. of. 
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Ns 3 1 e (M. 5.) 


rr MGs D. 
e, . g.) What Eftate ſhall be forfeited. 
Ir . deviſes copyhold to B. and ſurrendets to the ufe of his will, and B. i, 
hanged for felony before admittance, or doing any a& to ſhew he was tenant, the 
lahds are not forfeited to the lord, but deſcend to the heir of 4, Roe v. Hicks 
FU. . 16. "I is 


cpr) Copyholder, how impleaded. 
(P. 4.) Pleading of Copyhold. | 


NOPYHOLD muſt be ſtated, of found, or pleaded to have been demiſable 
by copy of court-roll time out of mind, or it will not be adjudged copyhold. 
Nee v. Newman, P. 33 G. 2. 2 Will. 125. 
MOT (s) Cuſtom, the Nature of it. 
itmay | 
had a reaſon-"@=&  Coſtom may be good, tho! it tends to diminiſh the value of the lord's eſtate, 
Faucet v. Lowtber, T. 1751. 2 Yezey Zoo. | 


able com- 

mencement. 
(S. 8.) | P.: 1 0 ICY 

„ A cuſtom for all thoſe who have any land in a common field to incloſe as much 

ther be re. thereof as they pleaſe, is good. Barber v. Dixon, H. 17 G. 2. Will. 44. 

8. 16.) A cuſtom that feme- covert ſeized in fee of copyhold lands may diſpoſe of het 

8 eſtate without her huſband's joining, is bad. Stevens v. Jyrrel, H. 26 G. 2. 

right. 2 Wi). . 0 q 

(. 18.) A cuſtom to fink coal-pits, and lay the rubbiſh, coal, wood, &c. near the mouth, 

If it imports ® on the land of another, at the will of the lord, is void; as unreaſonable, uncertain, 


11 and tending to make a man judge in his own cauſe. Determined in C. B. and 


a benefitin afirmed unanimouſly on error in B. R. Wilkes v. Broadbent, P. 17 G. 2. Will. 63. 
conſideration. Fr. 12 24. 


(8. 19.) Muſt be certain. 


A cuſtom to grind all corn, grain or malt, which a man ſhall have occaſion to 
uſe or ſpend, at the mill of A. is unreaſonable; for it may extend to corn for 
horſes, and at whatever diſtance the tenant may live. Ld. Uxbridge v. Staveland, 


M. 1747. 1 Yezey 56. 
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Equitable coſts may de levied out of the penalty of a bond, but not out of the 

penalty of a recognizance of bail. Baldwin v. Morgan, H. 2 G. 2. Str. 826. 

"If plaincif-io Prohibition prevails in any part, he ſhall have cofts,,,;Migdktor 
1 iP Pt 206.05 &... St HKD... Bo: 16. 208... ee 
fe wI.Y 3% ü ROT GT. 1 5 wr 8 it 1. 3 311 9 a 106 Pefber _ 
If huſ and and wife are plaintiffs in prohibition, and huſband dies before, judge 
ment, yet the wife {hall have coſts ; for either the ſuit is not abated at oommon 
law, or it is helped by far. 8 & ꝙ Will. 3. c. 11. Did. 5 

In treſpaſs for entering his houle and eating his meat, ſpecifying quantities and 
kinds, half a guinea damages, and full coſts; for as to the goods, it is in the na- 
ture of trouer. Smith v. Clark, P. 13 G. 2. Str. 1130. 

On trial of a feigned iſſue by direction of a court of law, coſts follow the ver- 
dict, and the court has no diſeretionary power; but when iſſue is directed by 
Chancery, coſts are not given by this court, but left to Chancery. Herbert v. 
Williamſen, P. 25 G. 2. 1 Will. za. „„ 1 

If there are three feigned iſſues, and one only found for plaintiff, he muſt have 
coſts, tho' the moſt material is found againſt him. Tempeſt v. Medcalf, T. 25 & 26 
G. 2. 1 Vi. 331. | EOS 
In an action on the Riot-AR, 1 G. 1. c. 5. for pulling down the plaintiff's 
houſes, brought againſt the inhabitants of the hundred, and in action of. hue and 
cry, full coſts. Witham v Hill, P. 32 G. 2. 2 Will. 91. 


If on motion for quo warranto intornation, it is agreed to try the corporation- 


right by a feigned iſſue, in which the proſecutor as plaintiff prevails, he ſhall have 
coſts only from the time when the feigned iſſue was firſt agreed to and ordered, 
(which includes the coſts of the diſputes about ſettling the feigned iſſue, in which 


diſpute plaintiff prevails) but not coſts antecedent to ſuch conſent. Thomas v. 


PFowel, P. 31 GE. . 1 B. M. 603. TEAS. 
If defendant has leave to amend plea on payment of coſts, and the amendment 


does not deface the record, and the replication is not de novo, but only altered ſo 
as to purſue the alterations in the plea ; coſts on the plea and replication ſfall nt 
be as if new, but only in proportion to the alterations made, and alſo for conſult- 


ing counſel if replication de novo is neceſſary. Kex v. Philips, H. 32 G. 2. 2 B. 
M. 752. 
102 declaration of two counts, if defendant demurs to the one, and has 
judgment for him, and pleads to the other, and verdict againſt him; plaintiff ſhall 
have coſts on the verdict, but defendant none on the demurrer. Aſfley v. Young, 
T. 1G. 3. 2 B. M. 1232. | i ad we SEC 

If leflor of plaintiff dies after trial, coſts ſhall be paid. to his repreſentative, 
Barnes 119. yp ÿ„ raj <þ 
' If one defendant in ejectment confeſſes leaſe, &c. and there is judgment againſt 
him for a third, and another does not confeſs, the court will make a rule 
againſt him for coſts. Barnet 121, 149. r eto 

In prohibition, coſts commence from the ſuggeſtion ; and there ſhall be coſts 
of a feigned iſſue directed to try a fact for the information of the court, Barnes 130. 

Coſts in one cauſe may be ſet againſt cefts in another, if between the ſame par- 
ties; otherwiſe not. Barnes 130, 145, 146. _ 

If although plea confeſſes treſpaſs, plaintiff replies, and the cauſe is tried, and 
verdict for defendant ;, yet the court will give judgment for plaintiff, and inquiry 
and coſts for all proceedings but the trial. Barnes 1333 | 
_ Defendant pleads ſeveral pleas ; demurrer to ſome, and judgmen tfor plaintiff; 
iſſue on others, NN nonſuited ; plaintiff has coſts for the demurrers, according 
to. 4 Aun. out of which is to be deducted coſts of nonſuit, , Barnes 136, 140, 141+ 

If defendant in prohibition forces plaintiff to declare, le e y plea, 
(as that be had not proceeded in Spiritual Court after prohibition) court will on mo- 

ive colts; but this is not within 8 & 9 M. 3. c. 10. Barnes 148. . 
4 C. B. coſts of à former aſſize, when cauſe made a remanet, not allowed, unleſs 
i conſent expreſſed in the rule. In B. R. otherwiſe. . Barnes,1.50, 1533 
nt. 2 & 3 Ed. 6. giving treble value for tithes; coſts, if the fingle value 


ee 


found is under 20 8 5 none, if above. Barnes 150 
Barnes 151. eee mg 
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268 
(A. 2.) 

a 
plaintiff ſhall 
not recover 
colts. 


Mi 4. 3. £ 


The ſecurity ſhall pay neither coſts nor intereſt in a recognizance forfeited which 


was given on a plea to an extent. Rex v. Albert, P. 1716. In Sc. B. 4. 
The proſecutor in a noctanter ſhall not have coſts. Rex v. Glaſſenby, H. 10 G. 2. 


Str. 106g. B. R. H. 355. | 


If plaintiff does not fle an affidavit uſed before the prothonotary to augment a 


C. B. will ſet the judgment aſide. Boſeville v. „T. 11 & 12 G. 2. Barnes 126. 
On a repleader, no coſts to either party for the immaterial pleadings. Barnes 12 5. 
If affidavit made uſe of on taxation is not filed, judgment for coſts (hall be let 


aſide. Barnes 120. 
aror withdrawn, matter referred, award of coſts to be taxed; the coſts of the re. 


ference ſhall not be allowed. Barnes 123, 58. he 
Defendant in replevin moves to amend avowry on paying coſts, his agent pays 
them after his death ; they ſhall be returned. Barnes 138. 
In quare impedit no coſts. Barnes 139. 


(A. 3.) When no more Coſts than Damages. 


In treſpaſs, if ſpecial damage is alledged and put in iſſue, which would have been 

a diſtinct cauſe of action, plaintiff ſhall have full coſts. Anderſon v Buckton, J. 5 G, 
, Str. 192. | | 5 

In treſpaſs, for chaſing his cow and fowls with dogs, full coſts. Kern v. Mbiſtler, 


M. 9 G. Str., 534 : 
For entering his cloſe and chaſing his bull, full coſts. Thomp/en v. Berry, P. 9 C. 


Str. 551. 

in erefpaſ for battery, impriſonment, breaking houſe, &c. defendant juſtified 
the impriſonment, and not guilty to the reſt ; on trial, juſtification found for de- 
fendant, and the net guilty for plaintiff, and 25. 6d. damages: not full coſts for 
the battery, for the judge had not certified; nor for the breaking, &c. as it related 
to the freehold, ' Beck v. Nichols, M. 10G. Str. 577. 

In treſpaſs, defendant guilty quad tranſgreſion” cum averits & fenſurar, fraction 
proſtration & divulſion.” and the judge had not certified; coſts as damages. Mitelel 
v. Soaper, P. 1724. Bunb. 167. 

In affault and battery of plaintiff, nec nn an aſſuwult of his horſe, is not ſpec'al 
matter to intitle to more coſts than damages. Clarke v. Othery, P. 11 G. Str. 624. 

In clauſum fregit, and that his poles he fregit, /aceravit & ſpoliavit, no more coſts 
than damages. Anon. T. 11G. Str, 633. | 

In action ſor words, whereby he was not only damaged in his goods, name, &c. 
but alſo by occaſion of the words, by the procurement of defendant he was taken 
up and carried before a juſtice ; full coſts, Carter v. Fiſh, M. 12G. Str. 645. 
In treſpaſs for breaking and entering houſe, and keeping plaintiff out for a 
month, whereby he was put to expence to regain poſſeſſion, and loſt the uſe of it; no 
more coſts than damages. Blunt v. Mither, in C. B. M. 12 G. Str. 645. 

To treſpaſs for building a wall, and treading down the graſs, defendant pleaded 


not guilty, and a way; and on verdict for plaintiff, he had full coſts, tho' no cer- 


tificate. Higgins v. Jennings, M. 13G. Str. 726. Ld. Raym. 1444. 

In treſpaſs quare clauſum, &c. and any thing laid for aggravation, there ſhall be 
no more colts than damages, tho' the freehold might come in queſtion, unleſs the 
judge certifies ; but if there are ſeparate counts, and plaintiff have intire damages, 
he ſhall have full coſts without certificate: if defendant is found guilty as to clau- 
ſum fregit, and not guilty de bonis aſtortatis, plaintiff ſhall have no more coſts than 


damages. On conſideration, per cur. Reeves v. Butler, H. 1725, Bunb. 207. 


Perry. Str. 936. Ld. Raym. 1588. Surman v. Shelleto, P. 5 G. 3. 3 B. M. 1688. 
In treſpaſs for taking vi & arms plaintiff's horſe, and ſending and conveying 


In caſe fof words ſpoken of a tradeſman, per quod he loſt ſeveral cuſtomers ; 
if the words themſelves are actionable, no more coſts than damages. Burry v. 


him from A. to B. plaintiff ſhall have full coſts. Harper v. Jiffer, T. 10@& 11 
O. a. B. N. H. 378. > 1 eee 
Caſe, for ſaying to a ſingle woman“ You are a common ſtreet-walking bitch, 


and ſtand every night at the corners of ſtreets to be picked up by fellows,” full 


© Coſts; 


—A. 


by 
A 

1 
* 
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eofts ; for the words in themſelves are not actionable. Baſs v. Hickford, P. 12 G 2. 

7 defendant juſtifies for a way, and plaintiff replies extra viam, and 

obtains verdict, he ſhall have full coſts, for the right comes in queſtion, Beale 
y. Moor, T. 15 G. 2. Str. 1168. | 

In treſpaſs for aſſault, and taking a rope, if the judge certifies upon fat. 43 Eliz 
. 6. there ſhall be no more coſts than damages, tho it is laid with an aſportavir. 
Walker v. Robinſon, T. 18G. 2. 1Wilſ. 93. Str. 1232. 

In wilful and malicious treſpaſs, by frat. 8 & 9 W.3. c. 11. ff. 4. the judge of 
niſi prius muſt certify in open court at the trial ; his certificate afterwards is void, 
Ford v. Parr, P. 28 G. 2. 2 Wiſſ. 21. | | 

A clothier and alehouſe-man found an inferior tradeſman by jury, pays full coſts 
under 4G 5 V. & M. Barnes 125. 

Who is an inferior tradeſman, under fat. 4 5 V. & M. c. 23. is not determin- 
ed; court divided, and no rule. Clive and Bathurſt J. thought every tradeſman 
not qualified, and that it is a queſtion of law; Willes C. J. and Noel J. that not 
every tradeſman, and that it ſhould be left to the jury. Buxton v. Mingay, T. 30 
T 
Plaintiff ſhall not have full coſts, tho' defendant pleaded a tender, if judge cer- 
tifies under 43 Elig. Bartlet v. Robins, P. 5 G. 3. 2 Will. 258. 

In treſpaſs vi & arms for entering plaintiff's houſe, making noiſe, and con- 
tinuing until plaintiff and others gave a note for money, not full coſts, Appleton v. 
Smith, H. 2 G. 3. 3 B. M. 1282. 
On aſportavit, or damage to perſonal chattel, or for tearing plaintiff's cloaths, 
full coſts. Barnes 119, 120. „ 
But not for breaking a door fixed to a houſe. Barnes 121. 
On treſpaſs, juſtification; on new aſſignment, not guilty ; is not ſpecial pleading, 
to intitle to more coſts than damages. Barnes 124, 129. | 0 
For words, where no ſpecial damage proved, and damages under 40 5.; if full 
coſts are taxcd, and execution, it ſhall be ſet aſide with coſts, Barnes 128. 

For words actionable in themſelves, no more coſts than damages; for words not 
actionable, ſave only with reſpect to ſpecial damage, full coſts. Barnes 1 32, 135, 

142. 

Only clauſum fregit, and aſſault and battery, are within 22 & 23 Car. 2.; and if 
plaintiff brings one action for an offence within, and another without the ſtatute, 
and has a verdict for both, he ſhall have full coſts. Barnes 134. 

But not if he recovers for that within, and not for that without. Barnes 144. 
Several juſtifications to treſpaſſes in different places, and not guilty to novel 


aſſignment, all found for defendant but this laſt, no more coſts than damages. 
Barnes 149. f ; 


(A. 4.) By an Avowant. 


Avowant of ſeizure for heriot cuſtom is not intitled to coſts under 11 G. 2. c. 19. 
Lloyd v. Winton, M. 29G. 2. 2 Wilſ. 28. Barnes 148. 


If ſome iſſues are found for avowant, and ſome againſt him, coſts for one ſhall 
be deducted out of the other. Barnes 146. 


[ By a Tenant or Defendant. 


On iffue tried, a caſe ſtated, and argued in court, but the facts not being (As) 
ſufficiently ſtated, the court recommended, and parties agreed to go to a new In an action, 
trial, where plaintiff was nonſvited ; and defendant had coſts upon the whole, and 
not the nonſuit only. Herring v. Davila, P. 6G. Str. 300. * 

For not going on to execute a writ of inquiry; as for not going on to trial. 
Sheaford v. Houſton, T. 6 G. Str. 317. Sutton v. Bryan, M. 13 G. Cobby. Kingſ- 
ate T. 13 6. Str. 728. | 2 NN 

_ Plaintiff in ejectment nonſuited, may pay coſts to which defendant h ꝓleaſes. 
Jordan v. Harper, P. 8 G. Str. 516. 9 8 . * 


. 3 2 5 In 


v. Step 
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In an action gui tam for exerciſing a trade contrary to fat, 5 Eliz. 4. notwith. 
ſtandin affidavit offered that the ful was for the benefit + 1 
„H. 10G. 2 Ld. Raym. 1333. mY 

If executor of an attorney declares that teſtator did buſineſs for defendant, and 
leaving it unfiniſhed, plaintiff cauſed it to be finiſhed, and in conſideration defen- 
dant undertook to pay, and plaintiff is nonſuited, he ſhall pay coſts. Marſb v. 
Tellowly, H. 12G. 2. Str. 1106. Andr. 356. 

It is not ſufficient that the damages are laid above 405. to draw the caſe out of 
the fat. 3 J. 1. c. 15. plaintiff muſt recover ſo much, or he ſhall pay defendant's 
coſts ; and the court will order plaintiff to file the plea-roll, and bring in the 
poftea, that defendant may enter a ſuggeſtion on the roll, to intitle himſelf thereto, 
Hitman v. Colley, M. 13 G. 2. Str. 1120 Andr. 377. Barnes 470. 

If defendant is allowed to make a ſuggeſtion on the record for coſts, he ſhall 
have coſts for this application as well as for the trial. 151d. 

But if it appears that the real demand was above 40 5. and is reduced below jt by 
a ſet- off, it does not affect the juriſdiction, and defendant ſhall not have, but pay 
coſts. Pitts v. Carpenter, T. 16 G. 2, Str. 1191. Will. 19. 

Where an executor is obliged to name himſelf executor, he ſhall not pay coſts ; 
but where the cauſe of action ariſes in his own time, (as the converſion in action of 
trover,) there he might bring action in his own name, and therefore ſhall pay coſts, 
Harris v. Hanna, H. 9 G. 2. B. R. H. 204. 

If defendant moves for ſpecial jury, and plaintiff is nonſuited, he ſhall pay the 
extraordinary coſts attending on Hecial jury, all but the ſtriking ; ſo the loſer in all 
caſes: and the court will allow more to a ſpecial than to a common jury, 
Wilkes v. Eames, M. 11 G. 2. Str. 1080. Andr. 51. Hamilton v. Style, M. 11 G. 2, 
Str. 1080. Andr. 51. | 

If there are two cauſes A. v. B. and B. v. A. and verdict for defendant in each; 
the coſts in one cauſe cannot be ſet againſt the coſts in the other. Duthy v. Tiths, 


and Titho v. Duthy, H. 17 G. 2. Str. 1203. 
Leſſor of plaintiff, an infant or abroad, ſhall name good plaintiff, or give ſecu- 


rity for coſts, Anon. P. 19 G. 2. 1Wilſ. 130. Barnes 183, 188. 

Leſſor of plaintiff reſiding in Ireland ſhall give ſecurity for coſts, tho' ejectment 
is brought by direction of Chancery where ſecurity is already given, Denn v. Ful- 
ford, J. 1G. 3. 2 B. M. 1177. If leſſor dies, ſecurity ſhall be given. Barnes 147. 

If there is a rule for payment of cofts, and the prothonotary's allocatur, the affi- 
davit of ſervice (to ground an attachment) muſt be on ſuch a day, not on or about, 
for it might be on a Sunday. Brett adſ. Wadbam, P. 4 G. 3. 2 Wilf. 227. 

If a cauſe goes off for want of jury, the coſts of attendance ſhall be allowed. 
Sparrow v. Turner, M. 8G. 3. 2 Wilſ. 366. 

If defendant pleads not guilty, and not guilty within fix years; and iſſue on the 
firſt is found for plaintiff, and then demurrer on the ſecond is found for defendant; 
there ſhall be no coſts on either fide on the trial, and defendant ſhall have coſts 
on the demurrer. Cooke v. Sayer, H. 32 G. 2. 2 B. M. 753. — 
Executor non-proſs'd for want of declaring in due time, ſhall pay coſts ; fo if 
he does not go on to trial according to his notice, Hawes v. Saunders, M. 5 G. 3. 
3 B. M. 1584. | . 

A. convicts B. on game-laws, he pays penalty, A. brings action, B. on the juſ- 
tice's refuſing copy of conviction brings certiorari, A. gets conviction affirmed, and 
is nonſuited in action; B. ſhall have coſts of the. certiorari allowed him in coſts 
on the nonſuit. Rex v. Midlam, T. 5 G. 3. 3 B. M. 1720. | 
In action on 9 G. 1. c. 22. . 7. for damages ſuſtained by ſetting plaintiff's barn 
on fire, if plaintiff is nonſuited, defendant ſhall have coſts; for plaintiff was the party 
grieved, and would have been intitled to coſts. Greetham v. Hundred of Thealt, 


. 5 (3.-3....3 B. M 1723. 


ſts are payable for not executing inquiry according to notice. P. 12 G. 2. 


Barnes 230. 


. 


If executor ſues for money received to his uſe. Barnes 119. | 
If a pointis, reſerved, and there is judgment for defendant, who dies, 
a i his executor. Barnes 7 o | Þ SER 2 411 aa 

Executor or adminiſtrator may have attachment for coſts due to the deceaſed. 

es 122 2 | = 
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coſts muſt be 


— 
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1111 Ppothein ami of plaintiff is liable to coſts. Barnes 128. 


C. B. will ſtay proceedings in ejectment, till coſts of a former in B. R. are paid. 


41 . ; 12 11 
Bedi for defendant in prohibition, as to part, he has coſts, Barnes 138. 


* Proſecutor of information in nature of a quo warranto ſhall pay coſts for not going i (A. 6.) 
; n an intor- 


on to trial. Rex v. Powell, H. 3 G. Str. 33. 

Where treble coſts are to be recovered againſt a proſecutor for a matter not ap- 
pearing on the pgſtea, court will allow a ſuggeſtion of the ſpecial matter on the re- 
cord. Rex v. Poland, E. 3 G. Catheral v. Cooper, H. 5 G. 2. Str. 49. 

On an indictment in B. R. for not repairing tne highway, coſts were allowed to 
the proſecutors, though judgment was not entered; and the recognizance diſcharged, 
on the way's being mended. Queen v. Hornſey, P. 1 G. Fort. 255. 

Coſts ſhall be allowed defendant, where the verdict is for him, though he has 


 broughtan action for the ſeizure, and recovered in it. Shipton v. Newman, in Sc. 


M. 1721. Burnb. go. 
On motion for coſts againſt the ſeizer for not going on to trial, court divided. 
Warwick v. Rawlins, H. 1721. Bunb. 96. 
If coſts are ordered to be paid to or by a defendant, and he dies before payment, 
his executor ſhall neither have nor pay them. Rex v. Earl, J. 4 G. 2. Str. 874. 
If a rule for an information in nature of que warranto is diſcharged on ſhewing 


- cauſe, defendant may have coſts. Rex v. Carpenter, P.g G.2. Str. 103. 


The ſtatute of 4 & 5 W. & M. c. 18. extends to informations in nature of gud 
warranto, where proſecutor does not proceed; Hat. 9 Ann. c. 20. only where there 
has been verdi or judgment. Rex v. Morgan, P. 9 G. 2. Str. 1042. 

If there is judgment for defendant on demurrer (as to the juriſdiction of the aſ- 
fizes) the proſecutor ſhall pay coſts. Garland v. Burton, M. 12 G. 2. Str. 1 103. 

If defendant is acquitted againſt evidence and the direction of the court, yet if no 
certificate that there was reaſonable cauſe, defendant ſhall have his coſts, though the 
chief juſtice who tried the cauſe certify ore tenus that the verdict was againſt evidence. 
Rex v. Woodfall, P. 13 G. 2. Str. 11,1. | 

If the proſecutor does not go on to trial, he ſhall pay coſts. Rex v. James, M. 


9 G. 2. B. R. H. 159. 


On an information guo warranto, if proſecutor does not procure it to be tried in 
the year after iſſue joined, defendant ſhall have coſts as far as the recognizance ex- 
tends; if it goes to trial, he may have full coſts by fat. 9 Ann. Rex v. Howell, 
P.oG..2.: BR. H. 247. 

On a conviction for deer-ſtealing affirmed, coſts ſhall be taxed, as between attor- 
ney and client, Rex v. Dore, H. 12 G. 2. Andr. 352. 8 
Defendant ſhall have cofts, though he himſelf removed the information. Dover 
v. Hodgſon, T. 19 & 20 G. 2. 1 Will. 139. | 
If proſecutor for killing game does not reply, defendant ſhall have coſts; for 
18 Eliz. c. 5. extends to informers on all penal ſtatutes. Law v. Worral, M. 
21 G. 2, 1 Will. 177. 

If there is a rule by conſent to try the validity of a bye-law, and judgment on the 


information to be entered accordingly, coſts follow of courſe. Rex v. Phillis, H. 
23 G. 2. 1MWil. 261. We) | 


mation. 


On rule by conſent to try right of election by feigned iſſue, and coſts to abide the 


event of iſſue; coſts ſhall be paid on the crown-fide, as well as in the civil action. 
Oldknow v. Wainwright, J. 33 & 34 G. 2. 2 B. M. 1017. ; 
If the charge appears frivolous and groundleſs, on ſhewing cauſe againſt a quo war- 


Tanto information, the court will diſcharge the rule with coſts. Rex v. Lewis, P. 


32 G. 2, 2 B. M. 780. | 
If proſecutor gives notice of trial, and neither goes to trial, nor countermands in 
time, defendant ſhall have coſts by the courſe of the court; unleſs defendant draws 
?n proſecutor to give notice, by hopes of producing books, and then refuſes them. 
Rex v. Heydon, H. 2 G. 3. 3 B. M. 1301. or t l N 4 

H cherẽ is a rule for a ſpecial jury, and they do not appear, and neither ſide prays 
a fates, and the defendant has a warrant for a tales in his 'pocket, he ſhall not pay 
colts Rex v. Rigbton, P. 5 G. 46 3 B. M, 1694. | Ehmann JO A071 4 en 
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A. 7.) 
When a 
ſendant ſhall 
not receive 


colts, 


55 We h EEE, 
The defendant in indeb. aſſump. ſhall not have colts of plaintiff executor, though 


de- more money paid into court than the verdict, Nuigbt v. Ducheſs Hamilton, in Sc. P. 


1717. Bunb. 44. 1 REP 1 
If a ſerre facias (or the writ in an action) is abated by the plea, no coſts ſhall be 


paid, though the party move to quaſh his own writ. Pocklington v. Peck, M. 
x2 G. Str. 638. | 

Where an executor muſt declare as an executor (as when a bond is the cauſe of 
action) he ſhall pay no coſts, though the breach be aſſigned after the teſtator's death, 
Portman v. Came, H. 12 G. Str. 682. 2 Ld Raym. t413. 

Defendant acquitted in treſpaſs on the caſe is not intitled to coſts under 8 V. 3. 
only in treſpaſs vi & armis. Dibben v. Cooke, H. 8 G. 2. Str. 1005. 

f leſſor of plaintiff delivers many ejectments, but countermands in time to ſave 

coſts, the court will not ſtay proceedings on the laſt, till payment of coſts in the for- 


mer. Thruftout v. Troubleſome, M. 12 G. 2. Str. 1099. 
If adminiſtrator diſcontinues with leave, he pays no colts. Baynham v. Matthews, 


T. 4 G. 2. Str. 871. 
If plaintiff on plea in abatement, enters nil capiat per breve. Barnes 120, 2 5. 
Court will not ſtay proceedings till coſts of former action paid (except in eject- 
ment, and then not if plaintiff is in priſon on attachment for nonpayment,) 


Barnes 125, 180. : 
Infant leſſee in ejectment gives no ſecurity for coſts, nor informer on penal ſta- 


tute. Barnes 177, 126. 

Plaintiff in ejectment is a mere nominal perſon ; and a perſon who happens to be 
of that name is not liable to coſts. Barnes 188. | 

Adminiſtrator nonſuited in action for tithes accrued in inteſtate's life, or in fre 
when the converſion was in inteſtate's life, pays no coſts; but if in his own time he 
does. Barnes 127, 129, 132. 

They are liable to coits in no adion which they cannot bring in their own right, 
Barnes 141. : 
Nor if nonſuited, on 14. G. 2. for not proceeding to trial. Barnes 133. 
But he cannot diſcontinue without payment of coſts, Barnes 19. 

Plaintiff ſhall not pay coſts for not proceeding to trial according to notice, if his 
default is not wilful. Barnes 133. 

Inquiry to be executed before judge of aſſize, plaintiff gives notice for a particu- 
lar day, and does not execute, no colts; for notice ſhould have been general, 
Barnes 135. 

Defendant in trover has no coſts, Barnes 139. 

Aſſault and battery againſt two, who plead not guilty, and ane ſon a/au!t alſo; 
guilty both on the general iſſue, for defendant on ſon afſault, yet he has not coſts, 

arnes 143. OY 
| Plaintiff countermands notice of trial, and then diſcontinues, coſts; they ſhall 
not be paid for a witneſs who ſet out to attend the trial before countermand. 
Barnes 307. | 

. Treſpaſs againſt four, three acquitted ; they cannot have their coſts deducted out 
of the coſts to be paid by the other defendant found guilty. Barnes 145, 

Several juſtifications to treſpaſſes in different places, and not guilty on novel aſ- 
ſignment, all found for defendant but the laſt; he has not coſts. Barnes 149. 


(B) Coſts in E102. 


F writ of error is quaſhed, by reaſon that continuances are entered after its eſte, 
it ſhall be without coſts. Gould v. Coulthurſt, M. 5 G. Str. 1 39. 
Whether plaintiff in error ſhall have coſts in this caſe, being defeated by artifice 
of defendant in error. Dublin Fudges divided. Tbhid. 
If a writ of error is brought againſt an affirmance in B R. in Treland, of a judg- 
ment obtained there by defendant in prohibition, and it is quaſhed for defect, the 


_ defendant in error ſhall have coſts, though none were given below either in the 
1 judgment or the affirmance. 


Archbiſhop of Dublin v. Dean of Dublin, 
* ke 2 
If 


6 C. Str, aba. 


7 


„„ 


If writ of error is quaſhed becauſe brought by one defendant, where there are two, 


there ſhall be coſts. Cooper v. Ginger, M. 11 G. Str. 606. Iv 

On reverſing judgment plaintiff ſhall have ſuch coſts as he ought to have had 

below; but none on the writ of error. Wyvil v. Stapleton, M. 11 G. Str. 615. 

If writ of error is quaſhed becauſe returnable before judgment given, coſts ſhall 

be paid by the party who occaſioned the delay. Rejindoz v. Randolph, P. 2 G. 2. 

Str. 834. 5 8 180 . 
If dens brings error after a devaſiavit, he ſhall pay coſts on affirmance. Caf 


well v. Norman, T.7 G. 2. Str. 977. | 
f executor brings error on judgment againſt teſtator on bond, and after affirmance 
moves to pay principal, intereſt, and coſts, he ſhall not pay coſts in error. Saltern v. 
Wynne, P. to G. 2. Str. 1072. B. R. H. 367. 

On affirmance of judgment in a gui tam action, there may be coſts in error, tho 
there were none in the original ſuit. Ferguſon v. Rawlinſon, H. 11 G. 2. Str. 1084. 
Andr. 113. 

0 ** on a bond given in India, B. R. will direct the damages to be computed, 
by adding to the coſts Indian intereſt (9 per cent.) till ſigning the judgment, and le- 
gal intereſt (5 per cent.) from that time, on the accumulated ſum aſcertained by the 


judgment. Bodily v. Bellamy, M. 1 G. 3. 2 B. M. 1094. Bo, 


(C) Double, o2 Treble Cofts. 


(C. 1.) By Conſtruction. ” 


OST'S 4 incremento are to be doubled as well as thoſe given by the jury. 
Smith v. Dunce, J. 9 G. 2. Str. 1048. | 


(C. 2.) By the expreſs Words of a Statue. 


In treſpaſs againſt juſtice of peace, if plaintiff after plea moves to diſcontinue, 
the court may order double coſts by rule, tho' on verdict or nonſuit it muſt be by 


| ſuggeſtion, Deveniſb v. Mertins, P. 7 G. 2. Str. 974. 


Under 13G. 2. c. 19. to reſtrain horſe- races, plaintiff or informer has double 


coſts. 
If plaintiff in an action of rover againſt officers is nonſuited for not ſhewing a 


title to the goods, ſo that no evidence of their being officers appears, a ſuggeſtion 
may be entered on the roll for that purpoſe, to intitle them to their double coſts. 
Barton v. Miles, T. 8 G. 2. B. R. H. 125. 

Defendant after verdict for plaintiff for leſs than 405. ſhall have leave to enter 
ſuggeſtion on the roll, that he reſides in Mz4dleſex ; to intitle him to double coſts, 
under 23 G. 2. c. 33. Fitzpatrick v. Pickering, P. 30 G. 2. 2 Will. 686, + 

| By flat. 24 G. 2. c. 44. in action againſt juſtice of peace, if the judge certifies that 
the injury was wilful and malicious, plaintiff ſhall have double coſts,  _ 


If defendant is ſued for what he does as an officer of the land-tax, and plaintiff 


is nonſuited, they ſhall have treble coſts. 70% v. Dawſon, T. 7 G. 2. Str. 9y8. 
Defendant pleading Inſolvent Act, has coſts from the time of his plea. Barnes 136. 
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. * (A) When Covenant lies, | 
(4. 1.) Upon what Deed. 


* 4 


vi 1 lies nod a leaſe made by the committee of a lunatick, for 8 make 
1 4 leaſe st law. ' Knipe v. Palmer, 7. 33 & 34G. 2. 2 Wilſ. 11. 
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COVENANT. 


O Again8 whom it lies. 
(C. 1.) Againſt an Executor or Adminiſtrator. 


H o' all the eſtate of the leſſde is aſſigued by act of ' parament, (as in the 
| caſe of the South-Sea directors) if there are no words of diſcharge, the leſſce's 
executor is ſtill liable to covenant for the rent. Hornby v. Houlditch, M. 11 C. 2. 
Andr. 10. | 
—_ 1555 the executor of a joint leſſee, if the covenant is joint and ſeveral, even 
tho = died before the term commenced, and the whole term, intereſt and be- 
nefit ſurvived to the other leſſee. Enys v. Donnithorne, T. 1G. 3. 2B. M. 1190. 


(C. 3.) Or an Aſſignee. 


If leſſee covenants to pull down old houſes, and build new on the ground within 
ſeven years, and does not, but after ſeven years aſſigns; aſſignee is not liable, for 
the coyenant does not run with the land, Saint Sawour's v. Smith, H. 2 G. 3. 
3 B. M. 1271. 


(D) Covenant, how expounded. 
(D. 1.) In Regard to the Context. 


F A. demiſes land to B. who by deed-poll, covenants, that if A. ſhould give 

him poſſeſſion of a piece of ground adjoining, or if he ſhould by any ways 
have rolfeſſion thereof, he ſhould pay for the demiſed premiſſes and the ſaid ground 
an additional rent; if B. gets poſſeſſion of ſaid adjoining ground he ſhall pay the 
additional rent, tho' it was by leaſe from a third perſon. Heath v. Baker, M. 
10 G. 2. B. R. H. 319. | 

In a building and repairing leaſe, a covenant to leave the demiſed premiſſes, with 
all new erections well repaired, extends to new erections only, if a ſum is agreed 
to be laid out in new erections and rebuilding, and the covenant to keep. in repair 
extends to new erections only. Lant v. Norris, P. 30 G. 2. 1 B. M. 287. 


(6) Covenant to ſtand ſeized. 
(G. 1.) When it ſhall be good. 


F the covenanter is ſeized in fee, there are apt words (as grant) a plain intent, 
and a proper conſideration (as naming one, the eldeſt ſon of his well beloved 


uncle] a releaſe (void as ſuch, becauſe a grant of freehold to commence in futuro) 


ſhall take effect as a covenant to ſtand feized. Roe v. Tranmer, J. 30 & 31 C. 2. 
2 Will. 75. 


A man ſeized may covenant to ſtand ſeized to the uſe of another after cove- 


- pantor's death. Had. 


(G. 2.) By what Words. 


If a father by deed, in conſideration of natural love, grants lands after his de- 


| ceaſe to his two children, it is a covenant to ſtand ſeized. Rigden v. Vallier, 


H. 1750. 2 Vezey 252. 


If A. ſeized in fee, in conſideration of marriage to be had between him and B. 
by indenture between A. one part, and B. and C. other part, gives, grants, infeolſi, 
aliens and confirms to B. and C. and their aſſigns, the lands then in his poſſeſſion, 
babend. to the uſe of B. for life, remainder to the heirs of her body by A. who 
covenants the lands ſhall remain to the ſaid uſes, clear of charges; this ſhall operate as 
covenant to ſtand ſeized, and B. has an eſtate in ſpecial tail, A. an eſtate for life 
by implication, and the reverſion in fee. Doe v. Afigns of Simpſon, T. 28 & 29 


(G. 3.) 


nr. 


(G. 3.) Upon what Conſideration. 


If no conſideration is mentioned in a deed, you may enter into proof of con- 
Gderation; but if any confideration is mentioned, and not ſaid for other conſiderations, 
vou cannot prove any other. Peacock v. Monk, 1748. 1 Vezey 127. | 

Q , be” 4 5 


If A. in conſideration of love and affection to his wife, covenants to ſtand ſeized (6. 5.) 
to the uſe of them, and the ſurvivor for life, remainder to their iſſue, remainder If che 2 

to ſuch pErſon as wife ſhall diſpoſe to, and for want of ſuch diſpoſition to B. — * 
which B. is nephew to A. tho' not named as ſuch in the deed, and the wife after the conſide- 

A's death without iſſue conveys to D. D. has no title, as being a ſtranger, and ration. 

B. has a title, as being named in the deed, he may aver himſelf within the con- 


ſideration. Goodtithe v. Peito, P. 5 C. 2. Str. 934. 


C O V I N. 
(B. 1.) An Act by Covin is void. 
(B. 3.) And a fraudulent Feoffment, Se. 


ſeized in fee has a mother who has annuity iſſuing out of the whole lands, and 
* two brothers B. and C. and the mother previous to A. 's marriage conſents to 
with her ſecurity on the whole lands, and to take in on part of the lands; and 
A. and mother join in fine, and then in confideration of ſaid grant and releaſe, and 
of marriage and portion, conveys to truſtees to pay annuity out of part, then the 
whole lands to the uſe of A. for life, remainder to preſerve, &. remainder to firſt 
and other ſons, remainder to B. and C. ſucceſſively in tail-male, remainder to the 
daughters of A. remainder to A. in fee; the mother's conſent to change her ſecurity 
is a good conſideration for A. to make this ſettlement on B. and C. Roe v. Mit- 
ton, M. 8 G. 3. 2 Will. 356. 3 


* 
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| (B.) Sheriff. 
, s (B. 3.) How diſcharged, 
SSIGNMENT of priſoners by under-ſheriff to the ſucceeding highs 
ſheriff is good withou indenture. Barnes 367. 3A, has; 
(C) County-Court: 
. 17.) Tal. 
| TATUTE 23 G. 2. c. 33. impowers county-clerk, and ſuitors in SBonty- obi 


of Middleſex, to determine any plaint under 40 s. in a ſummary way, and regu- 
lates the times of holding, and other methods of proceeding. 9 4 
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(5) The King's Bench. 
(B. 1.) The Extent of its Juriſdiction. 


T will make a rule for a juſtice to/cauſe to be produced an examination at a trial, 
| and to give a copy in the mean time. Rex v. Smith, M. 5 G. Str. 126, 
- If by the king's pardon ſecurity is directed to be given, qual. Curia de Banco noſtrg 


dirigeret, it is the King's Bench. Rex v. Leonard, P. 6 G. Str. 302. 


The court granted acceſs to the books of the commiſſioners for ſtating the army- 
debts. Moody v. Tburſton, P. 6 G. Str. 304. 

It may order perſons wlio put in bail in feigned names, (when there are no ſuch 
perſons, ſo that they could not be proſecuted on fat. 21 Fac. 1.) and the attorney 


concerned, to be ſet in the pillory. Anon. T, 6 G. Str. 384. 
It may order one not a party to attend the maſter on a reference. Eluood v. 


Kneller, M. 8 G. Str. 477. 


(B. 3.) 
Tf the dama- 


— * not al- 
ged at 405. 


If plaintiff obtains judgment againſt defendant in cuſtody, and inſtead of charging 
him in execution, brings-debt on the judgment, and charges him in cuſtody ; 
the court will diſcharge Rim on common bail, if it appears intended to deprive de- 
fendant of the benefit of an inſolvent act. Maud v. Branthwaite, M. 6 G. 2. 
Str. 943. 

* order a ſuitor to have liberty to inſpect and take copies of city of Londons 
books relating to boundaries. Warriner v. Giles, M. 7 G. 2. Str. 954. 

A judge of B. R. has power to grant warrants to be executed by all conſtables, 
&c. through England; and, on diſobedience to it, attachment ſhall iſſue. Rex v. 


White, J. 7 G. 2. B. R. H. 42. 


If the cauſe of action appears, on the face of the declaration, to be only 205. the 
court will ſtay proceedings; but not on affidavit, that the debt is ſuch, if plaintiff 
demands more. Oulton v. Perry, M. 5 G. 3. 3 B. M. 1592. Barnes 497. 

Debt for 20s. per annum rent, damages 10034. is within the juriſdiction. 


Barnes 497. 
(B. 4.) Officers of B. R. 


By flat. 32 G. 2. c. 35. 500. per annum is added to the ſalary of each of the puiſne 
judges in B. R., in C. B. and in the Exchequer; 1000 J. to the Chief Baron, 2000. 
to the Chief Juſtice of Chefter, 150). to the ſecond Juſtice of Cheſter and to each 
of the Welch Judges, and 300 J. to the Preſident of the Seſſion and to the Chief 
Baron, and 200 /. to each of the Judges in Scotland. 

By flat. 5 G. 3. c. 47. further proviſion is made for ſuch augmentation. 


(D x.) The Court of Exchequer. 
(D. 2.) The Court of Pleas. 


41 H E court will remove an action brought in another court for the ſeizure of a 


. ſhip. though no information is filed here; but after information tried here, 
and verdict for defendant, the court will not remove an action brought in another 
for the ſeizure. Bercholt v. Candy, in Sc. H. 1718. Bunb. 34. 

The court will not remove an action brought in B. R. for taking ropes and cor- 
dage, againſt an officer who had ſeized two cables, one of which only was foreign, 


| (and aQually condemned in this court.) Barkley v. Walters, M. 1731. Bunb 300. 
T 


he court will remove rover brought againſt an officer for goods ſeized and con- 
demned, and alſo a great coat, ſaddle, &c. on affirmation that they were not ſeized, 


and onlythrown in for a colour. Penny v. Bailey, M. 1731. Bunb. 309. 
SZ D) (D. 4.) The Court of Receipt 


Ts no office of record, but only in matters relating to the King's revenue. Cole- 


* 


gave v. Juſan, M. 1744+ 3 Athyns 197, The 


- 


— 
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' The Exchequer-Chamber may try a releaſe of errors, and award a venire under (D. 6.) 
the ſeal of the court of Exchequer. Gomez Serra v. Munez, H. 2 G. 2. Str. 82 1. For error. 


If a bill be preferred for a matter or ſum below the dignity of the court, it may O. 7.) 
be diſmiſſed on motion, or on demurrer. Per Price B. M. 1717. Bunb. 17. * — 5 
But if there is fraud, or complicated matter, it will be retained. id. ; 


M) The Courts of the Univerſities. 


N the Chancellor of Oxford's court, the plaintiff, to obtain a warrant to arreſt 
defendant, muſt ſwear he has a perſonal action againſt him, and that he believes 
he will run away; to ſwear of and upon the truth of the premiſſes, and that he 
ſuſpet?s he will run away, is not ſufficient. Smith v. Dr. Bouchier, M. 8 G. 2. 


Str. 993. B. R. H. Ga. 
(N. 1.) The Eccleſiaſtical Courts. 


O proceedings in the Eccleſiaſtical Courts of this kingdom are records, but 
only evidence of ſentences in their courts ; and the officers ſhould not take 


upon them to intitle them Recorda Dom. Reg. Colegave v. fuſon, M. 171. 
3 Athyns 197. , 


(O) The Courts of London. 
(O. 9.) The Court of Requelts, 


Y /lat. 14 G. 2. c. 10. all debts under 40s. may be recovered in the Court of 
Requelis ; concerning which various regulations are laid down. 


P) Courts in other Cities, Boꝛoughs, &c. 3 
I F an univerſity claim conuſance, the claim muſt be entered upon a roll, the cer- IE 


tificate of the chancellor that the parties are of the univerſity, and an affidavit Bal 2 be 
Allowed. 


to verify the certificate muſt be produced. Paternaſter v. Grabam, T. 2 G. 2. pen zd 
Str. 8 10. how demand- 


It comes too late after plea pleaded, and replication tendering iſſue. Barnes 346. . 


If the ſtile of the court is, according to the cuſtom whereof, &c. it is not neceſſary (p. 6.) 
to ſhew that the ſteward may appoint an under-ſteward, or that he was appointed ow ah per- 
n 


in writing. Blenkinſon v. Iles, M. 2 G. 2. Ld. Raym. 1543. The file of 
s the court. 
(P. 7.) The Plaint. 


If the plaint is, of a plea of treſpaſs, generally ; it is good, without adding, with 
force and arms. Blenkinſon v. Iles, M. 2 G. 2. -Ld. Raym. 1543. 


(P. 8.) The Proceſs, 


The irregularity of a capias iſſuing for the firſt proceſs is aided by defendant's 
appearance. Blenkinſon v. Iles, M. 2 G. 2, Ld. Raym. 1543. 


(P. 9.) The Declaration. 


If the account is laid to be ſtated infra juridictionem, it is not neceſſary to aver 
the items to have ariſen there. Emery v. Bartlett, H. 2 G. 2. Str. 827. Ld. 


Raym. 1555. : | 
If it does not alledge that the goods were ſold and delivered within the juriſ- 


diction, as well as that defendant was indebted, and promiſed to pay within it, 
judgment ſhall be reverſed on writ of falſe judgment. Waldeck v. Cooper, T. 27 
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60,8; N. T 8. 
(P. 12.) | Inqueſt. 


It is not a good cuſtom for an inferior court to award a Zales de circumſtantibus. 
Ball v. Knight, M. 6 G. 2. Str. 941. * ok en 
By fat. 29 G. 2. c. 19. Judges of courts of record in cities, towyns- corporate, 
liber ties and franchiſes, may fine juror not attending, from 20 5s. to 40 5. 


(P. 13.) Judgment. 
If judgment is that plaintiff ought to recover, it is bad, and ſhall be reverſed on 


writ of falſe judgment; it ought to be, that he do recover. Waldcck v. Corger, 
T. 27 & 28 G. 2. 2 Will. 16. 


(Q) The Courſe of the Court. 


HE judge of an inferior court cannot grant a new trial ; but for matters of 

irregularity, where the proceedings are contrary to the practice and rules of 
the court, he may ſet aſide the judgment. Semb. Bayly v. Borrne, M. 7 G. 
Str. 392. | 

is ay ſet aſide a writ of inquiry or judgment, tho' ſtrictly regular, if obtained 
by fraud or ſurprize. Rex v. Urling, M. 4 G. Fort. 198. 

He may ſet aſide a regular interlocutory judgment, in order to let in the trial 
of the merits. Rex v. Peters, P. 31 G. 2. 1 B. M. 508. 

He may ſet aſide a verdict, when after notice of trial a reference is agreed to, 
and plaintiff without new notice goes to trial. Jewel v. Hill, H. 8 G. Str, 499. 
He may ſet aſide a verdict, for irregularity, but not not upon the merits, Rex 
v. Peters, P. 31G.2. 1 B. M. 568. 
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(A) Damages, when recovered. 
(A. 3.) When by Statute. 


Y 13G. 2. c. 21. perſons drowning coal-pits (except the owners) ſhall pay treble 
damages and full coſts, 


(E) How affeſſed. - 
(E. 2.) When they need not. 


HE court will not refer the aſcertaining of damages to prothonotary. 
Barnes 428. 


(E. z.) To what Value. 


If a jewel, for which rover is brought, is not produced, it ſhall be preſumed to be 

of the fineſt water. Armory v. Delamirie, H. 8'G. Str. 50 5. 

In action againſt the ſheriff for falſe return on meſne proceſs, in debt on judgment 
where the defendant is in bad circumſtances, the whole debt given in damages 

againſt the ſheriff. Had the defendant been in good circumſtances, not ſo much. 

Powell v. Hord, M. 12'G. Str. 650. _—_ 

If the jury (by allowing intereſt on a Judgment) give greater damages than laid; 
on error brought, plaintiff ſhall not have liberty in another term to remit the ſur- 
plus, to enter judgment for the damages laid only ray v. Lifter, P. 12 G. 2. 
nne n 3801 wy 5 

8 | | (E. 5.) f 


7 Mi. f 1 | 
ISLA) {4 } 


ee ee 
1 2 a 
d * 
- 2 
2 N 


Las uf * 
. * WF 


D 3A WA'C HSE 279 
(E. 5.) When aſſeſſed ſeverally. 


In action upon the caſe for malicious proſecution of indictment of felony, where- 
of plaintiff acquitted, againſt proſecutor and the juſtice who committed, ſeveral da- 
muges aſſeſſed. Lane v. Santelno, H. 46. Str. 70. | 
In battery, two counts, the firſt good, the ſecond with a cumgue etiam; and be- 
cauſe damages were intire, judgment was arreſted. Rudge v. Onon, P. 5 G. 
Fort. 356. i 
— Fault is well laid, and then caumgue etiam, and another aſſault, and intire da if 
mages, it is ill. Amępon v. Shire, H. 11 G. Str. 621. | 1 
If A. and B. bring treſpaſs for breaking and entering the houſe of A. and taking | 9 
the goods of A. and B. and intire damages given, it is ill. Maddox v. Taylor, P. 11 G. 7 


2 Ld. Raym. 1381. - 


In treſpaſs againſt ſeveral defendants, though ſome plead to iſſue, and are acquit- 1 
ted, yet damages ſhall be aſſeſſed againſt the defaulters. Jones v. Harris, H. 12 G. 2. | 4 


Str. 1108. Crefſy v. Webb, H. 18 G. 2. Str. 1222. 1 


In treſpaſs againſt ſeveral, A. lets judgment go by default, B. demurs, and C. 
pleads not guilty; and it comes on to aſſeſs damages againſt A. contingent dama- A 
ges againſt B. and for trial as to C. who is acquitted ; ſeveral damages may be ; 

- afſeffed againſt A. and B. Chapman v. Houſe, T. 13 G. 2. Str. 1140. = 


In action for words, ſome whereof not actionable; if damages intire, plaintiff ſhall * 
have new verzre fac ias, that they may be ſevered. Barnes 478, 480. i= 


(E. 6.) When not 1 


If two defendants confeſs the treſpaſs, the damages cannot be ſevered; and if ſe- 
vered, judgment ſhall be arreſted. Orflow v. Orchard, P. 7 G. Str. 422. 

If there is an iſſue to one count, and demurrer to another, and plaintiff is non- 
fuited on the iſſue, damages cannot be aſſeſſed on the demurrer. Snow v. Como, 
MH. 8 G. Str. 507. | 

In an action againſt ſeveral for a malicious proſecution, damages cannot be aſſeſſed 
ſeverally. Lowficld v. Bancroft, T. 5 G. 2, Str. g10. 
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A) Ghen it lies. 
(A. 2.) Upon a Judgment. 


D EBT lies not in Feland on a judgment in England. Semb. Otway v. Ram- 
fay, P. 116. 2. Str. 1090. | 


It hes on a judgment of nonſuit in an inferior court (as the borough-court.) Murs 
ray v. Wilſon, H. 25 G. 2. 1 Will. 316. | 
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(A. 4.) Upon other Specialty. 


Upon a charter-party, which is a deed. Hooper v. Shepherd, P. 11 G. 2. 
«Str. 189. | | | 


If an annuity is deviſed to a feme covert, on condition that ſhe releaſes all right (47) 


and title, Tc. and the dies without releaſing, debt cannot be maintained for the ar- . le 1908 
Fears of the annuity. Acberly v. Vernon, J. 8& 9'G. 2. C. B. Fort, 188. annuity. 
Dich ned? +446: A. 8.) Debt upon Contract. 


It; " e pn” 1148. | . HO WS: 
3 for that defendant bought goods for ſo much money as they fhould be 
| th, with an averment that they were worth fo much. Vaux v. Manwaring, 
M. aG. Fort. 197. | | 
(B) When 
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(G. 5.) 


of the heir. 


(G. 6.) 
Tn the bands 
of a ſtranger, 


(G. 7.) 
of a ſtranger. 


r IE 


(B) TUhen Debt does not lie. 
On a Promiſſory Note. 


UT if a mutuatus be laid with it, it lies. Sed Q. How to enter judgment on 
it? Welſhv. Craig, H. 12 G. Str. 680. | 


F) Againſt whom not. 


F the aſſignee of a term aſſigns it over to a beggar, a priſoner, it is not fraud, and 
he is diſcharged of the rent. Lekeux v. Naſh, H. 18 G. 2. Str. 1221, 


(G) Debt to the King: 
(G. 1.) By what Means accrued. 


Bond taken in the name of the crown, by the caſhier of the Exciſe, from a 
man as ſecurity for the banker with whom he intruſts the crown's money, is 


good. Rex v. Yale, in Sc. H. 1719. Bunb. 58. | 


Land- tax money in the hands of the collector is a debt to the King. Broſſy v. 
Dawſon, T.7 G. 2. Sir. 978. | 


; Wherever an extent might have iſſued in a man's life, a diem claufit extremum 
In the hands. may iſſue againſt his eſtate after his death, Rex v. Miebener, M. 1722, Bunb. 118, 


Poſtmaſter appointed for three years gives bond for three years, at the three 
ears end he is indebted 9 /. afterwards he mortgages an eſtate, and the mortgagee 
has poſſeſſion on ejectment; he is continued poſtmaſter without new appointment or 
bond, and becomes indebted 72 J. His bond ſhall extend to that, and the eſtate 


mortgaged be liable to an extent. Williams v. Jones, M. 1729. Bunb. 275. 


If on an extent againſt H. the King's debtor, the inquiſition finds that B. is in- 
By the goods d ebted to him; on return of inquiſition, and affidavit that the money in B.'s hands 
is in danger, an immediate extent ſhall iſſue againſt B. (Rex v. Gibbons, T. 1718, 
Bunb. 24.) even tho' there is reaſon to ſuppoſe that A. became ſo with intent to 

ſtrip the reſt of B. s creditors. Rex v. Taylor, P. 1723. Bunb. 127. 

Upon an extent in aid, debts without ſpecialty cannot be found without motion. 
Rex v. Packington, P. 1719. Punb. 42. 

On importation and entry by one partner only, if by miſtake the whole duties 
are not paid, each of the partners is liable in the whole deficiency to the crown ; 
tho' ten years afterwards, and five years after the importer was bankrupt. At- 
torney-General v. Stanyforth, H. 1721. Bunb. 97. Attorney-General v. Burgeſs, 
M. 1726. Bunb. 223. Attorney-General v. Carbold, H. 1732. Ibid. 


\ 


Bunb. 223. 


So in debt for nonpayment of duties. Attorney-General v. Weeks, M. 1726. 


If it be found by inquiſition againſt a receiver-general, that he has paid over 
money to A an immediate extent may iſſue againſt A. Rex v. Taylor, P. 1723. 


Bunb. 127. 


So in the caſe of an under- treaſurer of the ordinance. Rex v. Enderupp. M. 
1723. Bunb. 134. Bradley v. Bowling, H. 1725. | 

An extent in aid being prerogative proceſs is always under the care of the court 
of Exchequer, and they have a diſcretionary power over their own rules. Per 


cur. Ibid. 


\ 


Debts to the King's debtor are not bound till the teſte of the inquiſition. Al- 
torney-general v. Elwell, T. 1725. Bunb. 199. 

If an officer of the revenue appoints another to act under him, who be- 
ing in arrear applies to the principal for money, who pays the whole debt to 
the crown, and takes a bond for it from the deputy to himſelf, he ſhall not have 
an extent in aid; tho' generally a debtor of the crown ſhall have crown proceſs 


to reimburſe 
Bunb. 221. > »# 


himſelf, tho the crown debt is paid. Rex v. Clarke, M. r 7264 


| DrE7T 21 
Extent in aid ſhall not iſſue, but for a debt originally due to the crown's debtor; 


287 


fo if A. is indebted to B. who affigns to C. before the extent iflues againſt C. an 


extent obtained againſt A. ſhall be diſcharged. Rex v. Bowling, M. 1726. Bunb. 225. 
Debts to the King's debtor are not bound by the teſte of the extent, but only 
from the caption of the inquiſition. Rex v. Green, P. 172). Bunb. 265. 


Where many ſmall debts are found on an inquiſition, on an extent againſt the 


King's debtor, inſtead of ſeparate extents againſt each ſeparate debtor, the court 
may order a receiver to collect them, and pay to the deputy-remembrancer. Rex 


* 


v. Allen, M. 1730. Hunb. 293. 
If an extent finds a debt due from a merchant, and it does not appear that this 


was the crown's money; an extent in aid ſhall not go. N. B. The affidavit did 
not go far enough, and was not in the old form. Rex v. Jans, P. 1731. Bunb. zoo. 


(G. 8.) The King ſhall be preferred. 


If goods are levied by virtue of a fieri facias, three days before the tete of the 
extent, yet that ſhall be no bar to the crown ; and if the ſheriff makes that return 
on the extent, the court will order him to amend it. Rex v. Peck, T. 1716. in 
Sc. Bunb. 8. (Sed Q if the goods were ſold.) 

If a commiſſion of bankrupt iſſues, and affignment is made, and the aſſignees 
ſeize part of the goods on the 31ſt, and an extent for a debt to the crown on 
bonds, ſome forfeited, ſome not, iſſues, teſted the ſame day; the extent ſhall have 


the preference, and the court will not on motion order an account of what was 


due at that time. Rex v. Earl, H. 1718. Bunb. 33. 

If corn is diſtrained for rent, and extent iſſues after, but teſted before, it ſhall be 
preferred, for it binds from the 72e. Rex v. Wynn, P. 1719. Bunb, 39. 

On a diſtreſs for rent made ſix days before the tee of an extent, the court re- 
fuſed an attachment, tho' the goods were not fold, Rex v. Dale P. 1719. 


Bunb. 42. 
If a bankrupt, againſt whom there is an extent for a debt to the crown, has 


promiſed that he will alſo pay a debt of his father deceaſed to the crown; the aſſig- 
nees ſhall pay both debts, to have the extent diſcharged. Rex v. Lacy, P. 1734. 


Bunb. 337. tg | | 
\ A diſtreſs for rent by landlord may be ſeized for the King's debt before ſale. 


Rex v. Cotton, T. 1751. 2 Vezey 28. 


(G.) How Execution for the King relates, 


An extent cannot be antedated. Rex v. Mann, P. 1724. Rex v. Vanderplank, 
T. 1726, Bunb. 164. Str. 749. KS 


A diem clauſit extremum may iſſue for a ſimple · contract debt to the King. Rex 
v. Curtis, T. 1750, in Sc. 1 Vezey 483. 


On bond to export and not reland, defendant pleaded the ſtatute of equity, and 
that the goods were taken away by force; but not allowed. Attorney-general v. 
Paul, in Sc. H. 1718. Bunb. 37. | | | KN 5 | 

If an accountant obtains his quietus, it is pleadable to every thing prior to it; 
tho' he continues an accountant, and becomes indebted to the crown afterwards, 
Rex v. Wilkinſon, P. 1732, Bunb. 315. | 


— —— 


"HY Ay. EE OO 
D) Teſtament in Writing 


— 


| them, A. veſts 4000 / in B. to pay A. an annuity for liſe, and then to pay 
i999/a-picce to C. and D. and an — of 1000. for life to E. the reſidue to H. 
D 5 4 C « with 


- 
7 


vvad 300 is 5d tins, D , What thalt be. 
2 0} Gals & "8 ; at& 839 A 51 2 1 | . LN | FUSTIS LL3 
0 the ſame. day A. makes his will, and B. executor; andalſo by deed between 


(G. 12.) 
How he ſhall 


ſue. 


(G. 13.) 
When the ſuit 
ſhall be bar- 
red. 
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with proviſo, if A's annuity is unpaid, B. to repay the 4000 J. to A. to be hid 
out in the names of A. and B.; the whole is a teſtamentary act, and void againſt 
creditors, by 13 Eliz. Peacack v. Mont, M. 1748. 1 Vezey 127. | 


The inſtrument of a will may be eventual, as well as the difpoſition in it; as if a 
man fay, *© This is my will, in manner following, if I die before my return from 
« Freland, &c.” and in ſuch caſe, it ſhould not be proved. Parſons v. Lane, 
H. 1748. 1 FVezey 189. 1 Wil. 243. 


(D. 2.) What not. 


If a man writes thus, This is my will, in manner following, if I die before my 
« return from Freland, that my houſe be ſold, and o /. given to A. &c.” and he 
returns from Ireland, and lives ſeveral years, the will is void. Parſons v. Lange, 


H. 1748. I Vegey 189. , 1 Wilſ. 243. 
(E. 1.) How a Teſtament ſhall be executed. 


CEALING a will is a ſigning within the ſtatute of frauds. Varneford v. 
Warneford, P. 13 G. Str. 764. Contra per Parker C. B. Chve B. and Smythe B. 

Smith v. Evans, M. 25 G. 2. 1 Wilſon 313. h 

Though the atteſtation expreſſes only, that the will was executed in the preſence 
of the witneſſes, without faying that they ſigned in the preſence of deviſor, yet it 
may be a good execution. Cro/t v. Pawlett, P. 12 G.2. Str. 1109. | 

If teſtator owns his ſignature to the witneſſes, it is ſufficient, tho“ they did not ſee 
him fign it. Stonehouſe v. Evelyn, P. 1724. 3 P. V. 252. | 


* 


If a will is executed before two witneſſes, and then teſtator ſays it is his will, in 


preſence of a third whom he deſires to atteſt it, this is not good, unleſs teſtator had 
refealed it. Semb, Gryle v. Gryle, P. 1741. 2 Ahn, 176. 18 

If teſtator executes in preſence of two, who atteſt, and ſome years after goes over 
his name with a pen in 0 preſence of a third, who atteſts, the other two not pre · 
ſent; it is a good execution. Jones v. Lake, H. 1742. B. R. 2 Athyns 176. NM. 

A will giving money originally out of land muſt be executed according to the ſta- 
tute, as well as a will of land. Brudenel v. Boughton, H. 1741. 2 Atkyns 268. 

A man may, by way of power, by any writing ſigned by him, be enabled to charge 
land, (though not executed according to the ſtatute. Semb.) Did. | 

It is not neceſſary that teſtator ſhould ſign in the preſence of the witneſſes ; if he 
acknowledges his hand te them, though at different times, it is ſufficient. Grayſon 
v. Athinſon, T. 1752. 2Vezey 454. | 
One who has been convicted of petit larceny, and whipt for it, is not a compe- 
tent witneſs within 29 C. 2. It is the crime, not the puniſhment, that creates the 
infamy, and takes away the competency. Pendock v. Mackender, H. 28 G. 2. 
2 Wilſ. 18. Barnes 467. | | 

A ſubſcribing witneſs, who has a legacy to himſelf, another to his wife, and an 
annuity 0 of lands to his wife, is not a good witneſs. Arftey v. Dowſmg, P. 19 
G. 2. 1253. 1 kj | | | 

If a witneſs is alledged to have been a creditor for a bill of fees and diſburic- 


ments, and it appears on reference, that he is not fo at the time of a ſecond exami- 


nation, and it does not poſitively appear he was ſo at the time of atteſtation, the court 
will not make a minute inquiry into it. Price v. Lloyd, T. 1750. 1 Vezey 503- 
T. 1751. 2 Vezey 374. I 

A. makes his will atteſted by three diſintereſted perſons, and gives B. C. and D. 
legacies; by a ſubſequent will he gives them the ſame legacies, and they are the ſub- 
ſcribing witneſſes ; they releaſe two days after his death; they are good witneſſes. 


Earl of Aileſbury's caſe, M. 1748. cited by Ld. Mansfield in Windham v. Chetwyily, 


M. 31G. 2. 1 B. M. 414. . | 5 
A charge on land to pay debts does not incapacitate ſubſcribing witneſſes who 
are creditors, even though they want and claim the benefit of it. Windbam v. Chet- 
wynd, M. 31 G. 2. 1 B. M. 414 3 . 
I land is charged with legacies by a proper deviſe, the legacies may be given al- 
tered or revoked by a. ſubſequent will unatteſted. I. n 


* 4 p 'A; 
* 
1 4 
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An objectiom to a witneſs, of benefit at the time of ſubſcribing, may be taken off by 
e being diſintereſted at or after the death, Thus preſumption of bias from a le- 
gacy is taken off by a releaſe. Lid. *. 0 od nh 
A deviſee under a void deviſe being a ſubſcribing witneſs, may, by his ſubſcrip- 
tion / authenticate the reſt of the will; for ſuch will is only void guoad the deviſe to 
the witneſs. [614, 8 
If a will is on two ſheets of paper, and teſtator ſhews the laſt to the witneſſes, but 
they do not ſee the firſt; if the firſt was in the room, it is a good execution; if it 
was not in the room, it is not good. Bond v. Seawell, M. 6 G. 3. 3 B. M. 1773. 
By /tat. 25 G. 2. c. 6. a deviſee of a beneficial deviſe (except charges on lands for ; 
ent of debts) atteſting the will ; ſuch deviſe only ſhall be void, and ſuch perſon 3 


a good witneſs. | f 
If a will charges lands with payment of debts, creditor, whoſe debt is ſo charged, 


is a good witneſs. 
Legatee who has been paid, has accepted, releaſed, or refuſed upon tender, is a 


good witneſs; if he refuſes, he is barred; if he accepts, he ſhall retain, though the l | 
| Legatee atteſting will before 1752, and dying before he received, releaſed, or re- 'A 


fuſed, ſhall be deemed legal witneſs; but his credit ſhall be left to the court. 
Deviſee, whoſe deviſe is made void, or who refuſes, &c. and is examined; ſhall 
take no benefit, on any pretence. | 
_ +; This at extends not to heirs at law, or deviſees under former will, in poſſeſſion 
for two years before May 1751, or to will conteſted at law by them before that 
time; but a poſſeflion conſiſtent with a will, or where the eftate deſcended till an 


executory deviſe, is not ſuch poſſeſſion. 
This act extends to America. 


A codicil indorſed and duly atteſted, making additional charge, and confirming (E. 4.) 
the will, is a republication. Potter v. Potter, P. 1750. 1 Vegey 437. 1 hes, 4.9 nl 
So, though it is on a ſeparate paper and not annext, revoking part and confirming 
the reſt, Vid. 5 een 0 

If a codicil relates to perſonal eſtate only, it is not a republication of the will, ſo 

as to paſs lands purchaſed after it. Semb. Gibſon v. Ld. Montford, J. 17 50, 

1 Vezey 445. ; 
Unleſs i contains a general clauſe of confirmation of the will. Bid. 

Deſiring a codicil to be taken as part of a will, differs not from an actual confir- 
mation. Senb. And therefore every codicil will do, for it is a further part of a 
will, whether ſaid ſo or not. Semb. Ibid. 1 N 

If after a will of lands, there are articles for a purchaſe at a future time, and be- 
fore that time a codicil is made relating to real eſtate, theſe lands purchaſed paſs by 
the will. Semb. Pit. | 4, | 

If a man writes his will of real and perſonal, on a ſheet of paper, and ſigns it, with- 
out witneſſes; and two years after writes a codicil on the ſame paper relating only 
to perſonal, but declaring it is not to diſannul any of the former part, and ſubſcribes 
it in preſence of three witneſſes, and taking the paper in his hand, declares it to be 

. bis will before them, and deſires them to atteſt, which they do; the whole is a good 


will within the ſtatute. Carleton v. Grifin, P. 31G. 1 B. M. 549. 


r) Revocation, 
(F. 1.) What ſhall be. 


F tenant in tail- male, remainder to himſelf in fee, deviſes his lands to A. and 
1 then ſuffers a recovery to the uſe of himſelf in fee, and dies without iſſue-male, 
it is a revocation of his will. Marwood v. Turner, H. 1732. 3 P. V. 163. 
8 If one ſeiſed of a leaſe for lives, deviſes it, and then ſurrenders it, and takes a new 
leaſe to him and his heirs for three lives, it is a revocation of the will. Bid. 

But not in the caſe of a leaſe for years. Bid. CO: 4 | 

A rerocation of money charged on land muſt be in the ſame manner as a revo- 
<ation of a 28 of land. Brudenel v. Boughton, H. 1741. 2 Arlyns 268, * 

1 a e 
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| » There are virtual as well as expreſs revocations, as by extinguiſhing or deflroyin 
the thing deviſed; as if the teſtator ſells or conveys away the lands deviſed, Tack 
are out of the ſtatute. Lid. d | 1 | : 
Or if he makes a feoffment to himſelf and his heirs. Bid. 
Or charges his land with-a debt, and afterwards pays it Bid. | 
Or charges his land with a portion for his daughter, and gives her the fame in 
+ his life-time. Vid. | qo ating eget Tf 
If a perſonal legacy is charged on the real eſtate, and the will is revoked, the le- 
gacy is gone. Hud. | 5 | | | 
lf the tenant in a common recovery does not plead non tenure, he gains a new 
eſtate, though the limitations are to the old uſes, and it is a revocation of his will. 


Bennet v. Jade, T. 1742. 2 Atkyns 324. | | 
If a man deviſes a college-leaſe, and afterwards ſurrenders it, and renews, it is a 


revocation. Abney v. Miller, T. 743. 2 Atkyns :93 Ts 

If a man by will gives all his real and perſonal eſtate to his brother, and makes him 
executor, and afterwards by dced-poll grants to'his wife all his ſubſtance that he has 
or hereafter may have, it is a revocation of the will, though it cannot take effect as 
a grant to the wife ; but the perſonal eſtate "muſt be diſtributed. Beard v. Beard, 
P. 1744. 3 Athyns 72. _ 

If by articles previous to marriage between A. and B. on A.'s undertaking to do 
acts for B.'s benefit, ſhe covenants to ſuffer recovery of her lands to him and his 
heirs; A. makes his will, and deviſes the lands to C.; but not having performed 
the acts he had undertaken, comes to new agreement, that he thall not take i»/tarter 
in fee, but ſubje& to appointment of A. and B, and in default to C. and his heirs ; 
recovery ſuffered to theſe uſes, A. dies, leaving his wife without appointment or 
revoking his will; the recovery and declaration of the uſes is a revocation, Parſons 
v. Freeman, M. 1751. 3 Athyns 741. | | 

The execution of a ſecond will is a revocation of the firſt; and cancelling the 
| ſecond afterwards, does not ſet up the firſt again, Ex parte Heller, P. 1754. 
EV | 
| : I A. deviſes all his real eſtate to B. and afterwards (though the fame day) by 

indenture grants to truſtees an advowſon in truſt, on the firſt avoidance to preſent the 

ſon of C.; but if then, or on any future vacancy, he have no ſon living, or ſuch ſon 
neglect to accept, then the truſtees to ſtand ſeized in truſt for A. and his heirs, and 

on requeſt ſhall convey to them, and in the ſame caſe, ſhall preſent ſach clerk as A. 

or his heirs ſhall nominate, and in default, whom they think meet ; and-a fon of C. 

is preſented ; the will is revoked by this deed, and the advowſon goes to the heir of 

A. Sparrow v. Hardcaſile, P. 1754. 3 Atkyns 798. 

1 If A. ſeized of lands, and poſſeſſed of a leaſe of tithes, deviſes all her land and 
tithes, and afterwards ſurrenders leaſe, and takes a new one; the tithes do not paſs 
1 without republication of will. Rudſione v. Anderſon, T. 1752. 2 Vegey 418. 

If A. intitled to an eſtate- tail, in lands after death of another, by articles, in 
conſideration of ſettlement made on her by B. covenants. they ſhall be con- 
veyed to B. in fee, and B. thus equitably intitled deviſes the lands, and afterwards, 
he having the equitable, and ſhe the legal eſtate, they join in deed to make tenant 
to præcipe, to levy fine and ſuffer recovery, (which are done) and declare they ſhall 
enure to ſuch uſes as they ſhall jointly appoint, or in default to B. in fee; A dies, 
B. ſurvives, and dies without any appointment ; the fine and recovery, and deed 
to lead the uſes, amount to à revocation, Parſons v. Freeman, M. 25 G. 2. 
1 Wilſ. 308. R | 


[F. 2), What not. 1 ,¾ Pore 
ti of le > etl ago" e . Ae fee . . 

If A. and B. are tenants in common in fee, and A. deviſes his moiety in fee; 
then they make partition by deed and fine; the uſes, as to one moiety in ſeveralty 
to A. in fee, the other to B. in fee; this is not a revocation of A.'s will. Per 
B. R. and King C. Lutber v. Kedby, P. 1730. 3 P. W. 169. | 4 

If a man makes his will, and deviſes all his real and perſonal eſtate to truſtees 
on ſeveral truſts, and afterwards by one deed of ſubſequent date conveys his ſeal, 

_ ahd by another deed grants his perſonal eſtate, unto and to, the ule of the — 
| EG DOE CRE” « POR, ONS, | — 
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. 
truſtees, with roviſo in each, to be void on tender of 105. and keeps the deeds in 
his Gor” cuſt y, and dies; this is not a revocation, Lhyd v. Spillet, M. 1734. 


1 3 years, commeneing in the teſtator's life-time, to the ſame perſon 
to whom the fee is deviſed, is no revocation. Villiers v. Villiers, M. 1740. 
2 Ahn 71. | | : 0 
Ila man deviſes a college leaſe, and afterwards intends to renew, but dies before 

the college ſeal is put to the new leaſe, it is not a revocation. Abney v. Miller, 
7. 743. 4 $93. | | 2 

If a man deviſes all his eſtate, right and intereſt, he ſhall have to come in a col- 
lege leaſe at his death, it paſſes tho' he renew. Bid. 
If a prebendary demiſes an eſtate belonging to it to a child, who executes de- 
claration of truſt to the father for life, and then ſuch perſon as he by deed or 
will ſhall appoint; and ſuch leaſe is ſurrendered and renewed with like declaration 
of truſt yearly, and he makes his will, and after ſome legacies makes his eldeſt fon 
reſiduary legatee, with a clauſe declaring he ſhall have the diſpoſal of the leaſe, 
and afterwards the leaſe is ſurrendered and renewed, with declarations of truſt as 
before; the will paſſes the truſt of the leaſe in being, and of the ſubſequent alſo, 
Carte v. Carte, H. 1744. 3 Atkyns 174. 8 

If a man deviſes all and ſingular his leaſebold eſtate, goods, chattels, and perſonal 
eſtate whatſoever, to his daughter, and afterwards renews a church leaſe; this is 
no revocation, for it is not a ſpecific legacy, but only an enumeration. Sterling 
v. Lydiard, M. 1744. 3 Atkyns 199. | 


If A. by his will deviſes lands to truſtees for a charity, and by codicil deviſes 
the ſame lands and ſome others to the ſame truſtees, and two others, upon the 
fame truſts ; and makes alterations of ſome other parts of his will, and confirms 
all other parts ; this is not. a revocation of the truſt for the charity. Willet v. 
Sandford, M. 1748. 1 Vezey 178, 186. | 


Alterations in families (as the birth of a child) do not revoke a will of lands by E. .. 4 2 2 


the ſtrict law of England, Driver, on demiſe, &c. v. Standring, P. 32 G. 2.74 . 
DB Will. 88, 2. 7. 3 


If a man duly makes his will of copyhold, and afterwards ſigns a paper, * Know 
all men I have this day covenanted and agreed as follows—Por the love I bear m 
ſon, daughter, and grandſon, I make, conſtitute and appoint, the ſeveral eſtates 
and ſums of money, after my death and my wife's, to come to them, &c. and as to 
the copyhold, to my daughter A. her heirs and aſſigns for ever, after the imme- 


diate death of myſelf and wife; it is no revocation, Wright v. Littler, M. 2 G. 3 
3B. M. 1244. 


(H) TUho may not devile, 
(H. 3) Feme Covert 


F the queſtion is, whether ſhe had power to make appointment in nature of a 
will? the Eccleſiaſtical Court has not juriſdiction, and B. R. will grant prohi- 


bition; but if ſhe has ſuch power, the paper muſt be eſtabliſhed by Eccleſiaſtical 


Court, either by probate, or (rather) by adminiſtration, with the paper annexed. 
Jenkin v. Whitehouſe,” M. 31 G. 2. 1 B. M. 431. i ** 4 


(H. 7.) Joint-Tenant. 


A will made by joint-tenant during the jointure is not good, even for his ſhare, 


tho there is a ſubſequent ſeverance, by partition before his death, and he has 


the premiſſes deviſed for his purparty ; (unleſs the will is republiſhed.) Swift v. 
Roberts, T. 4 G. 3. 3 B. M. 1488. | r ; * 


() Who may take by Devile, 
EVISE to the heirs-male of the body of his great-grandfather, are ge 


words of purchaſe, and paſs the eſtate to him who is heir-male, tho” not 
heir- general, Brown v. Barkbam, in Canc. H. 36. Str. | PA male, t | 


(K) Who 


Y 
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Deviſe to A. for life, then to his iſſue, and in default to B. and C. and their 
iſſue, and in default to the right heirs of A.; A. and B. die without iſſue 
in the life-time of deviſor; C. dies in the life- time of deviſor, leaving iflue a 
daughter, who is alſo heir at law to A. The deviſe is void; ſhe can neither take 48 
iſſue of C. nor as heir of A. Goodright v. Wright, H. 3 G. Str. 25. 

If A. ſurrender copyhold to the uſe of his will, and then deviſes it to B. for 
life, and after his deceaſe to the heirs of his body, and B. dies before the deviſor 
the heir can take nothing, for it is a deviſe in tail to B. His heirs are words of limi. 
tation, Buſby v. Greenflate, T. 7 G. Str. 445. | | 

If tenant in tail deviſes the lands to A. and gives B. a legacy, and B. claims the 
land as remainder-man, he cannot have the legacy, Kirkham v. Smith, J. 1749. 


1 Vezey 258. 


(L) That Things may be deviſed. 


we The father tenant for life, B. his eldeſt ſon tenant in tail in remainder, by 

© +® bargain and fale 2oth April, covenant to ſuffer recovery to the uſe of A. for 
life, remainder to B. in fee. Eaſter term ends 2oth May, zoth May writ of entry 
ſued out, returnable uind. Trin. (the ſecond return) which is 16th June; Trinity 
term begins th June; Sth June B. deviſes the premiſſes to A. in fee; 12th June 
bargain and fale acknowledged and inrolled ; writ of ſeiſin teſted 19th June, re- 
turnable immediate, executed 22d, returned 26th, laſt day of term; 25th B. dies, 
without altering or republiſhing ; the premiſes paſs by his will. Seluyn v. Seheyn, 


A. 1G. 3. 1. 1131. 


(N.) Deviſes, how expounded. 
(N. 1.) What Words make a Devite. 


F a father makes a will, and is conſidering the ſituation of his affairs, and gives 
his ſon a legacy, deſiring he will do an act for his ſiſter's benefit; it amounts to 
an obligation on the ſon as far as the value of the father's eſtate, and has often 


been conſtrued an abſolute deviſe, Blunt v. Doughty, P. 1747. 3 Atkyns 481. 


(N. 2.) By what Words Lands paſs in a Deviſe. 
He er 34 4 « 
If a man ſeized of the'reverſion in fee of houſes let on ground-rents, begins 
his will by ſaying it is to diſpoſe of all his worldly eſtate; and deviſes all his 
round-rents in parcels to his children, and their heirs and aſſigns for ever, ex- 
cept to his eldeſt, to whom he gives a ſmall legacy, and declares he is to have no 
more ſhare or portion than that; the reverſion paſſes by the deviſe. Maundy v. 


Maundy, T. 8 G. 2. Str. 1020, B. R. H. 142. 
If a man makes his will—* As to my temporal eſtate, I bequeath to T. (teſta- 


tor's heir at law) 50 J.“ (then gives ſeveral legacies ;) “and all the reſt and reſidue 
of my eſtate, goods and chattels whatſoever, I give and bequeath to my wife, whom 


I make full and ſole executrix. This is a deviſe of his real eſtate, per King C. 
and in fee-ſimple, per Talbot C. on rehearing. Tanner v. Morſe, T. 8 G. 2. C. 1. 
. 8 N | | . 

If a man ſettles lands on his ſon, &c. in tail-male, and being ſeized in fee of 
the reverſion of them, and in poſſeflion of other lands, deviſes all his lands, Se. in 


three pariſhes (by name) and elſewhere, not by him formerly ſettled, 
_ diſpoſed of; the reverſion in fee will paſs, tho' of greater value than 


or thereby 
the lands 


named, and tho' his ſon's daughters have not a proper proviſion. Cheſter v. Cheſter, 
T. 1739. 3 F. V. 56. Vece Is 8 

„If a map ſeized of a manor in D. deviſes all his lands and hereditamen 
the manor, a Hefeditament, ſhall paſs. S L. If he had lands there alſo. Hy/ſew 
Vi. Pope, T. 1734. 3 F. V. 342. 1 
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ins freehold and copyhold lands in D. deviſes all his lands, &c. 
. ro 8 = his debts, Fe. ha freehold only ſhall paſs, unleſs he has ſur- 
2 dered to the uſe of his will, for that ſhews his intention; or unleſs the free- 
ves not. ſufficient, for then equity will ſupply the want. Bid. Tae" v. 

% o. 2 Atkyns . | | 3 

_ pot . only leaſchoid, and deviſes all his eſtates, the leaſehold paſſes. | 
v. Gardiner, M. 1742. 2 Atkyns 450. * 
* FEY lands in fee, and lands for 1 deviſes all his lands and tene- 

ments, the fee ſimple lands only paſs, Hid. $I 

If all his freehold lands are ſettled upon his wife, to whom he ſo deviſes, the 
leaſehold will paſs, for otherwiſe he gives her nothing. Semb, Ibid. 

Tf a man after ſeveral deviſes of lands to his wife, and to others, gives all the | 
reſidue of his goods, &c. together with his real eſtate not before deviſed, to his wife ; 9 
the inheritance of lands not mentioned paſſes. Ridout v. Pain, P. 1747. 3 At- 1 
kyns 4.50. I Vegey 10. N : Ty 9 

80 does the reverſion in fee of lands before deviſed to her for life, tho' ſaid to be n 
given her becauſe her jointure was not ſufficient for her to live hoſpitably upon. * 
1017 a man having lands in A. enters into a treaty for the purchaſe of other lands in Þ 
B. but before the agreement is reduced into writing makes his will, and deviſes all 
his lands in A. and elſewhere in England, and afterwards proceeds, and has an 
eſtate in equity in the lands in B. before his death ; theſe lands paſs by his will. 
Potter v. Potter, P. i750. I Vegey 437. 

The word Iegacy is not confined to pecuniary legacies, but may extend to de- 
viſes of land. Hope v. Taylor, P. 30 G. 2. 1 B. M. 268. 


— 


(N. 3.) By what not. 


F a man poſſeſſed of leaſehold, and ſeized in fee of freehold, charges all with 
1 payment of debts, and deviſes to his executors the leaſehold, in truſt to ſell 
and pay the debts, and if not ſufficient, then he deviſes, „that his executors (his 
two ſons anddaughter) ſhall and may abſolutely ſell, mortgage, or otherwiſe diſpoſe 
of his freehold, for payment of ſuch debts, &c. as leaſehold would not; and after 
payment deviſes it to truſtees in truſt, &c.” No eſtate paſſes to the ſons and 


daughter, but only a power to ſell, Sc. Lancaſter v. Thornton, T. 33 & 34 G. 2. 
2 B. M. 1027. 1 


(N. 4.) What Words paſs a Fee. 


All the reſt of his eſtate. Cie v. Gibbons, M. 1 G. 2 Ld. Raym. 1324. in Chan. 
A deviſe to truſtees, and the ſurvivor of them, (without the word beirs) in truſt 
for others, in tail and in fee, paſſes a fee to the truſtees. Shaw v. Weigh, P. 1 
G. 2. Str. 798. Fort. 58. 
If teſtator deviſe— As to my temporal eſtate, I bequeath to my nephew J. 
(te/tator's heir at law) 50 l. and after other legacies, all the reſt and reſidue of my 
eſtate whatſoever I give to my wife M. whom I make full and ſole executrix; 
an eſtate in fee - ſimple paſſes. Tanner v. Morſe, T. 7 G. 2. C. J. T. 284. 3 P. 
M. 295. 175 | 
A fee will paſs without the word heirs, where a truſt of land can be ſatisfied no 
other way. Villiers v. Villiers, M. 1740. 2 Athyns 71. 5 | 
If a man gives a particular limited eſtate in one part of his will, and then gives 
him all the reſidue of his real eſtate, (and there are no reſtrictive words) the fee 
Paſſes. Ridout v. Pain, P. 1747. 3 Atkyns 486. I Verey 10. . 
* Tho” the word eftate, and even with a locality, in or at, paſſes the whole in- 1 0 
_ tereſt” of teſtator, as well as the lands; yet if it adds, in the occupation of A. or if £4 - E 7. 
N (in the plural) it is not certain that the fee paſſes. Goodwyn v. Goodivyn, 
of 1748 1Vezey 226. | | "Spades 95 
Ik a will begins, “ As to all my temporal eſtate, I give, &c. and then gives ſe- 
veraHegacies to A. and directs A. to ſell any part of real or perſonal for payment 
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of debts and legacies, and concludes, —** all the reſt of my goods and chattels, real 
and perſonal, movable and immovable, as houſes, gardens, tenements, Cc. | give 
to A. without uſing the word gfate, or any words of limitation, a fee paſſes, Gy,,.. 
fon'v. Atkinſon, M. 26 G. 2. 1 Will. 3 23: | J 
Deviſe to A. (the heir at law) for life, then to her iſſue, if none, to diſpoſe at 
her will and pleaſure ; A. never has iſſue, a fee paſſes. Goodtitle v. Otway, T. 26 


I give to my wife all my money, plate, &c. and all my goods, chattels, and per- #2 
ſonal eſtate, real or perſonal ; and I further deviſe to my ſaid wife and her heirs, | | 


ſuch part of all my real eſtate that I have any power to diſpoſe of by will; paſſes a 
fee to the wife. Hurſt v. E. Winchelſea, M. 33 G. 2. 2 B. M. 880. | 


-e, 3. IEA. 4 PE. 2. GO. U. . — . 
„ . 


(N. 5.) What Words make an Eſtate-Tail. 


To A. and B. for their lives, equally to be divided, and after their deceaſes, to 
their heirs- male of their bodies equally to be divided, and if either of them die with- 
out iſſue, then to the ſurvivor for life, and to the heirs-male of his body; it is an 
eſtate-tail. Thruſtout v. Peake, M. 3 G. Str. 12. 

To A. B. and C. and to the ſurvivor and ſurvivors of them, in truſt for my ſiſters 

D. and E. equally betwixt them during their natural lives, without committing 
waſte; and if either of my ſaid ſiſters die, leaving iſſue or iſſues of her or their bo- 
dies lawfully begotten, then in truſt for ſuch iſſue or iſſues of the mother's ſhare; or 
elſe in truſt for the ſurvivor or ſurvivors of them, and their reſpective iſſue or iſſues, 
and if both my ſaid filters die without ifſue as aforeſaid, and their iſſue or iſſues die 
without iſſue or iſſues lawfully to be begotten, then in truſt for F. &c. is an eſtate- 
tail to the two fiſters, with croſs remainders. Shaw v. Weigh, On error in the 
Houſe of Lords; reverſing judgment in error in B. R. ten lords to ſeven, Eyre, 
Pengelly and Forteſcue A. for reverſing, the other nine judges for affirming. Fort, 

8. Str. 798. | 
; Deviſe to A. for life, and after to his heirs-males of his body, and his heirs for 
ever, and for want of ſuch heir-male, to B.'s, is an eſtate-tail in A. Life v. Pullin, 
M. 13 G. Str. 729. Ld. Raym. 1437. 

Deviſe to A. and his aſſigns for his life natural, of reverſion of lands expectant on 
the death of another, and after determination of that eſtate, to truſtees for his life 
to preſerve contingent remainders, and after his death to the heirs of his body, with 
remainders over, is an eftate-tail in 4. Coulſon v. Coulſon, H. 13 G. 2. Str. 1125. 

If A. deviſes lands to his wife for life, then to his ſon H. for life, then to his ſon 
G. and his heirs for ever; and if he dies without heirs, then to his two daughters 
K. and J.; it is an eſtate-tail in G. Tyte v. Wiiks, M. 7 G. 2.C.T. TJ. 1. 

If a man deviſes a remainder to his ſon for life, and his heirs male, with remain- 

ders over, the ſon takes an eſtate-tail. Dubber v. Trollop, M. ꝙ G. 2. B. R. H. 160. 
I A. deviſes real eſtate to his ſon B. for life, to his ſons in tail- male, to his ſon 
C. for life, to his ſons in tail male; to his ſon D. for life, to his ſons in tail- male, 
with remainder over; and gives to truſtees two long annuities, one for D. for life, 
remainder to D. 's fon, remainder to the iſſue-male of his body, remainder over; and 
the other to his ſon E. for life, and in default of iſſue- male, remainder to C. for life, 
to his ĩſſue- male in tail- male, to D. for life, to D.'s ſon for life, remainders over; 
and makes C. executor; B. dies without iſſue, E. without iſſue- male; the ſon of C. 
born after teſtator's death dies, and his father adminiſters; C. joins with D. in ſale 
of the long annuity, and D. receives the money. As to the ſecond annuity, there 
being words of limitation, ſuch as would create an eſtate-tail in real eſtate, on the 
birth of C.'s ſon, the whole intereſt in remainder after C's death veſted in him, and 
C. is abſolutely intitled to it as his adminiſtrator. As to the firſt annuity C. and D. 
| ſhall replace it to D.'s fon, and C. may have relief againſt D. As to the deeds of the 
real eſtate, the court will not order them to be depoſited in court, which is never 
* done but in caſe of a remainder-man, whoſe intereſt is expectant on a mere tenancy 
for life. Iuie v. Tore, P. 1738. 1 Athyns 429. "SEK 
If A. deviſes to B. his wife all his lands not in jointure, and then fays, © if (be 
bas no child by me, and for want of ſuch iſſue, then ſaid premiſſes to return to my 
brother, Sc.“ B. takes an eſtate-tail by the firſt words, which cannot be control- 
led by ſubſequent proviſions, Vyld v Lewis, P. 1738. 1 Athyns 432. | If 
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"6-46, deviſes to truſtees in fee till B. attains 21, and if B. attains 21, or has iſſue, 
then 70 B. and the heirs of his body; but if he die before 21, and without iſſue, then 


ober: If B. attains 21, or has iſſue, an eſtate-tail veſts in him, and the limitation 


over is a remainder which takes place on his death without iſſue; if he dies without 


[Ae before 21, it goes over by way of executory deviſe, Brownſword v. Edwards, 


" 1750. 2 Vezey 243. i) *, 04 lives 
17 A desiles al his real and perſonal eſtate to truſtee, to pay the rents and profits 


to B. for life, then to her ſon C. for life, then to pay them to the heirs of his body, 
and for want of ſuch iſſue to the other ſons of B. in tail, then to the daughters of 
B. and for want of ſuch, to convey to D. in fee; C. is intitled to a conveyance in tail 


of the real, and to the abſolute property of the perſonal eſtate. Garth v. Baldwin, 


T. 1755. 2 Vezey 646. f ; Abu | 
If a man deviſes to A. for life, and after his death to the uſe of the iſſue-male of 


his body, and the heirs-male of the body of ſuch iſſue-male, A. takes an eſtate- tail. 
Rie v. Grew, H. 7 G. 3. 2 Wil. 322. a x 

If an ordinary man makes his will of all his worldly, &c. gives ſeveral ſmall le- 
gacies payable in 12 months, gives lands to A. B. and C. not to be parted, but the 
rent to be parted between them, then to C. a houſe, Cc. (without further limita- 
tion) and declares, that if either of the perſons before named die without iſſue, the 
ſaid legacy ſhall be divided between them that are left alive; C. has an eſtate-tail 
in the houſe. Hope v. Taylor, P. 30 G. 2. 1 B. M. 268. 


(N. 6.) What not. 


If a man having an eſtate not within the ſtatute. % donis, (as an annuity in fee 
iſſuing out of the four one-half per cent. duty in Barbadoes) gives a power by his will 
to his executors, to intail it on his daughter and her iſſue, and in caſe of her death, 
and failure of her iſſue, to divide it in moieties between his two nephews ; his in- 
tention being, that it be made good to her for life, and to her lawful heirs for ever, 
and on failure thereof, to his two nephews, moietively, As no remainder can be 
created of an cſtate not within the ſtatute, it is void as to the nephews ; and it muſt 
be ſettled to the daughter for life, and to the heirs of her body; which is a fee- 
ſimple conditional, with power, after iſſue had, to alien. E. Stafford v. Bulkely, 
H. 1750. 2Vezey 170. 


(N. 7.) What Words make an Eſtate only for Life. 


If a man deviſes to his wife for life, then to his ſon and his heirs lawfully begot- 
ten, viz. the firſt, ſecond, &c. ſucceſſively lawfully to be begotten by his ſon, and 
the heirs of the body of ſuch firſt, ſecond, &c. ſon, according to ſeniority ; and in 
default, to the right heirs of teſtator ; the ſon has only an eſtate for life. Law y. 
Davis, M. 3 G. 2. Str. 849. Ld. Raym. 1561. | 

If 4. deviſes lands to B. and C. &c. in truſt, out of the profits to pay his gran- 
daughter D. 100/. maintenance, till ſhe marry or die, the reſidue to pay debts, '&c. 
then for D.; and at her marriage, under certain conditions, to convey to E. for life 
ſans waſte, remainder to her huſband for life, remainder to the iſſue of her body, 
with remainders over; and on further truſt, if ſhe dies unmarried, to the uſe of B. for 


life, remainder to the ſon of his other grandaughter E. in tail, remainder to C. for 


life, remainder to his firſt and other ſons, remainder to C. for life, remainder to his 
firſt and other ſons, remainders to teſtator's right heirs; and on further truſt, if D. 
marrics contrary to the directions in the will, then to conyey to truſtees as to one 
moiety for D. tor life, remainder to preſerve contingent remainders, remainder ta 
her firſt and other ſon, with remainders over; as to the other moiety, to E.'s ſon 
in like manner. H. has but an eſtate for life ſons waſte, with remainders over in 
ſtrict ſettlement, as being the intent of A. upon the will, and this only a truſt-eſtate 
executory. Had it been an immediate deviſe, it would be an eſtate- tail. Ld. Gle- 
norcby v. Bofvi.le, M. 7 G. 2. C. TJ. J. 3. Fe bo : 


If A. deviſes leaſchold eſtates to truſtees, in truſt, to abgn to his grandaughter . 


-at 21 or marriage, if ſhe marries with their conſent ; if ſhe marries without, then 


rene the ſole uſe of M. during life, and then for the uſe of her 
ue. I. marries without conſent, truſtees convey, huſband dies without iſſue; 
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aſband would take by purchaſe; 


Af; has\orilya'right-for life, for the iſſue by any h 
Cbumpirm v. Pickax; P. 1737. 1 Athyns 492. . . 1210 C2. brig en 
Ha man deviſes his lands to 4. for life, remainder to B. and C. and their heirs, 
to ſupport contingent remainders during A.'s life, remainder to the heirs of the 
body of A.; A. takes an eſtate for life not merged by the deviſe to the heirs of his 
body, but by that deviſe an eſtate-tail in remainder veſts in A. Colſon v. Colſon, 
M. 1741. M. 1743. P. 1744. 2 Atkyns 246, 247, 250. : 

If 2 are ſettled to one for life, and after his death to the z/ſur of his body, it is 
always an eſtate for life; if to him and the heirs of bis body, always an eſtate- tail. 
Meure v. Meure, P. 1737. 2 Atkyns 265. nig YY 

If one deviſes all his lands, tenements and meſſuages whatſoever, after debts, le- 
acies and funeralexpences paid, to his brother-in-law, he has only an eſtate for life. 
Semb. Merſen v. Blackmore, T. 19:12. 2 Athyns 341. 

If a man deviſes his lands to truſtees and their heirs on truſt, by rents, mortgage 
or ſale to pay his debts, and then deviſes them to truſtees for 500 years, to pay lega- 
cies and an annuity, and thea to the former truſtees and their heirs, in truſt for his 
nephew A. for life, without waſte, remainder to truſtees to preſerve contingent re- 
mainders, then to the uſe of the heirs of the body of A. and for default to his nephew 
B. for life, without waſte, remainder to truſtees to preſerve contingent remainders, 
then to the uſe of the heirs of the body of B. with like remainders to othernephews, 
and A. dies without iſſue; this is not an uſe executed, but a mere truſt in equity to 
B. and the whole fee being deviſed to the truſtees, no legal fee can be limited upon 
it, and B can take no legal eſtate, and has not an eſfate-tail, but an equitable eſtate 


for life only. Bagſhaw v. Spencer, H. 16G. 2. M. 1748. 2 Athyns 570, 577. 


[N. E.) What Words make an Eſtate Joint, or in Common. 


If a man deviſes lands to his wife for life, then to his daughter A. and her chil- 
dren, on her body begotten or to be begotten by B. her huſband, and their heirs for 
ever; and A. has a child at the time of making the will, the takes as joint-tenant. 
Oates v. Jackſon, M. 16 G. 2. Str. 1172. | | 

If A. deviſes lands to truſtees and their aſſigns, till B. and C. attain 21, to receive 
the rents and apply them to their maintenance, and then to B. and C. for their 
lives, without waſte, and then to the uſe of the heirs of B. and C. as tenants in com- 
mon, the truſtees take only a chattel-intereſt during the infancy, and B. and C. are 
joint tenants for life. Trodd v. Downes, P. 1742. 2 Atkyns 304. 

If a man deviſes lands to truſtees, their heirs and affigns, in truſt, to permit his 
ſiſters A. B. and C. and their aſſigns, to enjoy the premiſſes to their ſeparate uſe 
notwithſtanding their coverture; and as his ſaid ſiſters ſhall ſeverally die, gives the 
premiſſes to their ſeveral heirs, with a proviſo, that the truſtees ſhall ſell what is 
neceſſary to pay his debts and legacies; the fiſters take as tenants in common. 
Sheppard v. Gibbons, M. 1742. 2 Alkyns 441. 8 

If A. deviſes his lands to truſtees, to fell and pay debts, the reſidue to go and be 
equally divided among his three younger children, and the ſurvivor of them, and 
their heirs for ever, they take as tenants in common; ** equally to be divided now 
being allowed to make tenancy in common in wills, though not formerly, nor to 
this day in grants. Stones v. Heartly, M. 1748. 1 Yezey 165. 

If a man deviſes land to his wife for life, and after her death to A. B. C. D. and 
Z. his {ons and daughters, and the ſurvivors and ſurvivor of them, and the executor 
of fach ſurvivor, ſhare and ſhare alike; as tenants in common, and not as joint: te- 
nants; it is a tenancy in common in fee. Roſe v. Hill, P. 6 G 3. 3 B. M. 1881. 

So if a woman deviſes a houſe to her huſband for life, to her brother for life, to 
the children of her couſins A. and B. or ſuch of them as ſhall be then living, ſhare 
and ſhare alike, and if the brother is not living at the huſband's death, that then the 
houſe be divided amongſt the children as aforeſaid; it is a tenancy in common to the 
children, and not for life only. Oates v. Brydon, P. 6 G. 3. 3 B. M. 1895. 


- gt 200. ee eee eee e er ene 
75 if a man poffefſed gf leaſehold deviſes to his wife for life, then to ſuch child 
:the Is enfent with, and 
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| rerfon.one-third to wife and her heirs, one third to ſiſter E. and her heirs, and 
died 5 1 2 A, and her heirs; and makes wife executrix, and dies, wife 


ot being e/ient, the deviſe over in thirds is good. Andrews v. Fulbam, T. 11 G. 2. 
Sth log. Andr. 263. Weck . ar 2 $10qay) cf 
So with regard to fee- ſimple lands. Guliver v. Wicket, M. 19 G. 2. in B. R. 
Sed'rontro in C. B. per Willes C. ]. and Parker J. Str. 1093, 7 


an rn e . Condition, how expounded. : 
121 give to my grandſon, his heirs and afligns, but in caſe he dies before 21, b. 
marriage, and without ifſue, then to B. ſhall be expounded, © in caſe he dies 


before 21 unmarried, and without iſſue; and attaining 21 is a performance of the 
condition, eſpecially as it is not a condition-precedent, Barker v. Suretees, M. 


16 C. 2, Str. 1175. 
N 12.) What Words make an Eſtate by Implication. 


If a man deviſes to truſtees, to convey to his ſon A. at 23 for life, with power 
to truſtees to ſettle a jointure, and in ſtrict ſettlement on the iſſue of the mariage ; 
but if A. dies without iſſue of his body, then to B.; the latter words give A. an eſtate- 
tail by implication,, Allanſon v. Chtherow. T. 1747. 1 Vezey 24. 

If A. deviſes to B. for life, and no linger; he taking the name of A. and living at 
his houſe, and after his death to 8UcH ſon as he ſhall have taking the name of A. 
and for default of ſuch iſſue to C. his heir at law; and after diſpoſing of the next 
turn of ſome preſentations, gives the PERPETUITY of them to B. in the ſame man- 
ner as his eſtate ;-B. muſt by neceſſary implication, to effectuate the manifeſt gene- 
ral intent of A. be conſtrued to take an eſtate in tail-male, he and the heirs of 
his body taking the name of 4. notwithſtanding the expreſs eſtate deviſed to B. 
for his life, and no longer. Robinſon v. Robinſon. Per B. R. unanimouſly, M. 30 G. 2. 
confirmed in Chancery by lords-commiſſioners, H. 1757 ; and affirmed by the 
lords, on the unanimous opinion of all the judges, H. 1758. 2 Vezey 22 5. 1 B. M. 

8. | | RE. 
: If A. voluntary deed veſts a term in truſtees, to pay the profits to B. his 
daughter for life, and immediately after her death to the heirs of her body, and for 
default of ſuch iſſue to C. her executors, &c.; B. dies, having had a child which 
died in her life-time, the whole veſted in B. did it not, it veſts in her child, and Ml 
does not go over to C. by the laſt limitation. Theebridge v. Kilburne, H. 1750. 1 
2 429. 233; | # 

If a man ſeized in fee leaves legacies for life, and in fee, directing them tobe paid At 
yearly and every year, by his truſtee and executor; leaves a ſum for repairs of the ; 
farm, a ſum to build a tomb, and he and his heirs always to ſee it kept in order; 
and directs a bed to be left in a cloſet, that his truſtee might come over and lodge 
there when he pleaſed, without moleſtation, and appoints him ſole executor and 


truſtee, he paying all debts, &c. ; he takes a fee by implication, Oates v. Cooke, P. 
5 G. 3.3 B. M. 1684. | | 


(N. 13.) What not. 


If A. ſeized of the reverſion in fee of lands ſettled on his ſon B.'s marriage, 
deviſes them on failure of iſſue of B. and for want of heirs-male of his own body, 
to his daughter F. and the heirs of her body; it does not give an eſtate-tail by im- 
* to B. Lady Laneſborough v. Fox. Per the judges in parliament, P. 6 G. 2. 

If a man gives lands to his daughter for life, and ſays, if ſhe departs this life with- 
out Hue of her body living at her death, then to truſtees. till A, attains 21, then to A. 
after he ſhall attain 21, with limitations over; the daughter ſurviving and having 

| Pres * not an eſtate-tail by implication. Letbieullier v. Tracy, P. 1754. 3 At- 
7 «303, - — nu «4 Y fe = 

If A. deviſes the reſidue of real and perſonal to B. for life, if the leaves children 
at her death, all to them, if ſhe, dies without iſſue, to a charity; B. does not take 
eee, But an her death. wizbout Me Pringe e e 
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to the heir at law, and the perſonal to the charity. Vaughan v. Farrer, H. 1 750. 
2 Very 182. Ns" F Tre 
If a man gives the ufe and occupation of a houſe and fields, with the furniture, 


to his daughter for life, makes the furniture heir-looms, then gives the houſe to 
her generally for life, without impeachment, &c. and after her death, the pre- 


miſſes with all other real eſtate to A.; the two firſt clauſes are co- extenſive, and ſhe 


has only the uſe and occupation, but has no eſtate by implication in the houſe, &c. 
nor in the reſt of the real eſtate. Boon v. Cornforth, P. 175i. 2 Vezey 277, 


(N. 14.) What Words make Croſs-Remainders. 


If a man deviſes to truſtees, as ſoon as his three daughters attain their reſbectiue 
ages of 21 to convey to them and the heirs of their bodies, and their heirs, as joint- 
tenants; the eſtate ſhall be conveyed to each at 21 reſpectively, with croſs-remain- 
ders to the three daughters. Marryat v. Townly, T. 1745. I Vezey 102. 


(N. 15.) What not. 


If a man deviſes to bis grandſon A. and his grandaughter B. equally to be divided, 
and to the heirs of their reſpective bodies, and for default of ſuch iſſue to bis gran- 
daughter C. in fee, There are no croſs-remainders, but C. ſhall take on the death 
of either. Comber v. Hill, P. G. 2. Str. 969 Williams v. Browne, M. 8 G. 2. 
St. 696. | | 

If a Kao devifes lands to his grand1ughters Catharine and Elizabeth, ts be equally 
diezided between them, and the heirs of their bodies reſpectively, and for default of 
ſueh iſſue to his grandaughter 4; and Elizabeth dies without iſſue, her moiety 
goes to Ann, Comber v. Hill, P. 7 G. . B. R. H. 22. 

If A. deviſes lands to his wife for life, then to his ſon and daughter J. and M. 
to be equally divided between them, and the ſeveral and reſpective iſſues of their 
bodies, and for want of ſuch iſſue, to his wife in fee; this does not create a croſs- 
remainder which is never favoured, and can only be raifed by an implication ab- 


ſolutely neceſſary, which is not here, the words ſeveral and reſpective effectually 


disjoining the title. Davenport v. Oldis, J. 1738. 1 Athyns 579. 
Croſs- remainders have never been adjudged to ariſe merely upon theſe words, 


in default of ſuch iſſue. Did. 
N. 16.) What Words make an Executory Deviſe. 


If a man deviſes to truſtees and their heirs, to the uſe of truſtees for 500 years, 
to raiſe fortunes and pay debts, and after determination of that eſtate to the firſt 
and other ſons of A. his eldeſt ſon in tail- male, remainder to B. his ſecond ſon (in 
being) in tail- male, and remainders over; and at deviſor's death A. has no ſon, 
but has one afterwards, ſuch fon ſhall take by way of executory deviſe. Gore v. 
Gore, M. 7 G. 2. B. R. On a caſe from Chancery; and decree in conſequence, per 
Talbot C. Str. 958. | 

If a man deviſes to truſtees and their heirs, to the uſe of them and their heirs, in 
truſt for A. (eldeit ſon of B. teſtator's heir at law) for life, remainder to his firſt 
and other ſons in tail-male, and for want of ſuch iſſue, if B. has any other ſons, 
to them, in like manner, and for want of ſuch iſſue to the daughters of B. in like 
manner, and for want of ſuch iſſue to the firſt and other ſons of C. in like manner, 
and then to teſtator's right heirs; A. dies in teſtator's life, teſtator dies, B. has 
no other ſon, nor is any remainder-man 77 eſſe except a ſon of C. this ſhall enure 


; as an executory deviſe to any ſon B. may hereafter have. Hopkins v. Hopkins, NM. 


. a | ; 

A deviſe of a freehold which ſuſpends veſting the eſtate till a ſon unborn ſhall 
attain 21, is good by way of executory deviſe; per Talbot C. in conformity to the 
opinion of all the judges of B. R. Stephens v. Stephens, M. 10 G. 2. C. T. T. 228. 

li A. gives 550 % to his daughters, and then deviſes his lands to truſtees for 99 
ars, with. power to raiſe a leſſer term on truſt, if his wife ſhall in four years pay 
the $50 J. to the truſtees for his daughter's benefit; then he gives his lands to We 
7 : 1 8 ( | 1 wife 
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A bor life, then to his ſon and his heirs male and female, and for want of 
pro h; iſſue to him and his heirs for ever; this is a conditional limitation in the wife, 
tive place as an executory deviſe; the freehold deſcends to the ſon, till the four 


ä years elapſe or the wife perform the condition, as part of the inheritance undiſ- 


ſed of; and by the deviſe he has an eſtate-tail in the inheritance, expectant on 
the determination of the 99 years term, Hayward v. Stilling fleet, M. 1737. 
1 Atkyns 422. 1 , . I oa” 
II A. deviſes to his wife for life, then to the child ſhe is enſent with, and its 
heirs, provided if it die before 21 without iſſue, then to A. B. and C. and the wife 
is not with child; it is an executory deviſe, and 4. B. and C. take on the death of 
the wife. Gulliver v. Wicket, M. 19 G. 2. 1 MW. 10g. b 
If A. deviſes land to his wife for three years, to his ſon for 99 years if he ſo 
long live, to him for other 99 years if his wife ſo long live, to the heirs of his 
ſon's body, and the heirs of their bodies, remainder over in fee; it is a good exe- 
cutory deviſe to the heirs of the ſon's body. Doe v. Carleton, TJ. 21 & 22 G. 2. 
1 Wil. 225. ä 
7 A * B. each having lands, ſettle them before their intermarriage to A. 
for life, B. for life, to the children for ſuch eſtates, &c, as B. ſhall appoint, for 
want of appointment, to children equally, for want of ſuch iſſue to ſuch perſons 
and uſes as B. ſhall appoint, for want of ſuch appointment A. 's lands to his heirs, 
and B.'s lands to her heirs; A. dies leaving one ſon, B. by will appoints the whole 
to him, but if he dies without iſſue, and under 21, then to others, and he dies 
ſo under age and unmarried, this is a good executory deviſe. Thruftout v. Denny, 


P. 23 G. 2. 1 W1f. 2:0. 


An executory deviſe in fee, is like unto a contingent-remainder, (tho' it is not 
a contingent-remainder,) and is transferable to the heir of the executory deviſee, 


| who dies before the contingency happens. Goodright v. Searle, P. 29 G. 2. 


2 Wil. 29. ES RN 
An executory deviſe is too remote, if it exceeds a life or lives in being, and 
21 years after. Goodman v. Goodright, M. 33 G. 2. 2 B. M. 874. "ihe: 


If it is too remote in its creation, the event cannot vary the conſtruction, Bid. 


. (N. 17.) What not. 


If a man by his will declares how his eſtate is ſettled, and then deviſes—“ If m 
ſaid daughter ſhould die before her mother, or without heirs, and my 2 * fe 


ſhould marry again, and have an heir-male, T bequeath him all my right to that 
eftate;” it is not good as an executory deviſe, for the contingency is too remote; nor 


as a contingent remainder, for want of a particular eſtate; and the ſon of the wife 
by her ſecond huſband takes nothing. Right v. Hammond, P. 7 G. Str. 427. 
If amandeviſes lands to A. on condition he pays all his debts, if not, to H. and 
A. dies in the teſtator's life-time, it is not an executory deviſe to B. for the firſt de- 
mY is void by the death of the firſt deviſee, Roe v. Hud, C. B. Paſch. 2 G. 2. 
ort. 184. | | | 
Executory deviſes began ſoon after 29 H. 8. Bid. 
Ia Queen Elizabeth's time. Marks v. Marks, Str. 140. un” 4, 
No limitation ſhall be conſtrued to be an executory deviſe, if it may be a re- 
mainder ; therefore, if A. having a ſon and two daughters deviſes, if his ſon dies 
Without iſſue, his lands to deſcend to his daughters and their heirs, and if they die 
without iſſue, then to his nephew; and after other clauſes gives all his eſtate un- 


diſpoſed of to his ſon; this is: not an executory deviſe. Wealthy v. Boſuill 
B. R. H. 2 58. | * GHDY'N 90 e, P. 9 G. 2. 


my wife is now pregnant, and their heirs for ever, and if they die without iſſue un- 
der 21, then to my brother B.;“ the wife bears a fon who dies in As life, without 


jſſue, and under 21 ; has another child, which alſo dies ſoon after in A.'s life; A. 


dies ſeized, without revoking or altering, leaving his wi dauę 
e, „leaying his wife enfient of a daughter, who 
lives ; this ſhall not be conſtrued an executory deviſe to B. — diſinherit hs daugh- 


ter heit of the body of teſtator A. executory deviſes being contrary to ſtrict rules of 


1 If A. being very ſick deviſes lands in fee to his brother B. and others to his neice 
C. and then lays, ** I give all the reſt of my lands to the child or children o? which 
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294 


nne N 


lau, and only invented to carry into execution the manifeſt intention; and here 
are wanting the words ** living at the time of the death of ſuch children,” which 


ſhall not be ſupplied. Semb. per tot. Cur. on two arguments. Driver, on demiſe, Se. 


v.\Standring, P. 32 G. 2. 2 Wil. 88. 
(N. 18.) What Words give a preſent Eſtate. 
If a leaſe for years is deviſed to a man, and if he die without iſſue, remainder 


over, the whole intereſt veſts in the firſt taker; but if it is a leaſe for lives, the 
firſt taker has a power during his own life, to diſpoſe of it; if he does not, on his 


death it veſts in the remainder-man as ſpecial occupant. Saltern v. Saltern, T. 1742, 


2 Atkyns 170. | 

If teſtator deviſes lands to truſtees, in truſt for the benefit of his ah: 1 hs A. and 
B. to lay out the rents for their maintenance and putting out during their minority, 
and when and as they attain 21 reſpectively, the premiſſes to remain to A. and B. 
and their heirs equally ; this is an immediate gift to A. and B. with a truſt to be 
executed for their benefit during their minority, and if one dies under age with- 
out iſſue, his moiety goes to the other, and not to teſtator's heir at law, Goodrich 


V. Whitby, H. 30 G. 2. 1 B. M. 228. 


(N. 20.) When upona Contingency. 


A deviſe, that in caſe A. dies before 21, and his mother without other children, 
then lands, leaſcholds, Exchequer-annuities and perſonal eſtate. to B. is good for 
them all on that contingency. Studbolme v. Hodgſon, T. 1734. 1 P. V. 300, 


(N. 22.) Words ſhall not be ſtrained to difinherit an Heir at Law. 


A. by will deviſes his lands, &c. to himſelf for life, to his wife for life, to their 
iſſue in tail, then to his two brothers R. and M. to be divided; if R. has no ſons, 
his whole lands and eftate to M. in tail-male, he paying, &c. after the ſame eſtate ſhall 
fall to him ; if M. has no ſons, his lands to go to his nephew T. and his heirs, 
he paying, &c. after his gate ſhall fall to him, if T. has no ſons, then his ſaid 


eftate to go to the daughters of R. and M.; in default of them to the daughters of 


T. in default to teſtator's right heirs. The word eftate paſſes only an eſtate for life 
to the daughters of R. and M. Rogers v. Briggs, P. 11 G. 2. Andr. 210. 


(N. 24.) The Expoſition ſhall be according to the Intention of 
| the Teſtator. 


If a man deviſe his meſſuage and tenement in E. to A. and his heirs, and all 
the reſt and refidue of his meſſuages, lands, tenements and hereditaments to B. his 
heirs and aſſigns for ever, and A. dies in the life-time of the teſtator, the meſſuage 
in E, ſhall go to the heir at law, not to the reſiduary deviſee. Wright v. Hall. C. B. 


 Paſch. 11 G. Fort. 182, | 


So, reſt and reſidue of lands undeviſed, muſt be expounded, undeviſed at the 
2 1 making the will, not at teſtator's death. Roe v. Flud, C. B. Paſcb. 2 G. 2. 
ore. 4. 24 6 | 24 £2 - | 
A deviſe to the firſt and eldeſt ſon, not heir at law to his father, is a good deviſe 
to the ſecond ſon, Semb. Mar wood v. Darrel, H. 8 G. 2. B. R. H. 91. 


If a man in his will ſays, as to his worldly eſtate he gives, &c. and then after 


ſeveral deviſes, gives all his eſtate af A. to his mother for life, and to his nephew 


after her death if he will but change his name, if not, gives him only 20 J. a year, 


to be paid him for life out of A. which he gives ber on his nephew's refuſing, to 
her and her heirs for ever. An eſtate in fee-fimple paſſes to the nephew. Jbbetſon 
v. Beckwith, M. 9 G. 2. C. T. T. 157. 1 


A. poſſeſſed (inter alia) of lands of 100l. per annum (the legal eſtate in truſtees, and 


he intitled in equity to an immediate fee therein) deviſes to his fiſter E. (who is 
his heir at law) all his lands, Ge. except the reverſionary eſtates herein-after men- 
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tioned, then reciting that he was ſeized of and intitled unto the inheritance and 
reverdon. of all the eſtates G. and H. after the death of H. and his wife, he gives 
them to his three ſiſters in fee as tenants in common; the 100/. lands paſs by 
the Grit deviſe to E. and not by the other to the three ſiſters. Veſt v. Morris, P. 


14 G. 2. Andr. 201. | bo 
If A. deviſes to R. M. eldeſt ſon of his nephew R. M. and the firſt heirs-males 


of his body, and the heirs-males of his body, and in default, to the ſecond ſon of 


the ſaid R. M. with directions that to whomſoever the eſtate ſhall come, he ſhall 


R. M the deviſee, but to the ſecond ſon of R. M. the nephew of teſtator. Minſball v. 
Minſhall, H. 1737. 1 Atkyns 411. BS . 
If A. poſſeſſed of 5000/7. old South-Sea annuities, by his will gives 5000 J. old 
South-Sea annuities to his niece B. and 5000 J. old South-Sea annuities to his couſin 
C. and his lands to his nephew D. whom he makes reſiduary legatee, and dies, 
leaving perſonal eſtate more than ſufficient to pay all legacies; B. and C. are each 
intitled to 5000 J. old Sauth-Sca annuities, and ſo much ſhall be purchaſed out of 
the perſonal eſtate for that purpoſe. Purſe v. Snaplin, M. 1738. 1 Athyns 414. 

114 deviſes a houſe to a charity-ſchool, and directs the rents to be applied for 
its benefit, /o Jong as it ſhall continue to be endowed with charity; and alſo reciting 
that 1000 J. is due to him from F. S. deviſes it to the cooper's company to build 
alms-houſes at R. and at his death the debt from J. S. is only 365/.; the houſe 
is only given guouſque, and when it ceaſes it ſhall fall to the heir; and tho” the debt 
falls hore of the ſum ſuppoſed by the teſtator, yet that does not defeat the legacy, 
and as the charity cannot take place ſtrictly according to teſtator's intent, it ſhall, 
as far as may be, and therefore the intereſt of the 365 J. ſhall be paid to the alms- 
people in the alms-houſes of the company. - Attorney-General v. Pyle, H. 1738. 
1 Atkyns . | 

If 4 e ii his real eſtate to truſtees for certain uſes, and ſays his will is and 
he bequeaths it to A. for life, and no longer, provided he alter his name and take 
teſtator's, and after his deceaſe to ſuch ſon as he ſhall have, taking his name, and 
for default of ſuch iſue, then to B. his heir at law, and gives B. the reſidue, and 


makes him executor ; teſtator dies, A. has two ſons, the eldeſt takes the name, 


and dies; A. muſt by neceſſary implication, to effectuate the manifeſt intention of 

teſtator, be conſtrued to have taken an eſtate in tail- male. Robinſon v. Robinſon, 

T. 1751. per B. R. M. 1756. 3 Athyns 730. | 
If a man deviſes to his daughter 3500 J. which with 6000 J. ſhe is intitled to by 


my marriage-ſettlement, and 500 J. from her father-in-law, make up 10,000/. 


which, 1 deſign for her fortune; and it appears ſhe is intitled to 5000 J. only by 


the ſettlement, ſne ſhall have 4.500/. by the deviſe. Milner v. Milner, T. 1748. 


1 Vexey 106. | 

If A. by will directs that 4000 J. in money be taken out of his eſtate by inſtal- 
ments of 500“. per annum, and laid out in ſecurities in the names of his executor 
and B. and when all raiſed, if B. is willing to have it laid out in land, to purchaſe 
in the names of executor and himſelf, and the profits to go to B. for life, to his 
wife for life, to their eldeſt ſon then living, if he dies without iſſue-male to be 
equally divided among the daughters; if wife dies without iflue, then legacies out 
of it to C. D. &c. and the reſidue to be divided among his neareſt relations; if lands 
not purchaſed, to remain in government ſecurities, and to be and enure to ſuch 
purpoſes as if lands purchaſed ; to comply with teſtator's intention, it ſhall be ex- 
pounded that he meant this money to be taken as land. Jobnſon v. Arnold; M. 
1748, 1 LVezey 169. Meat «} Irn n 
II A. B. has two ſons M. B. and A. B.; begins his will, I A. B. and deviſes 
lands to M. in fee; proviſo if M. dies before me, then my ſon A. B. to enjoy the 
eſtate as M. ſhould: have done; alſo if M. ſhall die before dhe ſaid A. B. he the ſaid 


HB. junior ſhall enjoy the eſtate as M. ſhould have done; and M. ſurvives teſtator, 


and dies, leaving iſſue, and living A. B. the brother; the iſſue of M. ſhall have the 


land: for the name 4. B. without junior, plainly, means teſtator. Per Curiam. 
"Goodreght v. Hall, M. 29 G. 2. Wilſ. 148. Sed Q for the ſaid A. B. ſhould be re- 


ferred to the Ho B. laſt before mentioned, which 18 A. B. the ſon, 5 wel 16 143 21. ' 


TYSON, 4 


pay certain ſums to perſons then in being; the deviſe is not to the ſecond ſon of 


295 


1 


2 96 


D M „ d . 


If a man ſeiſed in fee of copyhold in M. ſurrendets, and makes his will thus. 
give my ſaid lands to my daughter A. her heirs and aſſigns for ever, if ſhe dies 
before 21, and have no iſſue, my nephew B. ſhall have my faid lands; I will m 

wife to ſurrender my eſtate in N. (which is ſurrendered to us, our heirs and aligns) 
to my ſaid daughter A. and her heirs ; and as B. is heir at law to my daughter 4 
if ſhe dies without iſſue, I will him to ſurrender the laſt premiſſes to my nephew C. 
in fee, or elſe to have no benefit of this will; and J will my nephew C. ſhall have 
the lands in M.; B. takes only an eſtate for life. Roe v. Helmes, M. 31 G. 2. 


2 Will. 80. Sed 


conſideration of this deviſe. 7 
If A. ceftuique truſt of a term, ſoon after purchaſes the fee in his own name, 


for teſtator intended B. ſhould ſurrender an eſtate in fee, in 


and 


deviſes in fee to his heir whom he makes reſiduary legatee and executor, who dies, 
the term ſhall go with the inheritance to'the heir, and not to the perſonal repre- 


ſentative of the deviſee. Godrigbt v. Sales, P. 7 G. 3. 2 Will. 329. 


If a man deviſes lands to his eldeſt ſon A. and his heirs, after his mother's de. 
ceaſe; to his ſon B. all that belongs to S. and P. land, and to his heirs, aſter his 


mother's deceaſe; to three daughters 100 J. each at 213; to his fon C. 100 J. at 


and in caſe A. or B. die, then C. to have S. and P. land; it ſhall be underſtood, 


213 
that 


teſtator intended their dying without ifſue and under age; therefore, if B. dies after 


21, A. ſhall have S. and P. land as heir at law, and not C. 
P. 3a G. 2. 2 B. M. 767. 15 


Strong v. Cummin, 


If a man ſeiſed in fee of lands in A. and B. and alſo of the reverſion in fee of other 


lands in A. and B. under a ſettlement made by him on the marriage of his eldeſt 


ſon, 


deviſes to his wife certain ſpecific lands in A. and in B. © and alſo all other lands, 
tenements and hereditaments in the ſaid counties of A. and B. or either of them, 


whereof I am ſeized in fee-fimple, or of which any other perſon is ſeized in 


truſt 


for me, together with their and every of their appurtenances ;” this ſhall not carry 
the reverſion, if there are words and expreflions, either direct or to be clearly col- 
lected in the will, which reſtrain them to the lands in poſſeſſion. Strong v. Trait, 


H. 33 G. 2. 2B. M. 912. 


If a man, on the ſurrender of A. and B. his wife, is admitted to copyhold in C. on 
a mortgage, and in poſſeſſion, but the equity not fore-cloſed, ſurrenders this with 
other lands, and all his eſtate, right, title, &c. as well in law as in equity, to the ſame, 
to the uſe of himſelf for life, then to ſuch perſons as he ſhould appoint, and in default 


to his right heirs, and is admitted accordingly, ſubject nevertheleſs to the ſeveral 


conditions in the court-rolls (mentioning inter alis the mortgage-condition) 


and 


afterwards by will reciting that B. (A. her huſband being dead) owed him a conſi- 
derable ſum, gives her time to pay it, and 50 J. out of the debt; and all his lands, te- 
nements and hereditaments within and parcel of C. he gives, ſubject to certain 
charges, to his ſon D. and his wife, and to the heirs of their body, and makes him 
reſiduary legatee and executor ; this does not paſs the mortgaged premiſſes as land, 
but gives the ſum due as a debt, and part of his perſonal eſtate. Martin v. Mcowlin, 


P. 33 G. 2. 2 B. M. % 745 


If a man ſeized of a farm at B. which he has let to 4. reſerving the wood and 
timber, makes his will, and (inter alia) deviſes to his wife his farm at B. in the te- 
nure of A. the wood paſſes; for in the tenure of A. is deſcriptive, not reſtrictive. 


Goodtitle v. Paul, M. 1G. 3 2 B. M. 1089. 


If a man ſeized in fee o 


gavelkind lands, deviſes to A. wife of B. and the heirs 


of her body, as well females as males, and their heirs and aſſigns; B. has two 


daughters at the time of małæi 
they take as purchaſers, for they could take no other way. Doe v. Laming, M. 1 


2 B. M. 1100. 7 


If a man having a houſe, and two tenements, deviſes the houſe to A. his ſon- in- 
law for life, he paying yearly 40 s. to B. and after A. 's death, to B. C. and D. 


the will; ſhe dies before teſtator, they ſurvive him; 


G. 3. 


and 


deviſes to S. the two tenements, ſhe paying therecut 405. a year to her ſiſter E. and 


gives 205. a- piece to two other ſiſters,” this ſhall be conſtrued an annuity for life to 


E. and therefore S. takes a fee in the two tenements. Baddeley v. Leppingwe!l, 


- 


T. 4 G. 3. 3 B. M. 1533. 


If a man deviſes lands to his nephew B. the ſon of A. far life, and the heirs-male 


of his body; and for want of ſuch ifſue to C. another ſon of A. for life, * { 
pa | eirs- 


d the 


DIR V 1. 3 . 


beir-wale Gr. and for want, & ci to D. another fon of A. for life, and the heirs- 
„male Ge and for want, Sc. ben to every fon and ' ſorts of A.” and for want of ſuch 
aſſes remainder over; and directs, that whoever comes in poſſeſſion ſhall take his 
teltator s name and arms; and gives ſeveral heir-loomis ; and gives power to make 
leaſes and jointures; B. C. and D. and all the remainder-men die without iſſue; 
- A, has a fon E. born after the will; E. takes an eſtate- tail. Evans v. Aſley. 
M. 5 G. 3. 3 B. M. 1570. | 
If a woman makes a will of all her worldly eſtate, and gives her ſon 4 and his 
heirs for ever, a malting, &c. to her ſon B. (an infant) a houſe, &c. charged with 
0 / to be paid her daughter C. out of the yearly rents of faid houſe; and if B. dies 
before age, gives the houſe Fc. to C. D. and E.; B. takes a fee ; for the limitation 
over being only on the contingency of his dying a minor, ſhews teſtatrix's intention 
to have been ſuch. Frogmorton v. Holy/ay, H. 5G. 3. 3 B. M. 1618, 
If a man deviſes to his nephew A. eldeſt ſon of R. in ſtrict ſettlement, and after his 


death without iſſue to the ſecond ſon of R. for life, then to the firſt ſon of ſuch ſe- 


cond ſon, and the beirs- males of the 3 of ſuch ſecond ſon, then to the third, fourth, 
Sc. ſons of ſuch ſecond fon of R. and the heirs-male of the body of ſuch third, &c. 
ſons,” and R. had no ſecond ſon at the time of making the will, but afterwards has B. 


-hisſecond ſon; B. takes an eſtate-tail. Chapman v. Brown, H. 5 G. 3. 3 B. M. 1626. 
(N. 25.) When explained by Averment. 


Parol evidence ſhall not be admitted to explain the words of a will ; as if teſta- 


tor, dies, and his wife receives the 1000 /. it ſhall be aſſets in her hands, and evidence 
ſhall not be admitted to prove teſtator intended only the intereſt of 1000 /. to A. 
for life, and his wife to have the principal if-ſhe ſuryived. Lowfeld v. Stonebam, 


M. 20 G. 2. Str. 1201. 
(0) When a Man takes by a'Devike, 


F a man deviſe his real and perſonal eſtate to truſtees, and then executes tivo 
deeds, conveying his real, and granting his perſonal eſtate to the ſame truſtees, 
proviſo they ſhall be void on tender of 105. and keeps them in his own cuſtody ; 


they take by the will, not by the deeds, Lied v. Spillet, M. 1734. 3 P. W. 344. 


tor deviſes 1000 J. to A. and in caſe of his death to his wife, and A. ſurvives teſta- 


** 


— a 4 a. 2 FP 


T. 
(5) When by Purchale. 


HE words * heirs, heirs-male, or beirs of the body,” are not always words 


of limitation ; they may be conſtrued words of purchaſe, either in will or 
deed. Doe v. Laming, M. 1G. 3. 2 B. M. 1100 (Vide Deviſe, N. 24.) 


(c) To whom a Difcent ſhall be. 
921 6.) When he takes as Heir of tlie Part of the Mother. 


Seized in fee deviſes to his wife in fee, and dies ſo ſeized, leaving B. his 
* widow, and C. their only child his heir at law. B. previous to her ſecond 


a 


7 
* - 


marriage, by leaſe and releaſe conveys to truſtees to the uſe-of herſelf for life, to 


truſtees for a term, remainder. to C. for life, to;truſtees to preſerve; &c.. remainder 


0 C. in tail, in default of iffue to ſuch perſon. az B. by deed or will narwithſtand- 


* 


ing corerture ſhall appouit, for want of appointment to her heirs for ever. B. 
E | | 40 a 9 i —4 . . —— . ; 4 14 


F 
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Wouft. Torrent v. Burky, M. 13 GC. Str. 715. 


I: 1 ON Cp Ey: NMT. 


"4 


by will duly executed, during aol, deviſes all her real and perſonal eſtate, 


"Tt. ſubject and charged with N 
O her only child, and heir at 


debts and legacies to C. B. dies, leaving 
aw. He does not take from his mother by purchaſe, 


but by deſcent; and conſequently, on his death, it deſcends to his heir ex parte 


materna. R. per B. R. unanimouſly, on a caſe out of Chancery; and decreed ac- 


— 
- 


cordingly. Hurft v. E. M inchelſia, I. 33 G. 2. 2 B. M. 880. 


(C. 7.) When not. 
If A. has a leaſe to her and her heirs for three lives, and deviſes it to her 


. daughter an infant, and directs the guardian to make purchaſes for the infant's 


benefit, the guardian on the death of a life takes a new leaſe for three new lives, 
and the infant dies; the new leaſe ſhall not go to the old uſes, to the heirs ex parte 
mater na, but to the heirs of the infant ex parte paterna. Pierſon v. Shore, T. 1739. 
1 Athyns 480. A 2 „ 


(C. 8.) Muſt be Heir to him who was laſt ſeized. 


If lands are ſettled to the uſe of A and B. and the ſurvivor, for life, then to the 
heirs of the body of B. by A. and for want of ſuch ifſue to A. his heirs and 
aſſigns; and they have iſſue only a daughter C. B. dies, A. marries again, and has 
iſſue only a daughter D. C. marries, A. gives poſſeſſion of the premiſes, but 
without conveyance, A. dies, then C dies, leaving a ſon who dies; A had no 


brother only a ſiſter, who enters; D. has no title to the lands. Jenkins v. Pritcb- 
ard, H. 30 G. 2. 2 Will. 45. | 


(C. 9.) What ſhall be a Poſſeſſion. 


If tenant for life, with power to let leaſes, makes a leaſe to A. for three lives, 
habendum from the day of the date ; the leaſe is void, A. tenant at will, and his 


poſſeſſion is the poſſeſſion of the leſſor. Denn v. Fearnfide, M. 21 G. 2. 1 Will. 
96. 


—— 


DISC ONT IN. U AN C E. 
(B) What Alienation makes a Diſcontinuance. 


F INE with proclamations (as well as a fine at common law without r 
mations) levied by tenant in tail in poſſeſſion diveſts the reverſion in fee, and 
diſcontinues the remainder in tail, (fo as to put the reverſioner or remainder-man 
to his formedon.) Doe v. Mbitebead, H. 32 G. 2. 2 B. M. 704. 
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5 (B) Other Eccleſiaſtical Revenue. 
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E R tot. cur. Eafter offerings are due of common right at 2 d. per head, | unleſs 


. cuſtomary to Pay more, to him who exerciſes the ſpiritual function. Lawr-nc 
; | 


* ee %, Bl: 174. Egerton v. Still, T. 1725, Bund, 198. 


A mortuary cannot be ſued for in equity, but at common law, or in the Spiritual 
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Perpetual curate of a chapel, tho' appointed expreſsly for life, being re- 
movable at common law without cauſe, and by eccleſiaſtical law for 
* cauſe, has not ſuch a permanent intereſt as to claim tithes. Price v. Pratt, M. 1729. 


511 


p 0 


© Bunb. 273. | 
Kein 2942.2" (8. 3) To the King. 


The tithes of aſſart lands, by virtue of the words de novo aſſartatis, & aſſartandis in 
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the grant of Ed. 1. ſhould be confined to ſuch lands as were then aſſarted, or intend- 1 
ed ſhortly ſo to be; and not extended to ſuch as ſhould be fo in future ages, eſpeci- 1 
ally if they have never paid tithes. Semb. per Comyns. Bond v. Barrow, H. 1731. i 
Bunb. 312. 51 5 10 Ni , 1 
Rig (C. 5.) To a Patentee. 
3 go If a patentee cleims the tithes of a manor, Cc. formerly belonging to an abbot, 


who was ſeized thereof as of a portion of tithes in groſs, and his evidence mentions on- 
ly omnes vel omnimodas decimas, &c. without mentioning @ portion, it is ſufficient to 
ſupport it. Downes v. Mooreman, H. 1724. Bunb. 189. : 


(E) By whom not payable. 


2 HERE can be no preſcription in non decimando againſt a lay rector, any more (E. 5.) 
than againſt a ſpiritual rector; but there may againſt one who only intitles 43 
himſelf to tithes. Charlton v. Charlton, H. 1732. Bunb. 32 5. Bury v. Evan, 
T. 17:9. Bunb. 345 · 


(E. 7.) By the King, or a Patentee of Lands given to the Crown by 
* Aae 2; Vc 13. 


But hearſay and belief is-not- ſufficient evidence of: non-payment to ſhew that the 
lands were exempt. Clark v. Daſhwood, in Sc. T. 1720, Bunb. 66. 2 
Only ſuch lands are diſcharged as were in propriis manibus before the council of 
Lateran, anno 1179; and if they have paid tithes, it will induce a preſumption that 
.th were Farbe after. Lord v. Turk, M. 1722. Bunb. 122. 3 
Right of common may be diſcharged as well as lands, Lambert v. Cumming, 
a5 1932. ans 7138. : 
If a general exemption is inſiſted on, but not proved, a partial exemption for one 3 
ſpecies cannot be admitted in proof. Leigh v. Maudſley, H. 1730. Bunb. 296. 
Cuſtomary tenants in the North have not the freehold ; it is in the lord, fo they 


may preſcribe in the name of the lord. Stephenſon v. Hill, H. 2 G. 3. {B. M. 1273. 
(E. 10.) By a Modus Decimandi. 


One penny at Eaſter, for tithe- hay on a farm of 68 acres, allowed; 1/. 6s. 8 d. n 
for hay, ſmall tithes, and Eaſter offerings, on a farm of 625 acres, allowed. Finch v. is good. 
Maiſters, . 1724. Bunb, 161. | Be - x 

Nine cart loads of logwood for all titbes. Ather re: 
A hogſhead of cyder. Noni nien nee 8 5 : A | x n | compence in 

Jan T wal, CITE 12 Tr bf 4 43466 eee 44 dQ, Na 4 7 ' 849% 25 | diſcharge. 
+ Two pence per acre, without ſetting forth when nor by. whom. eſtab! 


” 
1 
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A halfpenn calf. in. lieu. of calves... .; „ ooo am ee 
A Kekss MS fied of Fre GST büro in his houſe. EOS 
A halfpenny for wool of each ſheep dying between Candlemas and Shear-day, 
Four pence per month for wool of every 100 ſheep brought in after 2d February. 
If ten lambs, one to rector on S. Mark; if nine, one to rector paying a half. 
penny; if eight, one paying a penny; if ſeven, one, paying a penny halfpenny; 
for leſs number, no lamb, but a halfpenny to rector for each lamb under feven: 
and where ten lambs, pariſhioner takes two, and then rector chuſes his one. . 
The ſame as to pigs. ee ee 
Three eggs for every cock, hen, drake or duck, in lieu of tithe- eggs, chickens and 
ducks. Hrintluu v. Edmonds, M. 1731. Bunb. 307. 3 
Modus may be eſtabliſhed without trial at law, if the parſon has no proof. Bid. 


75 
's 


1 


(E. 14.) A modus of 4 l. 105. for a farm of 30 J. too rank. Kennedy v. Goodwin, P. 1731, 


When a mo- | 
dus is not Bunb. 301. * 


good. There can be no modus for turkies, becauſe lately brought to England. Brins lg 
time whereof, v. Edmonds, M. 173 1. Bunb. 307. ? 
(E. 15.) To pay every tenth evening and morning's milk in kind, from. Hoc Monday (i. e. 
If it does not Monday fortnight after Eaſter) to ad November, not good modus for milk. _Brinklny 
— v. Edmonds, M. 1731. Bunb. 307: SIR» 
parſon, &c. By act for incloſing common, the lands divided ſhall be holden by each perſon to 
beyond what whom they are allotted, ſubject to the ſame charges as their own former lands were; 
.. To en Go acres are allotted to the owner of S. which was exempt from tithe of corn, grain 
2285 and hay, (but not of common ;) the impropriator 1s not party to the act, and all rights, 
Ec ſaved; the 90 acres are not exempt from tithe. Moncaſter v. Watjon, P. 3 G. 3. 
3 e 
wy 388 A cuſtom to pay tithe of wool by the pound, and not by the fleece, is not a no- 
one ſpecies of dus. Milſon v. Wilkinſon, M. 1 G. 2. Str. 783. 
tithes in ſatis®= - 
faQtion for an- | | 
other ſpecies, | 
(k. 15.) A modus to pay 1 s. per pound for paſture according to the value of the land, or 
Ifit be vota 1 f. per pound according to the value of the rent, is void. Smith v. Roecliſt, H. 1717. 
certain re- in Sc. Bunb. 20. Harriſon v. Sharp, T. 10 C. Bunb. 174. . 
— Diſtributive modus is not good. Turton v. Clayton, in Sc. T. 1721. Bunb. 80. 
Nor if the time of payment be uncertain. Goddard v. Keeble, (the leading caſe) 
P. i722. Bun, 105. Pemberton v. Sparrow, T. 17 22. Saint Eley v. Prior, H. 1723. 
Bid. Blacket v. Finney, T. 1725. Bunb. 199. 
Several F payments, though they ſometimes varied, were eſtabliſhed 
againſt the tithes of houſes in London. Bennet v. Treppa, P. 1722. Bunb. 106. 
That the pariſhioners carry a cart-load of turf to the parſonage, not good; cart- load 
uncertain, and no right of turbary alledged. Tully'v Kilner, H. 1722. Bunb. 126. 
A modus of 4. for tithe- hay ariſing on his farm, is void; as it may introduce a 
fraud, if he turn all his arable land into meadow, and it is uncertain of what a farm 
conſiſts. Burwell v. Coates, P. 1723. Bunb. 129. | 0 
To pay 35. 4 d. for a ſcore of ſheep ſhorn out of the pariſh at Eaſter, or othermwiſ: 
2 the ſheep ſhall be -ſold, void for uncertainty. Philips v. Symes, T. 10 G. 
Bu . 5 3 | : | 


If the day of payment of a modus is omitted in a bill it is fatal, but in an anſwer 
it may be ſupplied by evidence. Gibb v. Goodman, J. 1533, Bunb. 328. 
Six ſhillings and eight pence for every tenth calf, without ſaying ſo in proportion, 


if leſs than ten is bad. 1:4, | 


E. 19.) As to ſet out tithes (as of wool) ab/zue viſu & tactu of the parſon. Cbriſtian v. 

If apparen MoV GOT EB 2 oY $5509 RS 2 | 
* andy Wrom, M. 1732. Bunb. 321. "9; 

1 300 Ik pariſhioners, without conſent of parſon, divide and incloſe a common which 

dus heli be Was covered by a modus, the modus is deſtroyed; but if with, the conſent of parſon, 

| | enjoy their rights of ſeveralty as 7 7 
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batze ſhall not be paid for them. H. 1 731 x Bunb. 313. 
| r 
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did their rights of common before, it is not deſtroyed. Stockwell v. Terry, T. 1 748. 
1 Pezey 115. | | 
oe 5 (E. 21 ) By a real Compoſition of a Lay Perſon. 
1 Dette have been made in Chancery (ſince the Reſtraining Statutes) to confirm 


compoſitions relating to the rights of the church made by parſon, patron and ordi- 
nary, but always where they were preſumed to be for the benefit of the church. 


Douglas v. Vane, H. 19 G. 2. Will. 128. 
Compoſition of the occupier with the agent of proprietor of tithes, binds the 


principal. Chave v. (almel, P. 6 G. 3. 3 B. M. 1873. 


And it is good by parol if the corn is ſevered. Bid. 


(G6) Gyeat Tithes. 


(G. 1.) What are. 


E AS and beans ſet and ſowed in rows, drilled, hoed, and handweeded, in a garden- 
like manner, where great part of the pariſh was in that culture, and no endow- 
ment nor uſage, decreed to be a great tithe, Gumley v. Birt, T. 10 G. Bunb. 169. 


(G. 2.) What not. 


Peas and beans ſet in rows and ranks, and hoed and weeded with the hand, 
in open fields turned only with the plough, are ſmall tithes. Nicholas v. Elliot, 
in Sc. affirmed by the Lords, H. 1717. Bunb. 19. N. B. Tis ſaid there was proof 


of uſage. 1 
Clover- ſeed is a ſmall tithe. Wallis v. Pain, H. 1738. Bunb. 344. 


Potatoes, tho' ſown in great quantities in the common fields, are a ſmall tithe: 
for if the quantity will turn ſmall tithes into great, why will it not turn great 
into ſmall? There is no caſe determined, that the rule of tithes ſhall depend on 
the quantity, and not on the nature. Per Hardwicke C. ſed Q, Smith v. Wyat, 


T. 1742. 2 Athyns 304. 


(H) Of what Things Tithes are payable, 


Pariſh cannot preſcribe in non decimando for tithe-wood, and therefore the (H. 3.) 


occupiers mult always ſet forth an exemption. Jordan v. Colley, in Sc. P. — 
1720. Bunb. 61. tithes ſhall be 


Trees above 20 years growth, if cut and corded for fuel, and the bark, are tith- paid. 
able. Greenaway v. The Earl of Kent. Buckle v. Vanacre. Afton v. Smith. Franklin 


v. ones Cowper v. Layfield, Bunb. 98. Sed. Q. 
Whether beech is eſteemed timber in a certain county, ſhall be tried by iſſue. 


Biby- v. Huxley, H. 1724. Bunb. 192. 


No tithe ſhall be paid of hop-poles, (mb. uſed by the grower.) Bate v. Sprack- 
ing, H. 171). in Sc. Bunb. 20, 


(H. 4) 
Of what not. 
Unprofitable cattle ſhall pay in proportion to the number of cattle, and value (H. ;. 


of the ground. Smith v. Johnſon, 713. In Sc. Bunb. 1. Agiſtment of 
Tithes for depaſturing unprofitable cattle ſhall be paid by the occupier of the e. 


ground, not by the agiſtor. Underwood v. Gibbon, H. 1715. Fiſher v. Leman, 
1720. in Sc. Bunb. 3. | 


If the cattle be fed on a common, the ſuit muſt be againſt their owner ; for the 
owner of the ſoil has no profit by it. Bid. 5 

Tithe for yearlings. Baker v. Sweet, in Sc. M. 1721. Bunb. go. 

Vetches and clover cut, and given green to cattle uſed in huſbandry, pay no 
tithes. © Semb. Hayes v. Dowſe, H. 1729. Bunb. 279. pines 2 

If ſheep are depaſtured in the pariſh three or four months after they have 
been ſhorn, and then removed into another pariſh, and ſhorn there; tithe of her- 


The 
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(H. 6.) 


The young 
of cattle. 


(H. 7.) 
Wool. 


(H. 8.) 


Milk. 


(H. 10.) 
Fruits, ſeeds, 
roots, &c. 
When they 


ſhall be 
paid, and 


how. 


1.) 
Mills. 


5 18 Me xi 5: 


The general rule of tithing lambs is when they are capable of living without the 
dam. Reignolds v. Vincent, J. 1720. Bunb. 133. 

Tithe of lambs is not diviſible, but muſt be paid where they fall. 

If ſheep are kept in A. all the year till Chriſtmas, when they are ready to lamb, 
and then carried to defendant's own land in B. where there is a ſmall modus for 
lambs, and there kept till Lady-day for convenience of forage, and then brought 
back to A. this is not ſufficient evidence of fraud. Boys v. Eilis, M. 1723, Bun, 
139. 
N B. Two barons thought at firſt that iſſue ſhould be directed, to try fraud or 


not fraud. | 
The tithe of an odd number ſhall be paid according to the value, and not car. 


tied over to next year. Egerton v. Still, T. 1725. Bunb. 198. 


Tithe ſhall be paid of the wool of lambs, tho' the lambs tithed two months be. 
fore. Baker v. Sweet, in Sc. M. 1721. Bunb. go. 


Tithe-milk ought to be paid by every tenth meal. Bate v. Spracking, H. 1717, 
Bunb. 20. | | 

The pariſhioner is, de jure, obliged to pay every tenth meal; to milk the cows at 
the uſual place of milking into his own pails. The parſon 1s obliged to fetch it 
away from the milking-place in his own, pails, at a reaſonable time; and if he does 
not before the next milking-time, the pariſhioner may pour the milk on the 
ground. Dodſon v. Oliver, in Sc. P. 1721. Bunb. 73. 


Tithes are payable of black cherries, tho' they grow wild in hedges and waſte 
places, and ſerve for fencing the ground. Chapman v. Barlkw, M. 1724. Bun, 
183. 
Of turnips, tho' ſown after the corn is cleared, and fed with ſheep and barren 
cattle, and plaintiff has received tithe of lambs and wool before. Swinfen v. Digby, 


H. 1731. Bunb. 314. | | 
By Hat. 31 G. 2. c. 12. Tithe of madder is ſettled at 5 5s. per acre, 


An ancient corn-mill ought to pay the tenth toll-diſh, which being a tenth part 
of the thing itſelf, is a predial tithe, and due of common right. Per Price B. and 
Mountague B. Contra, per Pury C. B. and Page B. It is a perſonal tithe, and not 
due of common right; and (his) not having paid, is now exempt by //at. 2 & 3 
Ed. 6. Dodſon v. Oliver, in Sc. P. 1721. Bunb. 73. 

If there is an ancient mill under a building, worked with one wheel, and the 
owner under the ſame roof erects two: new wheels, and two new pair of ſtones, 
they are to all intents two mills, and cannot be covered by the ſame modus. Tal- 
bot v. May, M. 1743. 3 Athyns 17. : 

If there are two ancient mills in one pariſh paying tithes, and the owner of a 
fulling-mill covered with a modus turns it into a corn-mill, it ſhall pay tithe. 7/14. 

Where two pair of ſtones are erected inſtead of one, a modus is deſtroyed, becaulc 
the miller can grind double quantity. Bid. 

If there were two fulling-mills and a corn-mill under the ſame roof, and the 
fulling-mills are turned into corn-mills, it is the ſame as if two new mills were 
erected. Bid. | 

Fulling-mills only pay perſonal tithes. Bid. 

Corn-mills pay the tenth diſh. Bid. 


(H. 14.) Of what Things Tithes are not payable, of common Right. 
Of headlands only large enough to turn the plough upon. Chapman v. Barlow, 


- 


M. 1724. Bund. 183. 
or wh (H. I 5.) What are exempted for Seven Years. 


Mood-ground grubbed up is not exempted. Beardmore v. Gilbert, H. 1723. 
I land, after being grubbed up, will produce nothing without being dunged or 
r it is within the ſtatute; if it will produce one crop with only ploughing, 
Tt is not. Stockwell v. Terry, T. 1748. 


FRE. 


x Vezey 115. 


(H. 16.) 
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1 9:50 H. 16) Of what Things Tithes are due by Cuſtom. 


f A double tithe may be payable, (as of fiſh;) one may be due by cuſtom, and another 

of common right. Ear! of Scarborough v. Hunter, in Sc. P. 1719. Bunb. 43. 
Houſes in St: Saviour 8, Southwark. Pocock v. Titmarſh, H. 1721. Bunb. 102, 
Of 6th taken in the adjorning ſeas by occupiers of fiſhing net or craft kept in the 

pati(h, by pariſhioners or others. Guavas v. Kelynac, M. 1728. On trial at bar; and 


affirmed/ on appeal to the Lords. Bund. 256. 
(1) The Manner of Payment, 


(I. 1.) They ought to be ſevered from the Nine Parts, 


ITHES of hops are not to be paid till after they are picked, and before 
they are dried, every tenth meaſure, Chitty v. Reeve, in Sc. T. 3 Fac. 11. 


Bliſs v. Chandler, in Sc. M. 1720. Bunb. 20. | 
The tithe muſt be ſet out before the farmer remove his nine parts; therefore he 


may not throw nine ſheaves into the cart, and leave the tenth for the tithe, 
Boughton, Rector of Barrow in Suffolk, v. Wright, H. 1724. Bunb. 186. N. B. This 
is called tithing by the fork in that neighbourhood, and is a very fraudulent method 
of tithing, being in effect tithing ab/que viſu & tattu. 


(L:2.) But there needs no Notice of the Severance. 


Notice of ſeverance is not by common law neceſſary even to ſuppert action on the 
caſe for not fetching them away in time ; but a cuſtom to give notice is good, and 
flight evidence will ſupport ſuch cuſtom, Butter v. Heathby, P. 6 G. 3. 3 B. M. 


1891. ; | 


(K) Tithes belong to the Succeſſor from the Death, &c. of the 
| | laſt Incumbent. 


F the incumbent ſue the ſequeſtrator, the biſhop muſt be made a party. Tones 
v. Barret, H. 1724. Bunb. 192. | 
Sequeſtrator alone cannot ſue for tithes, Berwick v, Swanton, T. 1692. Bunb, 


192. | 
(L) chen Tithes ſhall not be paid. 


(Li 2) A Parſon ſhall not have Tithes during a Leaſe or Compo- 
| ſition for them. 


r by way of retainer, by parol, is good only for one year; a leaſe 
of tithes by parol, even for one year, is void. Heddington v. Bridgeman, 1715. 
in Sc. Bund. 2. | | 1 

A compoſition cannot be determined as to part, and continued as to the reſt. 
Reynel v. Kogers, T. 1717. in Sc. Bunb. 15. | 

It is time enough to give notice to determine a compoſition before reaping the 
corn, or picking the hops, but not after. Per Price B. Bunb. 15. Sed C. 


(M) Remedy for Tithes, 


«e bill for tithes, defendant may move, that the value be aſcettained by the (M. 131 
oath of the plaintiff; and on conſent the court will order it, and without con- In a court of, 
ent, will order plaintiff to ſhew cauſe why he ſhould not conſeat. / Baih v. Peafly, in ti Er. 
in He. T. 1718. Bunb. 26. Pg | en | chequer. 
4 10 If a bill brought for tithes, glebe and common, the court will retain it till 
plaintiſf makes out his title by an action to the two laſt, Swertaßpie v. D. of King« 
Hon, T. 17 27. Bunb. 238. * | kg | Fg | 5 ſy 2 nenn 
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; (M. 14.) 
The bill, 

+ when ſuf- 
ſicie at. 


(M. 15. | 
The ples”? 


(M. 16.) 
The anſwer. 


Is ME S. 


The vicur muſt ſhew his endowment of the tithes for depaſturing barren cattle 
or that they have been uſually received by the vicar. Ayde v. Flaver, J. 17 16. 


in Sc. Bu . od * N P | a 
In equity they never hold the parſon to the proof of his admiſſion, inſtitution, 


induction and reading the articles. Per totam curiam. Mocdcccł v. Smith, in Se. 
T. 1718. Bunb. 285. | | 

The vicar need not ſhew any ſpecial title by endowment or preſcription, if the 
defendant admits he is intitled to all forts of. tithes. Pye v. Rea, in Sc, P, 1721, 


Bunb. 72. 
Where there is a lay-impropriator, plaintiff muſt ſhew in whom the fee is veſted, 


and derive his title from thence. Penny v. Hoper, T. 1722. Bunb. 115. 

In a bill for a portion of great and ſmall tithes in another pariſh, the vicar of that 
pariſh muſt be a party. Batly v. Worrall, T. 1722. Bunb. 115. 

If a layman claims as leſſee of a dean and chapter, it is a ſufficient ſetting forth of 
title. Burwell v. Coates, P. 1723. Bunb. 129. 

Bill by the biſhop and the ſequeſtrator, during incapacity of mind of incumbent, 
is not good, unleſs the incumbent in perſon or by his committee is a party, By, 


of London v. Nichols, M. 1723, Bunb. 141. 
In bill by vicar for tithe herbage and furze, it is ſufficient if he ſhews that he 


was intitled to all ſmall tithes, and one compoſition for the land in queſtion. Cocie 
v. Jordan, H. 1723. Bunb. 144. 

A lay-impropriator need not prove payment of tithes to him, if defendant admits 
his general right, but claims exemption. Beſen v. Olive, T. 1730. Bunb. 384. 

L ay-impropriator, if he ſets out a title under the crown, and derives it down, 
muſt prove it; but if he does not ſet out ſuch title, it is enough if he proves that 
the tithes belonged to thoſe under whom he claims. Leigh v. Maudſley, H. 1770. 


Bunb. 296. 
Bill laying a cuſtom, or ſome ſuch ciſtom, is bad. Beaver v. Spratley, H. 1711, 


Bunb. 333. 


If defendant pleads payment of money in ſatisfaction, he muſt ſhew quantities 
and values, Gumley v. Fontleroy, in Sc. P. 1720. Bunb. Co 

If bill is brought for tithes, by the leſſee of the parſon with cure of ſouls, defen- 
dant may plead the non-reſidence of the parſon for 80 days before filing the bill, 
without ſetting forth the quantities, &c. for the leaſe is void. Mills v. Etheridge, 
H. 1725. Quilter v. Lowndes, Quilter v. Maſſenden, P. 1726. - Bockenham v. Benut- 
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field, M. 1726. Bunb. 210. 


Sed Q. If rector and leſſee join in the bill: for by non - reſidence, re ſentence, 
he only forfeits his leaſe and rent, not his tithes. » Atkinſon v. Pegſſey. Ibid. 

If the plea does not ſhew that the non-reſidence was not after the time wherein 
the tithes were demanded, it is bad. Anon. M 1726. Ibid. 

To a bill for tithes, ſetting forth a former bill zz Sc. and a decree for theſe tithes; 
after iſſue to try modus, and a verdict for plaintiff, defendant may plead in bar a ſub- 
ſequent ſuit in Chancery, and iſſues directed and found for the modus, and decree to 
eſtabliſh them. Geale v Wyntour, H. 1725. Bunb. 211. 

The ſtatute of limitations is not pleadable to a bill for tithes; for defendant is in 
the nature of a receiver for plaintiff, Marſton v Cleypole, P. I725, Bunb. 213- 


It is ſufficient, if it ſays that the lands where, &c. were part of the biſhop's pa- 
lace, and therefore exempt; though he does not lay it perſonally in the biſhop, (be- 
cauſe the exemption goes with the lands;) though it would be better to lay it by 


preſcription. As to lands belonging to monaſteries, they muſt ſet out how the pre- 


ſcription is. Benning v. Dowie, in Sc. T, 1718. Bunb. 26. 


It is not ſufficient to ſay the lands were formerly in the hands of the abbot of A. 
one of the greater monaſteries diſſolved by 31 H. 8. it muſt ſay they were diſcharged 


in his hands. Hanking v. Gay, in Sc. H. 1718. Bunb. 37. 


It is not ſufficient to ſet forth what tithable matters he has, and to ſay he had 


no other tithable matters whatever. Baker v. Planner, P. 1722. Bunb. 108. 


On a bill for tithe- wood, if defendant inſiſts it was timber, the court will pre- 


. ſume it was above 20 years growth, unleiſs plaintiff prove the contrary. Lloyd v. 


Mackworth, M. 1723. Bunb. 138. | If 


#6 


1 defendant anſwers, that the manor was part of the poſſeſſionꝭ of the Priors of 
_ of Feruſalem, it is a good diſcharge, Hanſon v. Fielding, P. 1726, 
Bund, 214» | | | CES 4 * | 
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1 (A) Diſtreſs, 


(A. 1.) When it may be taken. 


T may be taken for rent under- a leaſe, though the tenant entred before the 
I commencement of it. Macdonel v. Welder, P. 9 G. Str. 5 50. | 


| (A. 3.) In what Place. 


If two parcels of land are let by and to the ſame parties by ſeparate demiſes, and 
rent due on both, yet there cannot be a joint diſtreſs for both. Rogers v. Birꝶmire, 
P. 9 G. 2. Str. 1040. B. R. H. 245. 


(C) When not. . 


HE AVEs of corn cannot be diſtrained for arrears of an annuity, but ſheaves in a 
cart may; and carectat. tritici in garbis, ſhall be underſtood a cart loaded with 
ſheaves. Horton v. Arnold, T. 4 G. 2. C. B. Fort, 361. 5 18 * 
A chariot ſtanding at a livery-ſtable may be diftrained. Francis v. Wyatt, 
T. 4 G. 3. 3 B. M. 1498. : | 

A race-horſe ſtanding in a ſtable, half a mile from the inn, may be diſtrained. 
Barnes 472. 


G 
(A) Dower by the Common Law, 
(A. 6.) Of what Eſtate. 


F A. ſenior & ux. and A. junior & ux. covenant to levy a fine to the uſe of the 
conuſees, which is done; and the conuſees by leaſe and releaſe convey to the uſe 
of A. ſenior for life, and to his wife if ſhe ſurvive, then to A. junior (his ſon and 
heir apparent) remainder to his firſt and other ſons in tail-male, remainder to his 
daughters in tail, remainder to A. ſenior in fee, with power to A. junior to ſettle on 
any other wife; A. ſenior & ux. die without other iſſue, in the life-time of A. 
Junior; his wife dies; he marries again, and dies without ifſue ; his wife is intitled to 
dower in theſe lands. Hooker v. Hooker, H. 7 G. 2. B. R. H. 13. | 


(A. 7.) Of what not, 2 3 1 
If land is conveyed to truſtee and his heirs, to the uſe of him and his heirs, to 


ſtand ſcized-to: the uſe of the heirs'of A. and A. deviſes this truſt-eſtate to B. who 
dies, B. s wife is not dowable of it. Atornq - General v. Scat, M. 9 G. 2. C. T. 
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e of what Lands and Tenements. 


Domes does mot lie of a tenement. Kent v. Kerry, P. 11 6. Str; 625. 
- Ie ins of a age ot workhop. Bern v. Bun 250. 2. B. R. H. 72. 


3 e a a 10 


(E) Jointure. 


(E. 1.) When it ſhall be a Bar to a Dower. 


Conveyance muſt be to the wife herſelf, and. not to truſtees, in order to 
* make the previſion a jointure in point of law. Hervey'v. Hervey, M. 1739. 
s 561. 


(E. 2.) When not. 


Jointure is not a bar to dower, when the original agreement is not in writing, 
or if the huſband is an infant. Bern v. Bern, M. 8 G. 2. B. R. H. 72. 


ͤ)U‚—F—— . conc td et oe GAS 


nee. 
() The Ongtnal of it, &c. 


F A. ſeized of advowſon of donative, the church becomes void, A. dies (the 
1. church ſtill void) having firſt made his will and B. executor, it deſcends to the 
heir at law ; was it preſentative, the executor would have title, Reppingten v. Tam- 
worth School, F. 3 C. 3. 2 Will. 150. | 


0 „ * . r * IR hn 
- 4 
% 


— 


— — 


(8) Writ of Right; Right Patent. 


RE CORDARI delivered after interlocutory, and before final judgment, ſtops 
CY proceedings in that court; and the officer muſt obey the writ, tho his fees are 


AK Bevan v. Protbiſ', P. 1 G. 3. 2 85 10 18455 . 
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ECCLESIASTICAL PERSONS. 


* () Perſons Secular. - - 
* 3. Dean and Chapter 


Dean and chapter is 4'{pi piritual, and not à h body. I Dean and Ch 
ter of Chrift Church G. cafe, - H. 278 +. 5 505 . ile 


Vide Chancery. 6 c.) 
& Haut, 5 (3 Leak 1 02 24183 
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4D) That Petvileges belong 40 Steh tical Perſons, - 
n, Feri. facias de bonis eccleftaſticis iſſued to e biſhop; and on his death, 


Q N ſheriff's return, that defendant” ; is eln beneficiatus Pon haben 3 
ie t of the debt's being levied, rule to the * s executor to return the 
yr * v. Jenes, E. 4 G. Str. 87. 0 
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 FCCLESTASTICAL PERSONS. 30, 
On affidavit of, debt's being levied, rule to biſhop. to return. eri. facias de bonis 


eccl-fraſtic is . Thi 3 R ; | | 
Attachment may 'ifſue againſt biſhop, for not returning fiersi facias dr hun ecrle- 

fafticts Semb. But it is more proper to move againſt his chancellor, | 

or official, who uſually return them. Rex v. Biſhop of St. Aſaph, T. 25 & 26 G. 2. 


I Wilt. 332. | 


„ - 
* 6 AS th. 
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aK CF M EN N 
(A) By whom it lies. 


PJECTMENTS are under the controul of the court, and may be managed 
H by them to anſwer every end of juſtice and convenience. Fairclaim v. Sbam- 
liel, H. 2 G. 3. 3 B. M. 1290. 

The court will not order a leſſor having privilege, to name a good plaintiff to be 
liable to coſts. Preſton v. Lingen, M. 8 G. Str. 479 
lt is a poſſeſſory remedy, and only competent where the leſſor of plaintiff may 
enter; therefore it is neceſſary for plaintiff to ſhew his leſſor had a right to enter, 
by proving a poſſeſſion within 20 years, or accounting for the want of it under 
ſome exception in 21 F. 1. c. 16. Taylor v. Horde, H. 30 G. 2. 1 B. M. 60. 

If a perſon claims land as lord, by e/cheat, the proper way to try the right is 
for him to bring ejectment, and the perſon claiming as heir ſhall defend either 
alone or with the tenant in poſſeſſion. Fairclaim v. Sbamtitle, H. 2 G. 3. 3B. 


M. 1290. —_ 49.4 "to 4 
The formal title of a truſtee ſhall not be ſet up againſt the cefuigue truſt: but if 


the truſtee is a truſtee for mortgagees, and not for the defendant the mortgagor, 


he may recover. Armſtrong v. Peirſe, P. 6 G. 3. 3 B. M. 1898. 
| () By whom not. 

TWENTY years adverſe poſſeſſion in defendant, takes away plaintiff 's right 

of poſſe Ton, as well as his action or remedy by ejectment. 7. aylor v. Horde, 
EKawEes © MS; + 554 4 5125257 
If a landlord ſerves tenant with ejectment under 4 G. 2. c. 28. and has judgment 
by default, and poſſeſſion delivered, and tenant tenders no rent, nor files bill for 
relief, but ſeveral years after btings ejectment againſt the landlord, he ſhall not 
recover; tho at his ſecond ejectment no affidavit is produced that half a year's 


rent was due, and no ſufficient diſtreſs countervailing the arrears. Doe v. Lewis, 
7. — — —¼ . 
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B. 2.) May levy a Fine, or ſuffer a Recovery. 
( ) : | * Y I | 12 | ay 4 lh 


F infant covenants to le ſuch a time, to fock uſes ; before the tune 


a fine at 
I W mes ! ies Ihe Sag and by arothes deed wide ar full declares 
it to- other uſe e Str. 94. | 87 
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(B. 3.) May make an Exchange, Leaſe, &c. 


If A. deviſes land and houſes thereon, to fix children, all infants, and the mother 
acting as guardian grants a building leaſe for 41 years, and the eldeſt ſon aged 
19 joins in it, and covenants for quiet enjoyment, and that the others when of 
age ſhall confirm, and they all attain 21, and N rent for 10 years after; 

a court of equity will eſtabliſh the leaſe, Smith v. „T. 1739. 1 Athyns 489. 

By flat. 29 G. 2. c. 31. Infants, lunaticks, and feme coverts, may apply by petition 

to Chancery, &c. and by leave ſurrender leaſes by deed, in order to renew the ſame, 


(B. 5.) A Contract for Neceſſaries. 


Neceſſaries for an infant's wife, are neceſſaries for him, but not if provided in 


order for the marriage. Turner v. Triſby, P. 5 G. Str. 168. 
If goods, not neceſſaries, are delivered to an infant, who after full age promiſes 


to pay, he is bound. Southerton v. Whithck, H. 12G. Str. 690. 
(B. 6.) May do Things neceſſary. 


Infant may ſue on a contract of marriage with a perſon of full age, tho' infant 


cannot be ſued. Holt v. Ward, Clarencieux, T. 5 & 6 G. 2. Str. 937. 
A. mortgages to B. who dies, leaving C. his ſon and heir at law an infant, and 


D. his widow, joint-executors, A. borrows more money of E. and with part pays 
off C. and D. who by leaſe and releaſe convey to E. this conveyance binds C. the 


infant, Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794. 
The acts of an infant which do not touch his intereſt, but take effect from an 


authority which he is truſted to exerciſe, are binding. 16:9. | 
The infant's privilege ſhall never be turned to a weapon of fraud or injuſtice. 


Bid. 
(C. 1.) What he cannot do. 


N infant cannot be a mayor of a corporation, nor elected a burgeſs of one. 
Semb. Rex v. White, M. 7 G. 2. B. R. H. 8. 


(C. 2.) What AG by him is void. 


If he ſets up ſhop, he is not liable for goods ſent to him as for neceſſaries. 
FWhywall v. Champion, M. 11 G. 2. Str. 1083. ” | 
The court, on motion, will ſet aſide a judgment on a warrant of attorney executed 
by an infant. Milmot v. Bye, T. 10 & 11 G. 2. B. R. H. 376. 
An infant cannot execute a power over a real eſtate, Hearle v. Greenbank, 
P. 1749. 3 Atkyns 695. 1 Vezey 28. | 
Therefore, if a father deviſes his real eſtate to truſtees, to apply the rents to the 
ſole uſe of his daughter, notwithſtanding her coverture, and to permit her by any 
deed 'or writing to give, deviſe and bequeath the ſame, notwithſtanding her cover- 
ture, as ſhe ſhould think fit; her will made during her infancy is not a good execu- 
tion of this power, Bid. | 
All gifts, 2 or deeds, which do not take effect by delivery of his hand, are 
void. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794. 0 
A leaſe on which no rent is reſerved is not abſolutely void. Infant may make leaſe, 
without rent, to try his title. Bid. | | 
Leſſee can in no caſe avoid the leaſe on account of leſſor's infancy, therefore not 
ue n 35 ons $351 4) x | 
A ſurrender by deed is not abſolutely void; infant ſurrenders unprofitable leaſe, 
leflor accepts, the premiſſes are burnt, he cannot ſay the ſurrender is void. The 
other party to a deed can in no caſe object on account of infancy... Vid. 
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If there ſhould be a new caſe, where it would be more beneficial to have it. void, 
(as if he might 6therwiſe be ſubject to forfeiture, damages or breach of truſt) the 
"eaſon of the privilege would warrant exception to this general rule. Bid. 


Wenn e 
” _ 
„ 


„ͤè ͥœà ((. 3.) What only voidable. 


#37 
. 


. All gifts, grants or deeds, by matter in deed, or in writing, which do take effect 

| by delivery of his hand, are voidable by himſelf, his heirs, or thoſe, who have his 
eſtate. Euch v. Parſons, M. 6 G. 3. 3 B. M. 1794. 

Ade true ground why an infant's deed is only voidable, is the ſolemnity of the 

delivery. Semb. bid. 8 my 

hut if otherwiſe, if infant receives mortgage-money, and conveys, it is ſuch ſem- 

blance of benefit as makes conveyance only. voidable. id. 


If infant makes feoffment, or conveys by leaſe and releaſe, and re- enters within * 


age, ſtill the feoffment or conveyance is only voidable, and he may elect to confirm within, or af- 


it when of full age; therefore a ſtranger cannot avail himſelf of infant's entry, for he 
cannot ele& for him, Zouch v. Parſons, M. 6G. 3. 3 B. M. 1794. 


D) The privileges of an Infant. 
(D. 1.) When the Parol demurs. 


* 
— 


F lands in fee deſcend on an infant, the parol ſhall demur in equity as in law; 

but where a leaſe is made to a man and his heirs during three lives, the heir does 
not take by deſcent but as ſpecial occupant, and ſhall not demur. Chaplin v. Chap- 
lit, T. 1735. 3 P. W. 365. ro 
Affidavit of infancy is not neceſſary: Plaintiff may reply full age. Barnes 267. 


(D. 2.) When not. 


If error is brought on a judgment, that the parol ſhall demur, the nonage cannot 
be pleaded to the writ of error, but the infant ſhall anſwer, to the errors aſſigned. 
Forteſcue Aland v. Aland Maſon, M. 13 G. Ld. Raym. 1433. Str. 861. 


3 


(4) When a Trial ſhall be by Enqueft. 


(A. 1.) If it be a mere Matter of Fact. 


77 ts of the greateſt conſequence to the law of England, and to the ſubject, that the powers 
*. of the judge and jury are kept diſtinct; that the judge determine the law, and the jury 
the fact; and if ever they come to be confounded, it will prove the confufion and deſtruction 
of the law of England. Per Hardwicke C. J. Rex v. Poole, P. 7 G. 2. B. R. H. 23. 
The conſtruction the law putteth upon facts found by a jury, is in all caſes un- 
doubtedly the proper province of the court. Fyſter 2 56. | 


0) Ingqueſt, how ſummoned. 
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1 F either party will ſuggeſt ſpecial matter about awarding the venjre, a copy muſt 
be given to the oppoſite party, and they muſt have reaſonable time to conſider it, 
before a nent dedire is entered. Brocas v. Civ, London, M. 6 G. Str. 2 35. 

| 4 K 0 In 


ter full age. 


— peace, the court refuled the common 
* kr god jury, becauſe that is often made up of e e are in the ng 


miſſion. Rex u. Kmath, H. . Sir. 266. 

Since the Jury Act, 3 G. 2. c. 15 the venire mul be +: corforeconitatus, i in the ac. 

| Geng excepted by bs, act for nee law. French v. Wilſhire, H. 11 C. 2. 
Ste, 108 Andr. c 

By .. 2. c. * it ſball be de copore comitatus, in actions and informations 


on penal ſtatutes. 
By this ſtatute the time for trials by wh priws in 2222 is enlarged to 14 days 


after term. 

If the venire is returnable ſubſequent to the aſſizes, verdict ſhall be ſet aſide, 1 

Borne 400. S 
Award of venire, with the ſame abbreviation by &c:'s in Engliſh as were uſualin 


Latin, is good. Barnes 240. 
A Plant for the return of the venire in the record is not cauſe to arreſt judgment, 


Barnes 486. 


as 2, F. In ftriking ſpecial juries, if one party does not attend, PE maſter ſettles the 48, the 
ſhall be * attorney attending ſtrikes off 12, and the maſter 12 for the non- attender. Rey v. 
rected. Duin, M. G. 2. B. R. H. 158. 

By Hat. 24 G. 2. c. 18. the party applying for ſpecial jury ſhall pay not only the 
expences of ſtriking, but all expences occaſioned by the trial by ſpecial jury; and 
ſhall have no further allowance than for common jury, unleſs judge certifies that it 
was a cauſe proper to be tried by ſpecial jury. 

After common jury returned, and the cauſe a remanet, defendant cannot have ſpe. 
cial jury in Middicſex, though it has been done at the aſſizes. Barnes 449, 461. 

Not after venire returned, Barnes 48+. 

The method of appointing elizors, is, rule why it ſhould not be referred to protho- 
notary to conſider and report fit perſons, rule made abſolute, he nominates A. and B. 
rule why they ſhould not be appointed by the court, rule made abſolute. 


Barnes 465. 


* 


» 


c. % lt needinot appear that the jury have been ſummoned; for fince flat. 3 G. 2. 
Hor it ſhall g. 2 f. there can 0 "ye v. W 7. 118 12 G. 2. 


Andr. 248. 
(C. 5.) By Habeas F TO 


*. need not appear in the return, that the jury were attached by pledges; for ſince 
t. 3 G. 2. c. 25. there can be but one general return. ie v. Philips, T. 11 U 


= 2 2. Andr. 248. 
If the venire is returned with 24, and the Bab. cor. with 4%, the verdict ſhall be 


ſet afide, Bannes 485 


( 4 How the Ingueſt hall behave themſelves: 


» v Lat. 2 0. 2. c. 18. a juryman ſhall be paid no more than the judge thinks 
e * not excectiing a guinea, 


non we 
(A) What Things maybe m_ to Eno. 


F there is one defendant, and the verbs are in the plural, as carpernnt; abduxe- 
runt, &c. Porree v. Daniel. P. 11 G. 2 La. Ray m. 1383. 


That the judgment Was- given, z. dodge intecoſted «in 5 cauſe,”  Mereers 
Ghar. Brokers. 1 Sir. 0 1 9113 0] D933 KMEAQN 28 39 - 1 4 
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lun That it is not ſaid that defendants appeared by attorney, nor in their proper per- 


” ſons, ie not error. Dyke v. Blakſton,' M. 13 011 Ld. Raym. 1449. mr bd 


Nor that a writ of inquiry was executed on the day of the return. Bid. 
If there is ire facias againſt two executors, and one pleads ne unyues executor; 


20g the other payment by teſtator, and there is a verdict againſt the laſt, and no- 


* 


thing on the other, and then award of execution, it is error. Street v. Hypkinſong 

N. 10 G. a. Str 1055. B. R. H. 34. ron 

It is no error, tho there is no cauſe of action mentioned in the memorandum, 
it ſets. out the bill. Gogſetree v. Reynolds, M. 11 G. 2. Andr. 3. 


Nor that the award to the ſheriff is general, without ſaying of what county. Bid. 


If the ſwearing: of the jurors is not well alledged, as if the words 70 ſpeak are 
omitted. Toe v. Aalam, P. 11 G. 2. Andr. 160. . ſpeak 7 


If defendant pleads that plaintiff became bankrupt, &c. and concludes with a 


F. 18 C. 2. Str. 1226. 


general averment, it is error; for he ſhould have coneluded to the country. Hader 
2 Winter, P. 11-G. 3. Andr. 176. | uy 24 for 


F 
(B) Eſcape in Civil Caſes, 


(B. 1.) What Remedy for it. 


\ EBT lies by 1 R. 2. c. 12, as well for a negligent as for a voluntary eſcape; 
Stonebouſe v. Mullins, T. 4 G. 2. Str, 873. hy 


Caſe (but not debt) lies for the eſcape of an outlaw on meſne proceſs. Cooke v. 


36 er 
» 4 * 


Champneys, P. 4 G. 2. Str. 901. 


In eſcape on meſue proceſs in an inferior court, defendant ſhall not take advantage 
of any error below, if he might juſtify the arreſt under the proceſs, Bull v, Steward; 


5 M. 23 G. 2 1 Hf. 255. : - 


0) What ſhall be an:Eſcape. - 


F after judgment, and before any charge in execution, a priſoner is reſcued 
1 when brought out on a habeas corpus; it is not a good excuſe for the ſheriff, in 
an action of eſcape, and he ſhall anſwer it to the plaintiff, Crompton v. Ward, 
P.7G. Str. 429. | | 
If a priſoner goes out early in the morning, and did not ſign the petition till 
taken up, tho' he afterwards has a day-rule. Anon. H.8G. Str. 503. ” 

If the recaption is after the action brought, it is ſtill an eſcape. R. on Demurrer. 
Stonehuuſe'v, Mullins, J. 4 G. 2. Str. 873. | | * WY | 

If a priſoner is removed by habeas corpus from B. R. to C. B. and eſcapes, plain- 
tiff in action of eſcape need not ſet out the proceſs in C. B. againſt the priſoner. 
Gambier v. Mrigbt, J. 6 G. 2. Str. 951. | 

If the gaoler makes a priſoner in execution turnkey, and he goes out on an 
A it is a voluntary eſcape. | Milillinſan V. Salter, J. g G. 2k B > K. 

3100. | | | e 100 id I 7 
If warden of the Fleet permits an eſcape, and. priſoner returns the ſame day, 
and afterwards plaintiff proceeds to final judgment, yet. action lies againſt · the war- 
den. Rapenſcreft v. Eyles, H. 6 G. 3. '2:Walſ. 294. | . 

Habeas corpus ad teſtiſic. is not a defence againſt action for eſcape of priſoners in 
execution; therefore the court will refuſe to grant ſuch, without conſent of defen- 
dants and warden. Yet ſuch have been ranted without affidavit. Barnes 222. 
The court will nat grant à day- rule for a Ader K ig ten miles with a tip- 
ſtaff, to treat with his creditors. Barnes 386. 
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iT. caſt appear, that the commitment is of record; therefore, if it is laid that 
the priſoner: was committed to the y of the marſſral, at the ſuit of plaintiff, 
u. one of the juſtices of our Lord the King, it is ill, Wightman v. Mullens, 
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A 0 . *When he tall be retaken, hs after an eat. 


bs Refilts the ſervice of an beer of Chancery, is committed for the contempt, 
goes at large, retaken on an eſcape-warrant, and committed to Neugate; 
'cleape-warrant ſuperſeded, the contempt not being for not obeying a decree, A. ſent 
to former priſon. - Hinchcliffe v. Payne, J. 4 G. Str. 99. 
If the defendant was intitled to his Giſcharge at the time of his eſcape, and would 
be intitled to it as ſoon as taken on the eſcape-warrant, the court will ſuperſede the 
warrant, Webb v. Thompſon, M. 7 GC. Str. 401. 
1 | If a man eſcapes and returns again, and then commits a ſecond eſcape, he cannot 
| 'be taken up for the firſt eſcape, it being purged . by his return. Anon. P. 7 G. 
Str. 42 | 
1 1 taken up on an eſcape-warrant of a judge, after his patent is determined, 
ſhall be diſcharged. Carter v. Tewel, H. 1 G. 2 Ld. Raym 1513. 
If a priſoner eſcapes, and plaintiff ſends an order for his diſcharge, the gaoler can- 
not retake him for his fees. Willing v. Goad, J. 5 G. 2. Str. yog. 
After voluntary eſcape gaoler cannot retake priſoner; after involuntary he may, 


without warrant, and on a Sunday. Barnes 373. 


r. 


(a) An Eſcheat, 
(A. 1.) For Want of Heirs, 


5 2 man deviſes to A. to ſell and pay debts and legacies, and the reſidue to B. and 

A. dies, and the teſtator has no heirs, the eſtate eſcheats to the crown. Reeve 
v. Attorney-general, M. 1741. 2 Atkyns 223. 

Whether an equity of redemption, or a truſt can eſcheat, has. not been deter- 
mined. Fawcett v. Lowther, T. 1751. 2 Vezey 300. 


| "OR. - SEA © Es n. 

(D) A Chapel. 

F a chapel has parochial rights, as.clerk, wardens, &c. rights of divine ſervice, as 

baptiſm, ſepulture, &c. and the inhabitants have a right to them there, and not 

elſewhere, and the curate has ſmall tithes and ſurplice- fees, and an augmentation; it 

is a perpetual curacy, and the curate is not amovable at 8 Attorney-general 
v. Brereton, T. 1752, 2 Vezey 425. 


Nomination to a perpetual curacy may be by parol, as well as preſentation 10 
aneh. N. 
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) Churchwardens. 
E. * How choſen, 5: 


GC HE Ds Ws e ONS... neglect, yet the 3 Ke no 10 juriſdition ; che 
proper way is mandamus e B. R. Stuffer v. —— E. 3 G. Str. 52. | 


Peg 


Where 


—_—. & : 4: 


Where there is a cuſtom for chuſing churchwardens, and it cannot take place, 
they mult reſort to the canon. Catten v. Barwick, H. 5G. Str. 145. ny 

7b parſon or. vicar cannot adjourn the veſtry, but the majority of the pariſhion- 
ers, Stoughton v. Reynolds, T. 9 & 10G. 2. Fort. 168. Ser. 1045. B. R. H. 274. 


Of common right the parſon ſhall chuſe one, and the pariſhioners the other, 
Hubbard v. Penrice, H. 19 G. 2. Str. 1240. | It | 

A curate ſtands in the place of the parſon for the purpoſe of nominating one 
churchwarden, and a curate may make a preſentment. Bid. 8 

The biſhop's court cannot try the legality of votes for a churchwarden. Rex v. 
Harris. T. 3 G. 3. 3 B. M. 1420. 


(F. 2.) Their Duty. 


The ſpiritual court has no juriſdiction to ſettle a churchwarden's accounts. Adams 
v. Ruſh, T. 13 G. 2. Str. 1133. 80 

There cannot be a rate to reimburſe churchwardens. Dawſon v. Wilkinſon, 
T 1o0&11G.2. B. R. H. 381. Andr. 11. 


(F. 3.) Their Power. 


Churchwardens cannot commence a ſuit after their year is expired. Dent v. Pru- 
dence, M. 3 G. 2. Str. 8 52 : ; 
If a pariſh conſiſts of ſeveral vills, and there is a cuſtom to levy the rates in cer- 


tain proportions, they muſt purſue it, whether reaſonable or not. Burton v. Wile- 
day, M. 11 G. 2. Andr. 32. 


(G. 1 ) To whom the Freehold of the Church belongs. 
(G. 2.) To whom the Repairs and Ornaments. 


Man ſhall not be charged to the repairs of a church, in reſpect of a light-houſe. 
Rebow v. Bickerton, in Sc. T. 1721. Bunb. 81. 
Churchwardens, with conſent of ordinary, may ornament a church (as by erect 


ing an organ) without conſent of the pariſh. Butterworth v. Walker, P. 5 G. 3. 
3 B. M. 1689. * | 


But the pariſh are not bound to repair ſuch, when ſet up. Bid. 


A. ſelect meeting or veſtry does not bind the pariſh, without immemorial uſage. 
Bid. | 


(G. 3.) The Seats. 


In an action againſt a ſtranget for diſturbing plaintiff in his pew, he need not lay, 
nor prove if laid, that he has repaired, for poſſeſſion is ſufficient ; but if the diſpute 


is with the ordinary, title or conſideration muſt, be laid and proved. Kenrick v. 
Taylor, P. 25 G. 2. 1 Wilſ. 426. 


(H) Pꝛeſentation to a Church. 
(H. 2.) By whom it ſhall be. 


Tf mortgagee in fee preſents to a living, a court of equity will interrupt that p 
A ſentation, and compel the ordinary to inſtitute the clerk of the mortgagor, fan 
time before forecloſure. Gally v. Selby, M. 7 G. in Canc. Str. 40. 
The court will order the mortgagee of a perpetual advowſon to preſent the no- 
minee of the mortgagor, if he will bring the money into court, or give ſecurity to 
redeem. Robinſon v. Jago, P. 1723. Bunb. 130. ; | 
The mortgagee of a naked adyowſon muſt accept of the nominee of the mortga- 
| ws and preſent him on an avoidance. Mackenzie v. Robinſon, T. 1747. 3 A 
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(H. 3.) 
Preſentation 
in turn. 


(H. 6.) 
By his pre- 
rogative. 


ens . 
If truſtees have a right to elect and preſent, all muſt Join, or it is not good in law. 


At eneral vi Scott, Ry. 1 FVezey 413. £ b 

If uſteeg” being equally divided between A. and B. there is no election: 
and on the death of one who voted for A. thoſe who voted for B. being a majority, 
including proxies, meet without notſee, and ſight à preſentation to B. a court of 
equity will not order the other truſtees to ſign it. Bid. 

If truſtees have been appointed, by a decree to elect and preſent a miniſter, the 
right of election ſhall not again devolve to the pariſh at large; popular election being 


the worſt way of nominating, and what all courts ſhould, if poſſible, avoid. id. 
On application to this court, it will direct a meeting to fill up truſtees, the firſt 
named truſtee to give notice 14 days after avoidance to all the truſtees to meet ang 
eleck; if all the tr uſtees were dead, the court would direct new ones. bid. 
7 Though ſuch miniſter elected, was by an ancient decree to be approved of by 
—_— preachers, yet if that has been long diſuſed, the court will not require it. 
d, 1 
If two parceners cannot agree in one perſon, the court of Chancery will dire& 
them to draw lots who ſhall have the firſt preſentation. Seymour v. Bennet, M. 1742. 
2 Athyns 482. | 123 
If two fiſters parceners preſent jointly, then marry, and ſettle their eſtates, and 
die; the huſband of the eldeſt, tenant by the curteſy, ſhall preſent firſt, as aſſignee, 
for the grantees of parceners have the ſame privileges as the parceners themſelves, 


Buller v. Biſhop of Exeter, M. 1749. 1 Vezey 340. 


It is not neceſſary that the King's preſentation to a church vacant by promotion, 
ſhould be in the life-time of the promotee. Rex v. Arcbbiſbop of Ardmagh, T. 3 G. 2. 
Str. 837. | 8 

5 (H. 11.) Preſentation by Lapſe. 


Lapſe ſhall incur from the time of inſtitution into a ſecond benefice, againſt the 
patron, if notice be given him, otherwiſe not. Semb. Per C. B. Molferſtan v. 
Biſhop" of Lincoln, T. 3 G. 3. 2 Will. 174. | 5 
Lapſe ſhall incur from the time of induction, without notice. Bid. 

Lapſe only incurs from induction to ſecond benefice. Per B. R. T. 4 G. 3. 
3 B. M. 15064. 


(N) When a Church becomes void, 
(N. 3.) By Simony. 


wed ; <7, 


TI HE court would not let the validity of a bond of reſignation be argued; 


| they (even general ones) have been ſo often eſtabliſhed, and even in a court 
of equity. Peele v. Com. Carliol. M. 6 G. Str. 2279, 


(N. 4.) By Non-refiderice, 


Information on 21 H. 8. c. 13. lies not at the affizes, R. on demurrer. Gar- 


o 


28 2MMCOI3ETIfTLL.L SH 0 
1 (N. 5.) By Plurality. 

SUL 101 {Wil 36 130 15 "I : 

A church above 8 J. is . void on inftitution to ſecond living, that patron may 


xefent immediately. Maenſtan v. Biſhop of Lincoln, T. 3 G. 3. 2 Wilſ. 174. J. 
Ats alſo ſo void, that a grant of the advowſon or next preſentation made after 
ausge 017 01 3574517 SH; 1 ine ISL 1 -TESITL E [ 1199 5 

4b N. 4 N. 1 Qs): By not reading the Thirty- nine Articles. 
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By bat. 2; G. 3. 6, 28. Perſons reading the. articles, and declaring their aſſent 
thereto, at the time of reading morning and evening prayer, and declaring aſſent 
thereto, arc within 13 Eliz. c. 12, the-. not done in two months after induction. | 
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; F lands are ſettled" on A. and B. his wife for life, then to their child or chil- 
dren, in ſuch proportions, and for fuch eſtates as the ſurvivor ſhall appoint, 
remainder to the right heirs of A. and there is but one child, it ſhall have the 
whole in fee, and A. has no power to diſpoſe of any thing in caſe of its dying under 


ge Nr v. Dunt, F. 7 G. 3. 2 Wil. 330. 
ge (B) Eſftate-tatl. 
(B. 3.) By what Words an Eſtate- tail ſhall be created. 


F 4. on marriage ſettles his eſtate to the uſe of himſelf for life, remainder to 
Ji firſt and other ſons in tail-male, remainder to truſtees for 1000 years, re- 
mainder to his brother C. for life, remainder to the heirs of his body hereafter to 
be begotten ; and then declares the truſt of the term to be, that if there ſhould. 
be no ſons of his marriage, to provide for daughters, by profits, mortgage or fale ; 
with proviſo that if father preferred them in marriage with portions equivalent, or 17 
the remainder-man pay them portions equivalent, the term to be void; and the 
wife dies, leaving no ſons, but three daughters; C. takes an eſtate-tail, and the N 
words, hereafter to be begotten, take in thoſe born before. Hebblethwaite v. Cart- 
eright, P. 7 G.2. C. T. T. 31, | 

If by articles before marriage lands are limited to A. for life, to B. for life, and 
then to the uſe of the heir-male of A. begotten on B. and by ſettlement (alſo be- 
Fore marriage) declared to be in part performance of ſaid articles, the lands are con- 
veyed to A. for life, to B. for life, and then to the heir-male of A. on B. begotten ; 
A. has an eſtate-tail. . Semb. Warrick v. Warrick, H. 1745. 3 Athyns 2911. 


(B. 13.) A Remainder. 


If A. ſeized of the reverſion of lands ſettled on his ſon B.'s marriage, deviſes | g, 13. 
them on failure of iſſue of B. and for want of heirs-male of his own body to his What thall be 
daughter F. and the heirs of her body ; F. takes nothing, the deviſe being void in a good one, 
its creation, as being in too remote a contingency. Per the Judges in Parliament. 
Lach Laneſboraugh v. Fox, P. 6G. 2. C. T. T. 262. 130 

If a man deviſes lands to B. and his heirs, to the uſe of B. and his heirs, in truſt 
to pay debts, then in truſt for his grandaughter C. and the heirs of her body, re- 
mainder to B. in fee, on condition that he marry C.; this remainder is a legal, and 
not a truſt-eftate in B. Robinſon v. Comyns, H. 9 G. 2. C. T. T. 164. 66 
If a man deviſes his real eſtate to truſtees, and their heirs, to the uſe of them and 
their heirs, apon ſeveral truſts berein after-mentioned ; theſe words are declaratory: of 
his intention, and the legal eſtate in the truſtees ſhall ſupport the limitations a 
contingent-remainders. Hopkins v. Hopkins, H. 1738. 1 Athyns. ww 

If the truſts are, in truſt for 4. only ſon of B. (teſtator's heir at law) for life, 
then to the firſt, and other ſons of A. and the heirs-male of their body; and for want 
of ſuch; iſſue, then if B. have any other ſon, for them in like manner; and for de- 
fault then for the firſt and other ſons of S. eldeſt daughter of B. and ſo of his 
other daughters, and for default then for the firſt and other ſons of H. in like mah- 
ner, and other remainders, and remainder to teſtator's right heirs, with a proviſo that 
none of the perſons ſhall be in actual poſſeſſion till 21, the truſtees in the mean 
time to allow maintenance, and the ſur plus to 80 to thoſe intitled thereto 3 A. dies 
before the teſtator, B. has another ſon M. born after teſtator's death, who alſo dies. 
The eldeſt ſoprof:ZZb of: full age ſhall not have a ſettlemont made on him in poſ- 
elften by ie wuſtees, nor the ſurplus profits which accrued during is life; nor 
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ſhall any conveyance be made of the eſtate, but it ſhall remain in the truſtees hands 
to ſee whether B. or any of his daughters will have E ſon of 213 for ſo lon thire 
are truſts to be preſerved, and no cęſluigue truſt till then is to come into poſſeſſion. 
If lands are limited to A for 99 years, if he ſo long lives, and from the death of 
A. or other ſooner determination of the eſtate limited to him for gg years, to truc. 
tees and their heirs during the life of A. on truſt to preſerve contingent uſes and 
eſtates, and after the end, or other ſooner determination, to the uſe of the firſt and 
other ſons of A. in tail-male, like remainder to B. to C and the laſt remainder to D 
prune if he ſo long live, remainder to truſtees as above, and to the firſt and | 


for 
N ons of D. in tail- male; theſe limitations to the firſt and other ſons of D. are 


good remainders. Smith v. Paciburſt. Opinion of the 12 Judges in the Houſe of Lordi, 
1742. 3 Atkyns 134. 8 —_ 

(B. 15.) | 6 
Or the pit” By flat. 10 C11 W. z. c. 16. A poſthumous child, born after the next rent day 
eden wes after the father's death, is intitled to the intermediate profits of lands ſettled, as well 


be deſtroyed A | 
before the re- ag to the lands themſelves. Baſſet v. Baſſet, M. 1744. 3 Athyns 203. 


mo inder 
veſted. 7 


(8. 16.) Ik a man deviſes all his eſtates to truſtees, their heirs, Cc. to pay his ſon B. an an- 
2 un nuity, and if he has any children, the reſidue of the rents during B. 's life for their 
— education, and after B. s death a moiety of truſt-eſtate to ſuch children as he ſhall 

leave, their heirs, c. the other moiety to the children of C. and every other child 
of his daughter S. their heirs, Sc.; and if B. dies without iſſue, the firſt moiety to 
C. and other children of S. their heirs, &c. and directs annual payment to ſuch wife 
as B. ſhall marry; teſiator dies, B. marries, has iſſue a ſon and daughter, and dies; 
C. marries, has iſſue a daughter, and dies; the limitation is well ſupported by the 
eſtate in the truſtees; and if it was not, it would be good as an executory deviſe. 
The profits between the teſtator's death and the birth of B. s firſt child go to his 
children. Chapman v. Bliſſet, M. 9 G. 2. C. T. T. 145. 

All contingent remainders may be reduced to two heads; iſt, Where a remainder 
is limited to a perſon not in being, who may poſſibly never exiſt; as if an eſtate is 
limited to A. for life, remainder to his firſt ſon, when he has no child; and 2dly, 
Where a remainder depends on a contingency collateral to the continuance of the 
particular eſtate; as if an eſtate is limited to A. for life, and after the death of F. S. 
or after F. S. ſhall come from Rome, to B. in fee. Smith v. Packburſt. Opinion of 
the 12 Judges in the Houſe of Lords, 1742. 3 Athyns 134. — | 

If a man deviſes lands to his daughter for life, then to her firſt and other ſons in 
rail, then provides portions for younger children, then deviſes to truſtees, then gives 
them power to receive the rents till ſhe is 21, and lay them out in purchaſes to the 
ſame uſes, and then fays—** In caſe my daughter departs this hfe without iſſue of ber 
body living at her deatb,” he gives his lands to truſtees till A. attains 21, then a con- 
tinuation of the power to receive and lay out rents, then I give my lands to the 
aid A. after he ſhall attain 21, for life, limitation to ſons, limitation to daughters, 
and in default, or if A. dies before 21 and without ifſue, then to B. for life, without 
impeachment, remainder to firſt and other ſons, remainder to C. for life without 
-impeachment, remainder to firſt and other ſons,” and for default then, &c; all the 
limitations are limitations to the truſtee, in caſe A. ſhould die before 21, and con- 
tingent only during his minority; and after he attains 21, his remainder and all the 
ſubſequent limitations, are veſted remainders. Lethieullier v. Tracy, M. 1753. 

3 Mthyns 774. 8 14 | 
If A. deviſes to his wife for life, then to ſuch child as ſhe is with child of, this is 
- a contingent remainder, though the wife is not with child. Gulliver v. Wicket, 


M. 19 G. a. Milſon 108. 


; $4; 1 (43497 307 & [nga vs "334 | ; : | . 2 ©: 7 
od 8 If there is a remainder to children by ſettlement or will, it is not material whe- 
al. ther they ate then alive or not; for it veſts in different parts and proportions, as 


| they come ip efe. Goodwyn v. Goodwyn, H. 1748; 1 Vezey 226. 
2 I A. covenants on his marriage to lay out 3000 J. in land, and to ſettle to him- 
What ineret {elf in tail, remainder to B. and purchaſes land, but never ſettles it, but ſuffers a 
_ EI TT Ina recovery 
red by it. 


* 
— 


e of it, this diſcharges the lien, bars B. of the benefit of the'covenant, and 
oF 'of che remainder. Mar wood v. Turner, H. 1732. 3 P. V. 163. oo 

f tenant in tail by purchaſe per formam doni ex parte materna, with the reverſion 
in fee in him ex parte mater na, ſuffers a common recovery to the uſe of himfelf in 
"ee, the old uſe is gone, and it deſcends to his right heir. Martin v. Strachan, 
7 16G. 2. Str. 1179. 1 Hil. 2. Aﬀirmed, on error. P. 17G. 2. Wilf. 66. 


- 
* 


DD 


If lands are limited to A for gg years, if he ſo long live, and from his death or 
other ſooner determination, to truſtees and their heirs during A.'s life, to preſerve 
contingent uſes and eſtates, and after the end or ſooner determination, to the uſe 
of the firſt and other ſons of A. in tail-male, with other remainders over; and A. 
has a ſon B. who attains 21, and A. and B. levy fie to make tenant to preecipe, and 
ſaffer recovery, in which B. is vouched, the remainders over are not barred. Smith 
v. Packburſl. Opinion of the 12 Judges in the Houſe of Lords, 1742. 3 Atkyns 134. 
If tenant in tail charges land with any incumbrance, and afterwards ſuffers 
common recovery, it lets in all incumbrances. Beck v. Welſh, T. 24 G. 2. 


1 Wilſ. 276. 


"AY. : | 
If tenant in tail- male, reverſion in the crown, ſuffers common recovery with (B. 31.) 


ſingle voucher, before 34 H. 8. recoveror gains a baſe fee, determinable on failure 2 
of iſſue-male, and deſcendible and alienable till then, the reverſion ſtill in the mainder be in 


crown. Neal v. Wilding, P. 23 G. 2. 1 Will. 275. the King. 


— 
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Tenant in tail of lands mortgaged, is not obliged to keep down the intereſt, but 3 


tenant for life is. Chaplin v. Chaplin, H. 1733. 3 P. V. 229. nation by te- 


nant in tail 
a (D) Tenant by the Curteſy of England. ts himſelf, j 
(D. 1.) Who ſhall be. 


USBAND may be tenant by the curteſy of a truſt, though a wife cannot 
have dower thereof. Chaplin v. Chaplin, H. 1733. 3 P. M. 229. | 
Huſband leaving his wife, and living with another woman, does not forfeit hi 4 
tenancy by the curteſy. Sidney v. Sidney, P. 1734. 3 P. V. 2 69. 
If a woman ſeized in fee mortgages, marries, has iſſue, and dies without redeem- | 
ing, the huſband is tenant by the curteſy of the mortgaged premiſſes, for the land | 
in equity is conſidered only as a pledge for the money, and does not alter the mort= | 
gagor's poſſeſſion. Caſborne v. Scarfe, H. 1737. 1 Atkyns 603. "= | 
| 

| 
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If by articles previous to marriage a woman grants to her intended huſband du- 

ring her life, the intereſt of her money, and the rents of her eſtates, to maintain 
„the houſe, Sc. this does not abridge his legal rights, but he ſhall have the curteſy 

in her real eſtate at the marriage, and in what came to her afterwards. Steadman 
v. Palling, H. 1746. 3 Athyns 423. | 
I f lands on which leaſes for years are exiſting, and a rent incurred, deſcend to a 
wife as tenant in tail, and ſhe ſurvives three months after rent-day incurred, but 
makes no entry, nor is any rent paid during her life, yet this is ſuch a poſſeſſion 255 
of the wife as will make the huſband tenant by the curteſy. De Gray v. Richard- 
en, P. 1747. 3 Athyns 469. ee 
A huſband ſhall be tenant by the curteſy of money to be conſidered as land. 
Cunningham v. Moody, M. 1748. 1 Vezey 174. | | 


, e (D. 2.) Who not. 


If a man by will directs truſtees to convey a fourth part of his frechold lands 
to the uſe of his daughter P. for her natural life, ſo as ſhe alone ſhall take the 
rents, and her huſband not to intermeddle therewith, and after her death for tze 
heits of he r body in fee; her huſband is not tenant by the curteſy, it being only ß 
mn executoty truſt, and ſhe taking only an eſtate for life. Roberts v. Dixwell, M. by 
1738. 1 Athyns 607. 3 ee e p Ns ON inns + Fe h- - = 
Wl land is deviſed to 4. and her heirs, and if ſhe die before her huſband, he to e 2 8 | 
 mYe:20 4. per annum for life, the remainder to go to her children, the huſband is not 1 
»&nant by the curteſy. Summer v. Partridge, 7 5 | 
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If a man gives his real eſtate to truſtees, to permit his daughter to take the 


its, and to (iſpoſe, &c, for her ſeparate uſe, notwithſtanding her coverture, her 


uſband is not tenant by the curteſy. Hearle v. Greenbank, P. 1749. 3 Athyns 
695. 1 Yezey 298. £7 008 


(F) Occupant. 
| (F. 1.) Who ſhall be. 


N eſtate pur autre vie may be limited to A. in tail, remainder to B.; for this 
is only a deſcription who ſhall take as ſpecial occupants during the life of 
ceſtuigue vie. Low v. Burron, P. 1734. 3 P. W. 202. 

But this does not make an eſtate- tail in A. for all eſtates-tail are of inheritance, 
to which dower is incident, and within the ſtatute de dons; and this is neither, 
but a decendible freehold only. Did. 

If an eſtate pur autre vie is limited to A. and the heirs of his body, remainder 
to B. A. by leaſe, or leaſe and releaſe, may bar the heirs of his body, but not B. 
Bid. Nor by any act. Semb, Per Talbot C. id. 

But if an eſtate pur autre vie is deviſed to A. for life, remainder to her 
huſband for life, remainder to their firſt and other ſons in tail-male, remainder 
to their daughters in tail, remainder to the right heirs of A. and the leaſe 
is renewed according to theſe limitations ; Chancery, on a bill by the eldeſt fon, 
having a ſon a minor, will decree the leaſe to be renewed to the uſe of A. for life, 
remainder to the plaintiff and his heirs : (a fine ſur conceſſerunt being firſt levied.) 
D. Grafton v. Hanmer, 1722. 3 P. V. 2066. 

By „lat. 14 G. 2. c. 20. ff. 9. Surplus of eſtates pur autre vie, if no ſpecial oc- 
cupant, and not deviſed, ſhall go and be diſtributed as the perſonal eſtate of 
teſtator or inteſtate. ä e 

If A. ſeized of a leaſe to him and his heirs for three lives, by ſettlement be- 
fore marriage limits it to himſelf for life, and to his firſt and every other ſon in 
tail- male, a perſon may take ſuch eſtate ſo granted in fee, determinable on three 
lives, by way of remainder, as a ſpecial occupant. Norten v. Frecker, H. 1737. 
1 Atkyns 524. 


(G) Tenant fo2 Years. 


(G. 1.) By what Words a Leaſe ſhall.be. 


I F tenant for years agrees with leſſor that he ſhall have the premiſſes for the re- 
mainder of the term, paying the rent reſerved on the original leaſe ; it is a leaſe, 
and not an aſſignment, tho' he has parted with the whole term. Poultney v. Holmes, 
M. 7 G. Str. 405. | 
| Parol leaſe to commence at a future day is good, ſo it is not to hold for more than 
three years from the making. Ryley v. Hicks, M. 11 G. Str. 651. 
A demiſe from Michaelmas for a year, and ſo from year to year, is a leaſe for 


every particular year, and good for every year leſſee enters into. Combes v. Cole, 


7. 9 G. 2. B. R. H. 305. 


(G. 2.) By what Perſons. 


If tenant for life makes leaſe for years, and leſſees, thinking he had power lay 
out great ſums, and reverſioner lets them go on without giving them notice, 2 


court of equity will decree the remainder of the term, after the death of tenant for 


(G. 4.) 
By flat. 32 
H. 8. 28, 

1 Eliz 19. 
and 13 El. 10. 


life, to the leſſees. Anon. in Sc. M. 1719. Bunb. 53. 


Biſhops may grant · ancient offices, with the ancient fees, in the ſame manner as they 
have been #/ſually granted before 1 EI. 19, and the utility of ſuch office is imma- 
terial.  Tre/awney v. Bp, Wincheſter, H. 30 G. 2. 1 B. M. 219. | 

I | 


ö 
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»iThe ſurrender of a prebendary's leaſe, with a condition, that if the then pre- (6. 5.) 


pendaty did not in a week after grant a new leaſe, the ſurrender ſhou d be void, What leaſes | 


7 | fy TON -z1 are warranted 
ood to warrant a renewal. Milſon v. Carter, H. 17 G. 2, Str. 1201. Contra by thoſe ſa- 


_— R. 5 Co. 2. ö. tutes, and 
If dean and chapter ſeal a leaſe before the old one is ſurrendered, it is invalid; ht not. 
and therefore if they reſeal it afterwards it is only effectual from that time; and a 
canon elected before the ſecond, and after the firſt ſealing, is intitled to his ſhare of 
the fine, tho' it was paid before the firſt, Vinne v. Bampton, P. 1747. 3 A.- 
ns 473. 
757 . 5 G. 3. c. 17. Leaſes by eccleſiaſtical perſons, of tithes and other incor- 
real hereditaments only, which lie in grant, and not in livery, for three lives or 
21 years, are declared good, | 
But none ſhall grant longer leaſe than their local ſtatutes allow. 


Action of debt may be brought for rent 28 days in arrear, on ſuch leaſe. 


(G. 10.) What ſhall be a good Determination. 


A leaſe from Micbaelmas for ſeven, fourteen or twenty-one years, as leſſee ſhall 
think proper, is a good leaſe, at all events, for ſeven years. Ferguſon v. Corniſb, 
7. 33& 34 C. 2. 2 B. M. 1032. 


(G. II.) When it ſhall be determined. 


A leaſe for a year, and then for two or three years, as leſſor and leſſee ſhall 
agree, is a leaſe for two years; and after every ſubſequent year begun, is not deter- 
minable till the end of it. Harris v. Evans, H. 23 G. 2. 1 Viſſ. 262. 


( G. 13.) When a Leaſe ſhall be void. 


A leaſe for any term of years may be created by writing without deed. Farmer 
v. Rogers, T. 28 & 29 C. 2. 2 Wilſ. 26, Per curiam, on conſideration. Contra, 
per Clive and Bathurf only in court. Villiers v. Handley, H. 30 G. 2. 2 Will. 49. 


(H) Tenant at Will. 
(H. 1.) Who ſhall be. 


A Man who enters and enjoys under a void leaſe, and pays rent, is a tenant at 


IX will, and not a diſſeiſor. Denn v. Fearnfide, M. 21 G. 2. 1 Will. 176. 
An act of high- treaſon, ſhall be an implied determination of the will. Denn v. (H. 7.) 
Fearnfide, M. 21 G. 2. 1 Wilſ. 176. Implied. 


(KT) Eftates undivided. 


Ti A. ſeized in fee conveys to truſtees to uſes, to the uſe of his children and their (k. 2.) 
heirs, equally to be divided among ſt them, it is a tenancy in common, as well as in Who are not 


a will. Goodtitle v. Stokes, H. 26 G. 2. 1 Will. 341. Joint-tenants, 


If a joint eſtate is aſſigned in truſt, and one of the ceſftuigue trufts dies, the truſt (K. 3.) 
ſurvives for the benefit of the ſurviving ce/tuique truſt, againſt the creditors of the de- Who joint- 
ceaſed, in equity as well as law. Rex v. Williams, H. 173 5. Bunb. 342. 


"a. 8.) Tenants in common. 


E 77 75 in common cannot make a joint leaſe. Heatberl v. Meſion, P. 4 G. 3. 
. 24325. !...: | | 


Lat} 22 33 1G VIE! | SLY. 7:0; ny | | ; Bin ein, 
% Confe jon of leaſe, entry and ouſter, is ſufficient on an ejectment, in the caſe of a 
tenant in common, without proof of actual ouſter. Oates v. Brydon,. P. 6 G. 3. 


ESTOPPEL, 


3B. M. 1895. 


eſtate; urvives. 
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(4) Effoppel, what ſhall be. 
(A. 1.) By Matter of Record. 


F the eſtoppel appears on the record, it need not be replied, but advantage may 
1 be taken of it on a general demurrer. Palmer v. Ekins, M. 2 G. 2. Str. 8 17. 


Ld. Raym. 15 50. 
(A. 2.) By Matter of Writing. 


A leſſee by indenture is not eſtopped by the deſcription of the lands in the leaſe, 
but may try the fact, whether the land called L. s meadow, be meadow or not. 


Skipwith v. Green, M. 11 G. Str. 610. 


(C) Mho not bound by Eſtoppel. 


| EFENDANT in treſpaſs for me/e profits is not eſtopped by a judgment 
in ejectment againſt the caſual ejector, on which no writ of poſſeſſion has 


iſſued, if he was not a defendant in the ejectment. FTeferies v. Dyſon, H. 7 G. 2. 


Str. 960. 
the land. Palmer v. Ekins, M. 2 G. 2. Str. 8 17. Ld. Raym. 1550. 


E) That ſhall not be an Eſtoppel. 


p | H E plaintiff in equity cannot be eſtopped by a verdict at law; for there is no 
ſuch thing as an eſtoppel in a court of equity. Pierce v. Jones, P. 1717. in 


Sc. Bund, 11. : 
(E. 2.) When the Truth appears by the ſame Record. 


If defendant is ſued by a wrong addition, and enters into bail- bond prout the writ, 
as he muſt, and then puts in bail above by his right addition, who was arreſted by the 
name and addition, he is not eſtopped from pleading in abatement. Barnes 94. 


(F) When an Eſtoppel determines. 


F tenant for life makes leaſe for years by indenture, during his life and the con- 
tinuance of the leaſe, the tenant is eſtopped to ſay he has not the reverſion in 
him; but he being dead, he is not eſtopped, but may confeſs the leaſe, and avoid it 
on covenant by the heir, for not repairing, R. on demurrer, Brudnell v. Roberts, 


T. 2 G. 3. 2 Wiſm143. 


(D) Mho ſhall take Advantage of an Eſtoppel. 
H E purchaſer of the reverſion of lands demiſed ; for the eſtoppel runs with 


e K. 
(A. x.) Mhat Things are allowed foz Evidence. 
Matters of Recozd. 


O record of a criminal conviction can be given in evidence in 2 civil ſuit, 
for it might have been on the evidence of a party intereſted in the civil ſuit. 
Gibſon v. 3 i T. g G. 2. B. K H. 31 1. | ——— 
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Therefore, if A. convicted of forging a note from B. to himſelf, ſues for other 
notes from B to his inteſtate, and reads a depoſition of a dead witneſs to prove 
"B's owning the notes in queſtion, and the ſame witneſs has ſworn to B.'s ownin 

the forged note, yet the record of conviction for forgery cannot be read, but the 
forged note may, and the marks of forgery ſhewn. Bid. 

A commiſſion of inquiry under the Exchequer ſeal, and an inquiſition taken 
thereon, is admiſſible, but not concluſive evidence of lands having been part of a 
priory, tho' party to the ſuit was no party under this commiſſion. Tooker v. D. 
Beaufort, H. 30 G. 2. 1 . . 146. 

Tenant of a manor has right to inſpect court- rolls; but he cannot have a rule for 


it, without affidavit that he has applicd, and was denied. Barnes 236, 37, 38. 


(A. 2.) What ſhall be ſufficient Proof. 


' Exemplification under the archbiſhop's ſeal, of adminiſtration with the will an- (A. 2.) 
nexed, is a good evidence, tho' it only recites the fact, and ſets out the will in The record or 
bac verba. Kempton v. Croſs, P. 8 G. 2. B. R. H. 108. ä exempliſica- 


tion. 
The foft:a in a former action produced by affociate, is ſufficient to prove that 8 
ſuch action was tried and referred. Parnes 449. 


An officer may be examined as to the condition, but not as to the matter of a 4 3) 
record. Leighton v. Leighton, M. 6 G. Str. 210. A copy 


witneſſes. 
The printed ſtatutes examined with the parliament- roll. Rex v. Jefferies, T. 
G. Str. 440. | 
: A copy of an award, the original being loſt in a mail robbed. Robinſon v. Davis, 
. $520. 
If two are indicted and acquitted, and copy of indictment granted to one only, 
the other may read it in evidence in action for malicious proſecution, Jordan v. 
Lewis, M. 13 G. 2. Str. 1122. | 
If the acts of condemnation of a ſhip in Admiralty Court abroad; are loſt at ſea, 
parol evidence ſhall not be allowed of- the reaſons of condemnation, what was loſt 
being only copy of evidence. Bliedſiyn v. Sedgwick, T. 9 G. 2. B. R. H. 304. 
If an original note is loſt, and a copy offered in evidence, the court muſt firſt be 
ſatisfied of the genuineneſs of the original. Goodier v. Lake, M. 1737. 1 Ath. 446. 
The copy of a copyholder's admittance of 30 years ſtanding, is evidence, tho' not | 
figned by the ſteward. Dean of Ely v. Stewart, T. 1740. 2 Athyns 44. 'Y 
If the patron's name in an inſtitution is left blank in the biſhop's regiſter, 


parol evidence may be admitted to prove who was patron. R. on error from Te- 
land. Bp. Meath v. Ld. Belfield, P. 216. 2. 1 Viſſ. 215. 


(A. 5.) A Verdict, Nonſuit, &c. 


Whether the coroner's inqueſt might be read as evidence againſt the executrix, 
to whoſe advantage it was, dubitatur. Parker C. J. and Powys J. pro. Eyre J. and 
Pratt. J. con. Jones v. White, M 4 G. Str. 68. 

An inquiſition pot mortem, traverſed, and trial thereon, tho' voidable, is evidence. 
Leighton v. Leighton, P. 6 G. Str. 308. 

A ſpecial verdict, to which defendant was no party, given in a cauſe in which the 

Premiſſes in queſtion were recovered on a general verdi&, and the ſpecial verdict 


related to other premiſſes, ſhall not be allowed as evidence, even of a pedi 
Neal v. Wilding, P. 14 G. 2. Str. 1151. . 


The pollen is no evidence of the verdict, without a copy of the final judgment; (A. 6.) 
for judgment might have been arreſted, or a new trial granted. Pitton v. Walter, Wall 
50. Str. 162, | | Fi — 
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(65. ). A Charter oꝛ Deed, under Seal. 


Deed is good evidence, if ſtamped when produced at the trial, though not 
A ſtamped when executed, or when firſt produced. Rex v. Bp. Cheſter, P. 11 6 
Str. 624. | ; 
But annexing another piece of parchment with a ſtamp upon it, will not do ; the 
ſtamp muſt be on the parchment itſelf (and to obtain this the penalty muſt be paid ) 
Rex v. Reeks, M. 13 G. Str. 716. Ld. Raym. 1445. 
A bond, in the condition whereof a mortgage-demile is contained, need not haye 


twoſtamps. Barnes 463. 


(B. 3.) When Proof is neceſſary. 


In debt on bond by the adminiſtrator de bonis non of the obligee, and who was 


the only ſurviving witneſs to the bond, proof of the hand-writing, and ſeveral let- 


ters from the obligor mentioning the bond, allowed good. Gry v. Norris, H. 


36. Str. 34. 8 I, 
Where three obligors, and action brought againſt one only, the other obligor 


allowed to be a witneſs to prove execution of bond by defendant, Leckbart v. 


Graham, H. 3 G. Str. 35. 
If a ſubſcribing witneſs is become infamous, on producing his conviction, his 


hand may be proved as if he was dead Jones v. Maſon, P. 2 G. 2. Str. 833. 
If atteſting witneſs has lived abroad, ſtrict proof of his death is neceſſary; if he 


has lived in England, ſlight proof is ſutticient. Henley v. I lilips, T. 1740. 2 A.- 
kyns 48. 


(B. 4.) When the Decd it{clt. 


Defendant in ejectment refuſing to produce the leaſe in her cuſtody, an attorney 
who had read it allowed to give evidence of the contents. Young v. Holmes, M. 


4 G. Str. 70. 
(Cc) TUrittngs without Seal. 


XN affidavit of the deceaſed allowed to be read, in confirmation of other evi- 
"A dence, to prove his marriage at the Fleet, tho' taken before a ſurrogate, when 
nothing before Eccleſiaſtical Court. Sacheverell v. Sacheverell, March 1716. Court 


| of Delegates. Str. 35. 


Certificate of the commiſſioners, for ſtating the army debts, concluſive, Mozdy 


v. Thurſton, M. 8 G. Str. 481. 
But it muſt be ſigned by them fitting upon the commiſſion. Mountcan v. Wilſm, 


T. 9 G. Str. 568. 

Corporation-books, when publickly kept as ſuch, and the entries made by the 
proper officer. Rex v. Motber ſell, E. 4G. Str. 93. 

A ſurvey taken by one, under whom the party producing it claims, not evidence, 
the other party not being privy. Anon. E. 4G. Str. y. . 

A viũtation made by the heralds, entered in their books, and kept in their 
office, evidence of a pedigree. Pitton v. Walter, H. 8. Kr. 164. 

So the minute- book of a former viſitation, ſigned by the heads of the ſeveral fa- 
milies, and found in a private library, (Ld. Oxford's.) Ibid. 

Copies of corporation- books, or of a poll, are evidence; and in that caſe B. R. 
will not order the original to be produced, without particular reaſon. Brocas v. 


Mayor and Aldermen of London, P. 6 G. Str. 307. 


A letter 50 years old, found in the corporation cheſt, is not a, corporate act, fo 
as that a copy of it may be evidence, but the original muſt be produced. Rex v. 
Gwyn, M. 7 G. Str. 401. | 858 

The cuſtoms of one manor allowed as good evidence of the cuſtoms of another 
manor, in the three northern counties, becauſe anciently they made one earldom. 


D. Somerſet v. France, M. 12 G. Fort. 41. Lowther v. Raw. In the Houſe of Lor as, 


| . Fort, . * 
e _ 5 Fs N. B. 


N. B. The Judges of C. B. and barons of Exchequer declared afterwards, that 
the cuſtoms of other manors ought not to have been admitted as evidence. 
D. Samerſet v. France, M. 12 G. Str. 654. 


ads, | 5 5 jg ; \ | f 

"On an iſſue to try a modus, the plaintiff may be ordered to produce the books of 
former rectors, if they have been produced at the hearing, Hennet v. T1 rep an, H. 
1 2 Bunb. 143. 


company (as Eaſt-India Company) ſhall not be obliged to produce books of 
letters in a cauſe where they are not concerned. Shilling v. Farmer, M. 12 G. Str: 
646: Murray v. Thornhill, M. 13 G. Str. 71. 
The copy of an old agreement, where the original is in the Boaleian, whence 
the Oxford ſtatutes prohibit it to go out. Downes v. Mooreman, H. 1724. Bunb. 
ee lord of a manor, who inſiſts on a modus, not obliged to produce court- 
rolls to ſhew what proportions of it are paid by the other defendant's tenants of 
the manor. Pp. Hereford v. D. Bridgewater, T. 1729. Bunb. 269. 

Indorſement on a bond, of intereſt paid within 20 years, is evidence, tho' under 
the hand of the obligee, if it was made before it could be thought neceſſary to 
encounter the preſumption, Searle v. Ld. Barington, H. 2. G. 2. affirmed in Ex- 
chequer Chamber, and iff Parliament. Str. 826. 2 Ld. Raym. 1370. 

But if the indorſement is after the preſumption has taken place, it is not evi- 
dence. Turner v. Criſp, 13 G. 2. Str. 827. ; 

The cuſtom of archdeaconries in the ſame dioceſe, is not evidence of cuſtom in 
another. Ruding v. Newell, M. 7 G. 2. Str. 957. | 

'  Poſt-office not obliged to produce books in ſuits where they are not party, Grew 
v. Saunders, H. 8. G. 2. Str. 1005, 

If there is a general regiſter-book of a pariſh, into which the entries of bap- 
tiſms are made every three months, from a day-book into which they are made 
immediately, the firſt is the regiſter and evidence, and the day-book not, tho 
they differ, or any thing omitted in the regiſter which appears in the day-book ; as 
B. B. to ſignify baſe born. Per Prebyn and Lee J. contra Page J. May v. May, 
P. 10 G. 2. Str. 1073. 

Bill of parcels from a merchant abroad, with his receipt to it proved, is evi- 
dence of property on an action on policy of inſurance. Ruſſel v. Bobeme, H. 
13 C. 2. Str. 1127. 

An entry in an attorney's debt- book may be read after his death, to prove that 
a deed was made. Warren v. Greenville, P. 13 G. 2. Str. 1128. | 

A plaintiff ſhall be obliged to produce his books relative to his dealings with 
defendant, Goater v. Nunnely, P. 13 G. 2. Str. 1139. | 

Plaintiff in treſpaſs for diftreſs for a fine ſet by the lieutenancy of London, ſhall 
have leave to inſpect their books and take copies, but the commiſſioners ſhall not 
attend with the books. Edwards v. Veſey, T. 8 G. 2. B. R. H. 128. 

Ihe court will not make a rule to inſpect the books of a company plaintiff, if it 
1s not a publick company ; but defendant may give notice to have them produced 
at trial. Charitable Corporation v. Woodcraft, T. 8 G. 2. B. R. H. 130. 

If there is a rule 744 for information quo warranto, the court will make rule for 
defendant to inſpect charter and corporation- books. Rex v. Holliſter, P. g G. 2. 
B. R. H. 245. | | | 
3 151 in a bankrupt's books, before the act of bankruptcy, is evidence. Per Willes 
C. eee: . 2. . X H 378. 

A leſſce of the dean and chapter of Canterbury defendant, in ejectment at the ſuit 
of their truſtee, ſhall not have liberty to inſpect their books. Ord v. Stubbs, J. 
118 12 G. 2. Andr. 47. | 3 

On a rule to ſhew cauſe againſt information quo warranto, by what right defen- 
dat claims to hold a court-leet in a borough, defendant ſhall not have a rule to 
inſpect the corporation-books, for it is a matter of private claim between the par- 
ties, Rex v Bridgeman, H. 17 G. 2. Str. 1203. Cer 

| „05 an information againſt juſtices of a corporation, for taking money for granting 
ale: licences, proſecutor ſhall not have a rule to inſpect the corporation- books. Rex 

v. Cornelius, T. 17 G. 2. Str. 1210. 9 bs 
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If lord of manor brings ejectment for lands, claiming them as copyhold, apai 
' defernidavit; who claims Wb bs freehold, defendant hall” not have 200 to — 
the covurt- rolls. Smith v. Davis, T. 18 G. 2. 1 Vi 104. 

A ſurvey of a religious houſe (in the firſt- fruits- office) tho' the commiſſion is 
loſt. of Killington v. Trin. College, T. 21 G. 2. 1 Will. 175. 

An elector, officer in poſt-office, ſued on 9 Ann. has a right to inſpect corpora. 
tion-books where the freemen's names are inrolled, and to take copies. Barnes 
278. 

OM books of a company not a corporation, nor truſtees for a party, ſhall not be 
inſpected. Barnes 230. | | 

Defendant, holder of ſtakes at a horſe-race, ſhall give plaintiff copy of the race. 
ing articles. Barnes 439. 

The court will. order a juſtice of peace to give copy of information, and to 

roduce the original, (at trial for falſe impriſonment againſt informer) and con 
_ ſtable to produce warrant. Barnes 465. | 

Every member of a corporation has a right to look into the books of the cor. 

ration for a matter that concerns himſelf, tho the corporation is not a party in 
the diſpute. Rex v. The H1ftmen of Newcaſtle, H. 18 G. 2. Str. 1223. 

A ſtranger affected by a by-law has a right to inſpe& and take copies. Barnes 
230. 8 | 

30n information by attorney- general againſt vice- chancellor of Oxford, for mil. 
demeanor in his office, the crown ſhall not inſpe& the archives and-ſtatutes of the 
univerſity. Rex v. Purnell, H. 2 G. 2. 1 Will. 239. 

Every one has a right to inſpect the books of the ſeſſions, for they are pub- 
lick books. Herbert v. Aſbburner, H. 24 G. 2. 1 Will. 295. 

A writing without ſtamps, (being an agreement, “that A. and partners ſhall 
work mines in B.'s ground, and B to have a proportion, and to be alſo partner for 
an eighth, ) which is not a leaſe nor an aſſignment, may be given in evidence on treſ- 
paſs brought by A. againſt a ſtranger. Harker v. Birkbeck, T. 4 G. 3. 3 B. M. 15 56. 


- 


(C. 1.) Proceedings in Courts, 


Sentence in the Spiritual Court, in a cauſe of jactitation, is concluſive evidence 
againſt a marriage; Clews v. Bathurſt, H. 7 G. 2. Str. 960. Hatfield v. Hatfield, 

in Parliament, 1725. Str. 961. tho' there is an appeal entred, and tho' ſentence 
was given after iſſue joined at common law. H. R. H. 11. 

Sentence in Spiritual Court in a cauſe of contract, is concluſive evidence, on non 
aſſumpſit pleaded, in an action on contract of marriage. Da Cota v. Villa Real, 

H. 7G. 2. Str. 961. B. R. H. 8. 

Sentence of a foreign Admiralty, condemning a ſhip as unfit, cannot be read in 
an action on the charter-party, which is a contract under ſeal at land. Burton v. 
Fitzgerald, T. 10 G. 2. Str. 1078. | 

Judgment of ouſter againſt bailiffs of a corporation, is good evidence againſt one 
making title as elected under their bailiffſhip. Rex v. Hebden, P. 12 G. 2. Str. 
1109. * | | 

if Boplicate of inſolvent debtor's diſcharge at Seſſions, is evidence of his diſcharge. 
. Gillamv. Stirrup, T.8 G. 2. B. R H. 145. | 

But not of any fact which is the foundation of their juriſdiction. id. Savage 
v. Field, M. 9 G. 2. B. R. H. 186. 1 

If it recites that due notice was given, and the perſon who gave the notice is 
dead, it ſhall be evidence that 30 days notice was given. 14d. 

If a man ſued and taken in execution in a Court of Conſcience, brings treſpaſs, 
&c. for it, he ſhall have liberty to inſpect the books as far as relates to the ſuit 
againſt him. Wilſon v Rogers, M. 19 G. 2. Str. 1242. | 
Sentence in Eccleſiaſtical Court for fornication, &rc. in a criminal way, is not 
evidence againſt the iſſue; otherwiſe if a ſentence on the point of the marriage, 
and no colluſion. Brownſword v. Edwards, H. 1750. 2 Vezey 24%, 

Two allowances in Eyre, temp. Ed. 1. and judgment in treſpaſs, temp. Ed. 3. are 

not conclufruve evidence of a right to wreck ; and uſage for 92 years laſt is ſtronger. 
Biddulph v. Ather, T. 28 & 29 G. 2. 2Will,2%, © 6 | 
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"Copy of x bill in Chancery wrote c/cſe on treble ſixpenny. ſtamps, may be read. 
ef Whether one three-penny ſtamp is not ſufficient, Denn v. Fulford, T. 1 G. z. 
1 B. M. 1477+, 8 1] 0 

4 nation in a foreign attachment, which appears to be ſubſequent to action 
in C. B. is no evidence. Barnes 195. 


The depoſition of a perſon who was formerly a witneſs, but is now become in-. 4.) 
tereſted as executor, and whoſe depoſition was taken after making the will, cannot —— 
be admitted. More v. Ellis Freeman, H. 1725. Bunb. 205. 

The depoſition taken before a witneſs is intereſted, cannot be read after he is be- 
come intereſted, as if he was dead. Batter v. Ld. Fairfax, T. 4G. Str. 101. 

Parol evidence ſhall not be admitted to explain a depoſition. Wilſon v. Poulter, 
H. 1G. 2. Ser 794. 

Depoſition, tho' taken 50 years before, cannot be read without ſome account of 
witnels's death; or that he cannot be heard of, on inquiry. Benſon v. Olive, M. 
5 G. 2. St. 920. : 

No examination ſhall be read tho' ſigned by a magiſtrate, unleſs ſigned by the 
party. Tirenian v. Henwell, T. 9 G. 2. B. R. H. 306. 

The depoſition of a perſon examined in Chancery, may be uſed in a ſuit of law 
between the ſame parties, if he is dead, cannot attend thro' ſickneſs, or is not 
amenable. Fry v. Wood, P. 1737. 1 Athyns 445. 

The court will not give leave for witneſſes, prifoners in execution, to be exa- 
mined, and their depoſitions read in evidence, without conſent. Barnes 222, 223. 


—. 
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EXCOMMENGEMENT T. 
(B) The TUrit de Excommunicato capiendo. 
| (B. 1.) When it lies. 


F a priſoner for debt in Newgate is removed to the Fleet, and afterwards ex- 
communicated, Chancery will not order the curſitor to make out a writ 
directed to the warden of the Fleet, for it muſt be directed to the ſheriff; and on 
his returning nan e/t invent. in B. R. that court will grant hab. corp. and then 
7 the priſoner with excommunicato capiendo. Strudwicke's caſe, T. 1730. 2 P. 
2 Fe | 
It lies on an appeal and complaint of nullity ; for it is their form, to which 
regard muſt be had. Rex v. Eyre, T. 16 G. 2, Str. 118g. , 
If a judge ex officio excommunicates a man who appeals, he muſt make the judge 
a party, for there can be no other; and if the ſuperior juriſdiction thinks he has 
done the man an injury, he ſhall pay coſts, and be excommunicated for nonpay- 
ment, Ibid. MG 
If the writ is iſſued from Chancery, opened and inrolled in B. R. and on ex- 
ceptions taken a rule made, for proſecutor to ſhew cauſe why the delivery of the 
Writ to the ſheriff ſhould not be ſtaid, and before that can be done the return is 
out, another writ may be ſued out from Chancery, not from B. R. Bid. 
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A writ of /ignificavit is good, (B. 3.) 
If the cauſe is ſufficient, tho' ſet out only generally, not ſpecially. . In what man» 
If it ſays the offender efficiated, without where ; for officiate implies in publick. 
Tho it does not ſay the offender has officiated fince the monition. 
Tho it does not ſay he officiated at the time of the excommunication in the 
dioceſe of L. aw heats, a 3 : 
| Tho! it does not ſay the excommunication was pronounced by a perſon in boly 
orders, if it ſays he was lawfully authorized. „„ 
Tho it does not ſay when the excommunication was pronounced. 


41 


© £ Ke 
% . 


A clergyman of the church of England acting contrary to the rules and diſcipline 
thereof, may be excommunicated, notwithſtanding the Toleration- Act. Trebeck 


v. Kiith, H. 1742. 2 Athyns 498. 


326 
3 * 


enomr (k. 41, che chen Writ ſhall be executed, 


It may be ſuperſeded after it is recorded and delivered out, and before the return. 
Rex v. Theed, H. 3 C. | Str. 43. | 5 JOU IR 

If it is in a ſuit pro correctione morum, it is too general. Bid. 

Or for not appearing to anſwer certis ar/iculis anime ſuæ ſalutem, morumque cor. 


rectionem concernentibus. Rex v. Mynnery, H. 4 6. Str. 76. 


If the writ, in reciting the /fgnificavit, omits the nominative caſe, i. e. the name 
of the perſon excommunicated, yet the court will not quaſh it, for moſt of the 
writs are ſo. Rex v. Clarke, H. 6 G. Str. 265, 

The defendant ſhall not be deprived of the benefit of the rules. Rex v. Buck. 
land, H. 7 G. Str. 413. 

If the writ is cauſa defamationis five convicii, it ſhall be quaſhed as uncertain, 
Rex v. Smith, H. 6 G. 2. Str. 940. 

But not for ſlander or defamation, for that is not uncertain. Rex v. Neat, J. 


6 G. 2. Str. 950. 


If: the /gnificavit is concerning a matter merely ſpiritual, it is not ſufficient, and 
ſhall be quaſhed. Rex v. Eyre, M. 10 G. 2. Str. 1067. i 

Significavit, in a cauſe for ſubſtraction of tithes, and other eccleſiaſtical duties, is 
good; if in the disjunctive, or other, Cc. it is bad for uncertainty. Rex v. Turfect, 
AM. ie. 3. F. R. H. 314. 

If the writ commands the ſheriff to hold two defendants “ till they have made 
ſatisfaction,” ſo that if one alone made ſatisfaction, ſhe could not be diſcharged ; 
the writ ſhall be quaſhed. Rex v. Caper, P. 11 G.2. Audr. 220. 


CCC 


(A) Execution in Actions real. 
(A. 5.) By Habere facias Poſſeſſionem. 


1 F immediately after the writ is executed the tenant in poſſeſſion attorns to ano- 
ther, the court will grant a new writ; but not where poſſeſſion has continued 


as delivered for a month. Goodright v. Hart, P. 2 G. 2. Str. 830. 


(3. 5.) 
What ! 
&c | 
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(B) Execution foꝛ the King. 


N a bond from a man, as ſecurity for another to whom the crown's money is 
intruſted, a ſcire facias ſhall iſſue. Rex v. Yale, in Sc. H. 1719. Bunb. 58. 
On a dormant extent (though an inquiſition has been taken) no proceſs ſhall iſſue 


without motion. Rex v. Robinſon, in Sc. P. 1720. Bunb. 62. 


Though a ſcire facias has iſſued on a bond, yet an immediate extent may after- 
wards iſſue, and the King may proceed on one, or on both. Rex v. Blundell, in &c. 
P. 1721. Bunb. 74. | | 

A ſtranger has a right to prove his property in goods taken by extent, on taking 
the inquiſition, without being put to plead ; and if refuſed, and the extent and in- 
quiſition returned, they ſhall be ſuperſeded, and a new extent of the ſame date iſlue. 
Bulley v. Blommart, T. 1727. Bunb. 233. Be As 


If on an extent, an Inquiſition is taken, and a term found, and defendant plead to 


ſhal ws it, and it is found for the crown; there ſhall. not be a venditione exponas, but an in- 


e ſhall ĩſſue to put the crown in poſſeſſion. Rex v. Rawlins, in Sc. H. 1720. 
Bun 50 71. ; Ann 


(O) Execution 


. 


ond action on the ſecond judgment; the court will grant a ſuperſedtas for the two 


} * ou ee 
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(o) Execution foꝛ a common Perſon; in perſonal Actions. 


/ 


(C. 3.) Execution againſt Goods and Chattels, 


EVARI lies not for a fee farm-rent, the remedy is by diſtreſs. Lupton v. | (C. 3. 


Barker, P. 1741. Bunb. 348. | tip Jovi th- 
Ciass 
Nothing can by on in NN (0e cannot be fold ; as deeds, writings, &c. (c. 4) 
Francis V. Naſh, 70. 2. 5 $ 3+ - By ficri fa- 
Bank-notes, &c. cannot be taken in execution. Bid. cias. 
| What things 
Poundage, and other neceſſary charges, may be levied out of a penalty, Barnes wh = 
I 8. : 0 : How the 
After execution, though on judgment for a penalty, the court cannot refer to ſheriff ſhall 


prothonotary, to examine into money due, and order reſtitution of ſurplus. Barnes 1 upon 


204. 


If defendant is in cuſtody on a ca. ſa. and a f. fa. is taken out, the ſheriff un- (C. 6.) 
der that may ſeize a leaſehold ; and if after the return he ſells it, though no conti- How he ſhall 
nuance of the writ of execution, nor any writ of venditioni exponas, the purchaſer {. 
gains a title; and this whether the ca. /a. and f. fa. are in the ſame county, or not. 


Jeanes v. Wilkins, H. 1748. I Vezey 195. 
The court will order the ſheriff to bring into court money levied by him on (C. 7.) 


ſeri facias. Thompſon v. Dempſter, M. 9 C. 2. B. R. H. 180. How he ſhall 


If ſheriff levies money, and makes his return at the return of the writ, when de- ory the re- 
urns 


fendant has not lain two months in priſon, he muſt return, he has levied, &c. but if 
he does not make his return till after defendant has lain two months in priſon, and 


thereby is become a bankrupt prior to the time of executing the execution, he muſt 


return nulla bona, Cooper v. Chitty, NM. 30 G. 2. 1 B. M. 20. Coppendale v. Bridgen, 
7. 32 & 33G.2. 2 B. M. 814. | 


No venditioni exponas ought to ifſue without motion. Per Price B. Rex v. Reeve, (C. 8.) 
in Sc, T. 1719. Bunb. 45. Venditioni 


| exponas. 
(C. 9.) By Capias ad Satisfaciendum. 


If defendant omits to plead a miſnomer, he may be taken in execution by the 
wrong name. Crawford v Satchwell, M. 1 G. 2. Str. 1218. N 
„ If ca. ja. is made returnable wrong (as in vacation- time) yet the writ is not 
vid; but only liable to be ſet aſide on motion, for irregularity. Campbell v. Cumming, 
T.1G.3. 2 B. M. 1187. | 
(C. 10.) 


| Defendant diſcharged by ſuperſedcas before judgment, may afterwards be taken in when be! 
execution. Barnes 370. | CJefendant//” | 
; t | | ſhall be ia a! 
Defendant diſcharged by ſuperſedeas after judgment, may not afterwärds be 3 
taken in execution. Barnes 375, 376. | | When not 
The ofticer cannot juſtify breaking open the window or outward door, but if BE ps 1 
once in the houſe, he may break open inward doors. Fofter 319, 320. what ſhall be. 


Only the occupier and his family, whoſe ordinary reſidence is there, have this 
privilege. The houſe of another is not the caſtle of a ſtranger. Bid. 
If defendant ſurrenders in diſcharge of bail, and plaintiff does not proceed againſt (C. 13. 
„, he may have a ſuperſedeas to the execution the 4th term after, both incluſive. ms Na 54 
Smith v. Green, P. 1923. Bunb. 128. l e e ee eee be 
If defendant after judgment ſurrenders, and lies two terms, without being charged charged. 


in execution, during which plaintiff brings action on the judgment, and recovers, 


and plaintiff lies two terms more without being charged, and plaintiff brings a ſe- 


4 farſt 


n all be n 


* 
1 
; 
* 
1 
" 
Pn 
Jy 
ſr 
* ' 
ul 
* 
11 
i 
' 
CT » 
—_— 
4 
| 
* 
* 
4 
* 4 
i 
14 j 
1 
KJ 
1 
1 
* 
* bs 
v3 
17 
k 
1 
*] 
\ 6 
4 
1 £ 
45 
1 
4 
* 
1 
4 
4 + Wn 
| 
[ 
_- 
0 
: l 
0 
4 
Tx 
\ 
_- 
z 
+ 
7 
x 
ZI 
„ 4 
+4 
7 
q j 
, » 
- o 
my 
PI 
* 
# 
bd i 
FEW 
. 
. 
= 
* 75 i 
4 G 
| a 
1 
1 
4 f 
- » 
4: 
. n 
or” 8 
. 
4 
4 "Hy 
1 
$ 
\ 
„ . 
j 1 
0 
5 
7 8 
1 
l 1 
= . 
q 4 
& „ 
144 
3:4 
9 
55 
x 4 
- 
* | | 
+58 
I - 
: - 
4 
-Y "- 
G 1 
+ 3D - 
* 14 
„ 
A 
> , 
4 
4x 
N 
cy 
<7 
F * 
4 $i 
1 q 
& 
1 * 
> 1 4 
* 
p + 
N «09 
+ 0 
N 
- c © 
N 
19 
1 
1 
12 
Ll 
1 
7 
. 
„ 
7 
* 
4 7 
n 
3 ic 
2 4 
7 
"a 1 
2 q 
Kt 
"Hf 
"Y . 
"MM 1 
"8 
xt g 
15 EF "4 
We [ 
1 
'Y 


S ES fr ion. 


firſt actions, and order common bail to be taken for the third. Chambers v. Roli 


E „ at AS 
Ia crmmiltitur is entered on the roll in time, it is ſufficient ; and defendant ſhall 
not be diſcharged, though there is no committitur- piece. Dutcheſs Marlborough y 
Widmore, H. G G. 2. B. R. H. 2 8. 8 9 
If defendant is ſuperſeded for plaintiff's not proceeding to judgment in three 
terms, plaintiff may afterwards proceed to judgment, and take him, or charge hiin 
in execution. Mitebel v. Patr, T.g G. 2. H. R. H. 287. 

If defendant ſurrendered in diſcharge of bail, is afterwards, without notice to 

plaintiff, removed to the Fleet, and next term plaintiff charges him in execution as x 
priſoner in B. R. the court in the term after will grant him a /uper/2deas; for plaintiff 
ſhould have aſked to ſee him, and priſoners ſhall not be obliged to give notice of re. 
moval. Frlzes v. Allen, P. 1 G. 2. Str. 1153. 
There is no extenſion of the time to the continuance- day after term, nor is an en- 
try in time in the marſhal's book ſufficient, the committitur mult be actually entered 
on record before the end of the ſecond term. Unwin v. Kirchoffe, M. 18 G. 2. 
Str. 1215. Fotterel v. Philly, H. o G. 3. 3 B. M. 1841. 

The court will not diſcharge on motion an infant plaintiff ſuing by precbein amy, 
taken in execution for colts. Gardiner v. Holt, M. 18 6. 2. Str. 1217. : 
If after writ of inquiry awarded, and before it is executed, plaintiff becomes 
bankrupt, and proceeds to execute the inquiry, and to final judgment, in his own 
name, and then aſſignees bring /cire facias, to which defendant (a priſoner) pleads a 
plea held bad on demurrer; defendant ſhall not have ſaper ſedeas, becauſe not charged 
in execution the term after final judgment, for his own bad plea prevented it. 


Bibbins v. Mantel, P. 8 G. 3. 2 Will. 378. N 
Plaintiff ſhall have every day of the ſecond term after final judgment ſigned, to 
charge a priſoner in execution; therefore if defendant hinders plaintiff from fo doing 
for ſeveral days, by bringing writ of error, he ſhall not have ſaperſedeas. Garrat v. 
Mantel, P. 8 G. 3. 2 Will. 380. Barnes 369, 379. | 
A. arreſted at the ſuit of B. on ca. ſa. pays the money to ſheriff, he cannot apply 
that money to a fl. fa. againſt B. at the ſuit of A. but ſhall pay B. the money levied 
under the ca. ſa. Barnes 214. 
If defendant has /uperſedeas, but does not lodge it before the habeas corpus, he ſhall 
be charged, and may apply afterwards; plaintiff may proceed at his peril. Barnes 
79. - 
, if defendant is not charged in two terms by accident only, (as the writ directed to 
the ſheriff of a city, inſtead of the county) he ſhall not be diſcharged. Barnes 380. 
If plaintiff does not proceed to final judgment in the third term after declaration, 
incluſive, defendant ſhall have ſuper ſedeas. Barnes 359. 
So for want of getting demurrer argued. Barnes 383. | 
If priſoner eſcapes, his recaption is the time of-his render, and. plaintiff has time 
from thence, Barnes 382. | 01 3 
Priſoner cannot apply for ſuperſeaeas, and alſo to be diſcharged on the lord's act. 
Barnes 383. : = Wa n 
If plaintiff is rendered in vacation, it ſhall be conſidered as of the preceding term. 
Barnes 386. 
Delivery of ca. /a. to gaoler is not ſufficient charge in execution; it muſt be de- 
vered to ſheriff, and his warrant to gaoler. Barnes 389. 
\. Plaintiff's attorney proceeds irregularly to interlocutory judgment, waves it, and 
gives new rule to plead; if he does not proceed to final judgment in three terms, 
defendant is not to be hurt by plaintiff's miſtake, and ſhall have ſuperſedras. Barnes 
o. PI 791 9 
5 Defendant obtains ſuperſedeas for want of proſecution, and is again arreſted as 
drawer of a bill, for part of original debt, which is not agcepted,; this creates no 
new debt, and he ſhall have ſuper/edeas on common appearance, Barnes 797. 
Defendant ſuperſedable for want of judgment in three terms, ſummons plaintiff, 
who obtains judgment after the three terms, brings hab. tor. ad ſatisfaciendum, and 
charges him in execution, he ſhall have /uper/edeas.. Barnes 388. 
Af writ. of inquiry is executed before a perſon not properly deputed, defendant 
ſhall have /aper/edeas for want of judgment. Barnes 38. lk 


* * 

« #5, es 
by,” 
* 


BE GRE ST - 329 
It defendant has rule for ſuperſedeas, for want of judgment; but before diſcharged, 


laintiff charges him with new declaration on different cauſe of action, he cannot be 
| Ec harged. Barnes 500, | | 


(C. 14. By Elegit.) 


If no lands is returned, ſheriff need not return an inquiſition. Stonehouſe v. Ewen, 
T. 46. 2. vir. 874. 


(0) To what Time an Execution relates. 
(D. 2.) As to Goods. 


Fieri facias teſted before, but delivered to ſheriff after defendant's death, is 
good; per cur. clearly. Springer v. Somerville, M. 1729. Bunb. 271. 
Teſlatum capias teſted the laſt day of term is good, tho' the judgment was not 
ſigned till after term. Deakin v. Cartwright, H. 12 G. 2. Andr. 308. 

If a feri facias is fraudulently or inſufficiently executed, and no perſon left in 
poſſeſſion, and another plaintiff gets his execution executed afterwards; this ſecond 
ſhall ſtand good, and the ſheriff may return nulla bona on the firſt. Bradley v. 
Wyndham, II. 17 G. 2. Wilſ. 44. | 


(E) Wy whom it ſhall be ſued. 


I F on judgment by huſband and wife plaintiffs, the fieri facias is to have the 
money to be rendered to the huſband only, it is irregular, and ſhall be ſet aſide. 
Barnes 424. | 


) By whom it ſhall be done. 


Y 12 G. 2. c. 13. J. 4. Sheriffs officers ſhall indorſe attorney's name on writs, 
under 5 /. penalty. : 


H) When Execution may be after a foꝛmer Execution. 


15 plaintiff takes out an elegit, and levies part of the debt upon the goods, and 
has a nichil returned as to the lands, he may afterwards ſue out a capias ad ſa- 
tisfactendum. Beacon v. Peck, M. 6 G. Str. 226. ; 
And if defendant is in cuſtody, he thall not be diſcharged, tho' part of the 
debt is levied by elegit on his goods, if it be returned that he has no lands. 
' Lancaſter v. Fielder, M. 13 G. Ld. Raym. 1451. 
If defendant is in cuſtody on a ca. ſa. and a fi. fa. is taken out, the court will ſet 
it aſide on motion. Feanes v. Wilkins, H. 1748. 1 Vezey 195. 
On judgment in Mzddleſex, fi. fa. returned nulla bona; common f. fa. (without 
teflatum) may iſſue to another county. Barnes 196. | 
The firſt . 7a. needs not be filed before 7eftatum iſſues, it is enough if produced 
returned. Barnes 200, 208, 209, 211. | SR 
If a moiety of damages is levied on one bail, plaintiff cannot have ſecond exe- 
cution againſt him, tho' the other bail is inſufficient, for he might have levied all 
at inſt. Barnes 202. a £ 
IIA. fa. is executed. and part of the debt levied, plaintiff cannot before the re- 
turn ſue out teſlatum fi. fa. and levy the reſidue. Barnes 213. 


(1) By what Court Execution ſhall be gzanted. 
2 (8. z.) How it ſhall be awarded: 
IF judgment is confeſſed with an expreſs ceffe executio, and execution is taken 


A out within the time, the court will ſet it aſide; but if defendant pretends to a 


Nay by long collateral agreements he muſt apply to Chancery, Francis v. Naſh, 
7. 7 G. 2. B. R. H. 53. 
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The condition of a bond is a cect executio on a warrant of attorney to confeſ; 
judgment for the N F Anon. 75 9 G. 2. B. R . H. 270. ; 

Plaintiff cafin6t have ca. ſa. and i. fu. at the ſame time, and warrants there. 
upon; both ſhall be ſet aſide. Barnes 198. 


Nor execution in one court, if he brings action on the judgment in another. 
Barnes 203. | 

Judgment recovered, pending error on that judgment, action on it, and judo. 
ment and execution ; this-is regular, tho' court would ſtop proceedings in ſecond 
action, pending error on the firſt judgment, on application made before ſecond 
judgment, not after. Barnes 202, 203. | 

All proceedings after appearance ſhould be in the fame office; therefore, if judg- 
ment in one office, and two ff fa. in another, and nil; then judgment revived, and 
fr. fa. and venditioni exponas in the ſecond office, it is irregular; but after two years, 
and action againſt ſheriff for falſe return, the court will not ſet them aſide. Bay yg 


204. 
If plaintiff brings action on judgment, he cannot take execution on the judgment 


till he has diſcontinued the action. Barnes 208. 


(I: 4.) Scire Facias quare Executionem non, &c. 


If H. fa. ſued within the year, and nulla bona returned, and continued down 
ſeveral years, a capias ad ſatisfac. may iſſue, without a ſcire facias. Aires v. Har- 
dreſs, T. 4 G. Str. 100. | 

If plaintiff gets judgment in the petty-bag, (or any court) and is ſtaid by in- 
junction; after year and day, he cannot ſue out execution without ſcire facias. Hod- 
fon v. E Warrington, H. 1729. 3 P. V. 35. Barnes 197. 

If execution is not returned by the ſheriff, or not filed, continuances on it can- 
not be entered on the roll; and if they are, and thereupon a ca. ſa. after the 
year, without ſci. fa. defendant ſhall be diſcharged out of cuſtody, and plaintiff 
pay colts, Blayer v. Baldwin, T. 31 G. 2. 2 Will. 82. 

The year ſhall be computed from the day of ſigning judgment to iſſuing the 
writ, not by the number of terms. Barnes 197. | 

udgment, action on it, ſuperſeded for want of declaration; ca. ſa. after a year 
from the judgment without ci. fa. ſhall be ſet aſide; for the cap. ad reſpondendum 
will not warrant continuance on the roll. Barnes 206. 

Sci. fa, muſt be in the ſame county where judgment, or where execution awarded. 
Barnes 207, | 

If i. a. is not returned, continuances entered on the roll are not ſufficient to 


ſupport ca. /a. on a judgment not revived, Barnes 213. 


+ —« 
) When an Elloin does not lie. 


1 T does not lie for defendant ſued by original, and arreſted upon a ſpecial capias; 
and though it is caſt with the clerk, and for want of plaintiff's adjourning it de- 
fendant ſigns a non pros; yet plaintiff may deliver declaration, give rule to plead, 
call for plea, and for want of it ſign judgment. Barclay v. Earl, T. 16 G. 2. 


Str. 1194. | * | FE 
If it appears on the face of the entry, that the eſſoin was caſt by defendant s at- 


torney, it is void. Anſon v. Tefferſon, P. 3 G. 3. 2 Wilſ. 164. 


— 8 5 EXT ORT ION. 


err R ee 
(A) hat ſhall be, 
(A. 1.) By the Common Law. 


F the chancellor and regiſter of a dioceſe compel an executor to prove will in the 
1 biſhop's court, knowing it had been proved in the prerogative, and take fees. 
Rex v. Loggan, H. 4 G. Str. 73. | 
If a bailiff takes or bargains for money to be paid him by A. to accept A. and B. 
as bail for C. whom he has arreſted, Sroteſbury v. Smith, H. 33 G. 2. 2 B. M. 924. 


I ( hat Fees not allowed. 


1 9 
i ECEIVER of fee-farm rents can take only 4 d. for one acquittance, (though q 
4 for ſeveral years;) and if the party brings the acquittance ready written, he muſt 1 
| | fign it gratis; and if party tenders his rent, and refuſes to pay for the acquittance, 1 
I receiver cannot diſtrain for both. Roberts v. Myddleton, P. 1741, Bunb. 348. Y 
1 i 
1 3 9 
WS: j 
r I 


(B) Uhat is not eſſential, | 1 
. 


F two deeds bear date the ſame day, and are manifeſtly but one agreement, that 
L ſhall be preſumed to be executed firſt, which will ſupport the clear intent of the 


parties, in a family-ſettlement for valuable conſideration. Taylor v. Horde, H. 30 
. 2. 1 B. M. 60. 


5 (E) The Parts of a Deed. 


4 
© 
y 
Y 
4 
4 
4 
4 
_— 
\ 
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. 
9 
A 
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W Nominal manor will paſs under the general words, meſſuages, lands, tene- - # 
ments and hereditaments, Norrzs v. Leneve, P. 1744. 3 Atkyns 82. e. well 


deſcribed. 
| 5 By what 
— — names they 
paſs. 


% +, © © Ki 7 
(A) A Feoffment. bot” 
(A. 1.) Of what Effect it ſhall be. 


A Feoffment paſſes or extinguiſhes all collateral rights; thus it extinguiſhes a 
Tight to a way, Barnes 155. 5 | 


„ a 
o 
f 
— x 
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FINE. 


(E. 717 


By dedimus 
rn. 


(E. 14) 
Sur concahr. 


this is not a ſeiſin to warrant the fine, and it has no operation to alter the right of 


B) B whom it may be levied, 
Y tenant in tail who has committed murder before conviRtion ; 44 it Chall bar 
the heir in tail. Stevens v. Winning, H. 4 G. 3. 2 70. 219. 
By infant truſtees, by order of Chancery. Barnes. 217. 


If it is ſuggeſted that cognizor is inſane, he may be produced a examined in 
court. Barnes 218. 


(E) The parts of a Fine. 


F conuſor dies before return of writ of covenant, it ſhall be vacated by the court, 
1 without error, though it has paſt all the offices; for the poſt-fine (which is the 

King's filver, and the prefine is not) became due, and was paid after death of conuſor. 
Mails v. Birkett, H. 33 G. 2. 2Wilſ. 115. 

If the conuſor is alive at the payment of the prefine, the fine is good, though he 
dies after the zefte, and before the return of the writ of covenant. Barnes 214, 
215. Q. tamen, et vide (E. 8.) 

The due acknowledgment muſt be ſworn to before a juſtice of C. B. or it cannot 
paſs. Oath before C. J. in America, and atteſted by a . not ſufficient. So held 


P. 8 G. 2. Barnes 216. 
But fine taken at Hamburgh, paſſed on oath before a clerk of the Hamburgh Chan- 


cery, and authenticated by his certificate as a notary. M. 24 G. 2. Barnes 217. 
Fine may paſs on the affidavit of a commiſſioner, though not an attorney. Barnes 
217. N 
It may paſs, though not ſigned by cognizor, on athdavit * commiſſioner to the 
due acknowledgment. Barnes 219. | 


(E. 8.) Licence to agree. 


After return of writ of covenant in the life of cognizor, and entry of poſt-fine at 
King's filver-office, though after death of Cognizor, caveat is too late. Barnes 


218. 
If fine is taken, and cognizor dies, and then writ of covenant is-ſfaed out, teſted be- 


fore the ded. pot. but returnable after cognizor's death, and fine paſſes the offices, 
and King's filver recorded before caveat, yet it is void. The concord is to be made 
at return of writ of covenant ; if party dies n there can be no agreement. 


Barnes 220. 


Fine fer conceffit, and fine fur conuzance de droit come ceo, &c. cannot paſs in one 
fine ; if a caption is for both, one may be ſtruck out. Barnes 216. 


(H) A Fine, how avoided. 


1. BY Plea. 


F a ſhare in the 1 River is ſettled on A. for life,” bith remainders over; and 
on his death, his heir having the ſettlement conceals it, and claims a right to it, 
as if no ſettlement made, and levies a fine of it, and then receives the dividends; 


4 Lord Tounſhead v. Windban Aſh, P. 1745. 3 Atkyns 336. 


47: 4. jo | de ma 4 1 no 847 bg 25310, 17 + 


| 
Truſtees, in whom the legal eſtate is, on feveral truſts, particularly to raiſe mo- 
ney, ſuffer one in remainder to continue in poſſeſſion! 'of the eſtate he is only tenant 
t will to them, and a fine levied by hi | is Pg 20 n Panfret v v. NEON Rauche, 


V $3N BALTES 50 wy wn Kuba 


2 By 
14. 
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rn. 
e) Who are barred by a Fine. 
(I. I.) Parties and Privies. 


F lands are limited to A. for life without waſte, then if B. his wife ſurvive and 
I have iſſue living, B. to have a rent-charge of 20 l. and after the death of both, 
this ſame rent-charge to the heirs of the body of them ; and afterwards A. and B, le- 


y a fine of the lands ; the rent-charge is well barred, B. being tenant in tail. 
Whitfield v. Fauſſet, H. 1749. 1 Vezey 387. 


333 


(I. 2.) Strangers. 


o N-claim on a void fine is of no effect. E. Pomfret v. Ld. Windſor, T. 17 52. 
2 Vezey 472. 


If lands are limited to the uſe of A. for life without waſte, and if B. his wife I. 3.) 
ſurvive him, and have iſſue then living, then ſhe to have a rent-charge of 20 1. * n 
and from the death of both the heirs of the body of them to have one annuity of 
201. theſe are two diſtinct rents, {/emb.) ; and therefore a fine by A. and B. is no 
bar to the rents to the heirs of the body, which is in the nature of a ſpringing uſe 
of the rent, not ariſen, but a mere poſſibility, which cannot be barred. Mbigſieid v. 

Fauſt, H. 1749. 1 Vezey 387. 


(L) How a Fine operates. 


F lands are deviſed to A. and B. and the ſurvivor, and his heirs, in truſt to ſell, 

A and B. by fine may paſs a good title to a purchaſer by way of efoppel; per 
Talbot C. who cited Weale v. Laver, Polexfen 54. that a fine paſſes an eſtate not 
veſted by way of efoppel, and conveys the intereſt of ſuch eſtate accruing by con- 
tingency happening afterwards, Yick v. Edwards, T. 1735. 3 P. V. 372. 

A fine /ur conuſance come ces, &c. without conſideration or uſes declared, whether 
the conuſor is in poſſeſſion, or the fine is of a reverſion, enures to the old uſes, and 
the conuſor ſhall be in of the old uſe; and tho' it paſſes nothing, yet after five 
— and non- claim, it operate; as a bar. Armſtrong v. Wolſey, H. 28 G. 2. 2 
Will. ig. 

If a marriage- ſettlement by leaſe and releaſe has a covenant to levy a fine, which 
is done afterwards in the ſame term, and after the marriage, the operation of the 
deeds and of the fine ſhall not be divided, and conſidered diſtinctly; the deeds were 
, Incompleat, and only executory till the fine is levied ; they operate as declarations 
of the uſes which ariſe out of the fine which paſſes the eſtate, and all ſhall be 


taken together as one and the ſame aſſurance. Doe v. Whitebead, H. 32 G. 2. 
2 B. M. 704. 7. | 
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87 ; 11 AO © ) 8 Remedy , by Juſtices of Peace. 
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1 F the conviction is in the preter- perfect tenſe, acegſimu & vidimus, inſtead of 

py the preſent tenſe, it (hall be quaſhed Rex v. Landen, J. 7G. Str, 443. 
e of, peace wal fe the fine and chey muſt do ic before they ee. 
mitit ie oftender,.thg' they may take a reafonable time to conſider. of it. If no fine 

0 1 ſet Þy the juſtices, and the offender is committed, B. R. cannot ſet the fine, but 

. ill quaſh the conviction. Rex v, Eluell, M. 1 G. 2. Str. 794» Ld. 8. 14 14. 
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4 1 * . 2. Ti 


—— —ꝛ. 


hs 


— * 
7 

#1 

ws 

- 3 

-4©< 

1 

1% 
_— 

ÞF 
HR 

_ 

4 
+ © 
q * 

_ 
% F * 

1 

- 
- * 

* 

* 

4 

* Ll 

= 

'= 3 

73 

1 U 

155 1 

9 

83 

- by 
15 

1 

** 

* 

5 * 
5 „ 
a \ 

1 
1 
CT IH 

1 
5 5 
15 


— 


F/ OHR GE AB L E E NT. R V. 
14.0. 3.) By Indietment. 


One joint- tenant may be indicted for a ſorceable entry upon the other 9 
| tenant. Rex v. Marrow, M. 9 G. 2. B. R. H. 174. 


ene (D. 5.) When Reſtitution ſhall be made. 


When the conviction is quaſhed, reſtitution muſt be awarded, tho the partys 
title is expired ſince the conviction. Rex v. Jones, M. 8 G. Str. 474. 

If inditment is removed by certiorari, B R. may award reſtitution, diſcretion. 
ally; and will do it, unleſs defendant plead very ſoon, and take notice of trial 
within term. Rex v. Marrow, M. 9 G. 2. B. K. H. 174. 


(D. 8.) | Suppreſſion of Riots. 


8 D. 8.) If fix perſons are indicted, two of them die untried, two found not guilty, and 
bat hall be two found guilty, it is good; for it ſhall be ſuppoſed it was committed with thoſe 


— who have not been tried, and judgment ſhall not be arreſted. Rex v. Scott, 
M. 2 G. 3. 3 B. M. 1262. 


(D. 16.) Articles of the peace cannot be exhibited, without oath, by a quaker. Rex v. 
2 of Green, T. 8 G. Str. 27. | 
How granted B. R. will reje articles of the peace, if the parties live far off in the country, and 
upon a ſup- direct the exhibitant to apply to a juſtice in the neighbourhood, Rex v. Ware, 
— P. 132 G. 2. 1 B. M. 780. 7 

Or they may receive them, and iſſue attachment of the peace, with an indorſe- 
ment authoriſing any juſtice in the county where defendant reſides, to take ſecurity, 
&c. and ſpecifying the ſums. Rex v. Bowmaſter, T. 33 & 34 C. 2. 2 B. M. 1039. 

If after articles have been exhibited it appears manifeſtly to be a perjury, the 
court will ſtay proceſs againſt the defendant, commit the complainant, and order pro- 


ſecution for perjury. Kexv. Parnell, T. 32 & 33 G. 2. 2 B. M. 806. 


(D. 18.) If a perſon arreſted in execution reſcues himſelf by force, a juſtice may grant a 
. war- warrant againſt him for breach of the peace. Curtis's caſe, 1756, Foſter 135. 
— — The legality of a juſtice's warrant does not depend on the truth of the informa- 
How it hall tion whereon it is grounded. hid. 30 
be made. (18: SEA 

(D. 19.) Peace-officers having a legal warrant to arreſt for breach of the peace, felony, or 
How exe- dangerous wound, may break open the party's own doors, after 5 demanded 
— admittance, and given due notice of the warrant. Curtis's caſe, 1736. Foſter 

135, 320. Sox 8 oe r 

15 is not neceſſary, in order to its being due notice, that the officer ſhould ſay 
what ſort of warrant it is. Jbid. Per ten Judges againſt Tuo. 

I after this the officer is reſiſted, and he or any of his aſſiſtants killed, it is mur- 


der. 1bid. 


. 20 If A. exhibits articles againſt B. tiling herſelf his wife, pending a ſuit concern- 
A recogai- ing the marriage, the recognizance ſhall be, to keep the peace to &c. particularly 
zance for the A. who has exhibited articles by the name of A. wife of ſaid B. Rex v. Bambridge, 

ben. T, 18 G. 2. Str. 1231. f 1 


(D. 21.) It may be demanded againſt a peer, and he ſhall enter into a recognizance, with 
Of whom bail. Rex v. Marquis of Carmarthen, Fort. 359. | ; 
—_—— may be demanded, though the fact on which the proſecutor grounds his fear is 

pardoned. Rex v. Mendez, M. 8 G. Str. 473. 
X Againſt a peer, by his wife. Rex v. Earl — J. 98. B. R. H. 74. Rex 
v. Earl Ferrers, T. 31 G. 2. 1 B. M. O31, Hot. MA 2 0; 20015973 5! : 
| The wife in court is not 2&/ged to anſwer her huſband or his counſel any queſtions 
fer to anſwer them. Lid. 4010 a! 3010 20.1  15513Hot 916 eDO&L NU = 
n 3 . 7 
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ETON C E AB L EYE NTA R V. 


By a wife againſt her huſband. Rex v. Brotberton, M. 8 G. 2. B. R. H 74. (b. 22.) 
By a wife againſt her huſband, a peer. Rex v. Earl Stamford, T. 9 G. Lid. 3 


By a huſband againſt his wife. Sims caſe, P. 17 G. 2. Str. 1707. 


The court will give credit to the oath of the party exhibiting articles, and not go (D. 2 +) 
into any inquiry as to the truth of them; but they will review the articles, to ſee if Ned hat cauſe 
the facis ſtated require ſecurity. Lord Vane s caſe, H. 17 G. 2. Str. 1202. or it, 


Whether a perſon taken up by ſecretary's warrant for a libel ſhall give ſecurity (D. 25.) 
for good behaviour, or only for appearance, ſeems unſettled. Rex v. Shuckburgh, M. bat for 


1 beh 
17 C. 2. Wil: 29. 1 — . 
If one is bound to keep the peace for a twelve months, and appear the firſt day of ,. 20 2908 


term, at which day the time is out, and does then appear; he muſt be diſcharged, if c<a-geo, 
no indictment is lodged. Rex v. Benn, P. 8 G. 2. B. R. H. 98. 

It may be diſcharged on motion, on producing proſecutor's conſent verified by 
affidavit, Rex v England, M. 9 G. 2. B. R. H. 158. 

Or conſenting;by counſel. Rex v. Earl Ferrers, M. 32 G. 2. 1 B. M oz. 
- If a huſband has acted only for the recovery of his wife's ſenſes, and that by phy- 
ſicians directions, his recognizance ſhall be diſcharged. Rex v. M*Kenzze, J. 6 G. 3. 
3 B. M. 1922. 
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F termor for years levies a fine, the reverſioner has five years after the expiration 


(A. 8.) 


of the term to enter. Brandlyn v. Ord, M. 1738. 1 Atkyns 571. it thall be, 


(B) Fozteiture foꝛ a Cꝛime. 


(B. 1.) For High- Treaſon. 


A Who is tenant for life, with power to make leaſes for three lives or 21 years, 
makes a leaſe to truſtees for 99 years, if he ſo long live, for payment of his 
debts; and appoints them his attornies, to make leaſes purſuant to the power; A. is 
putlawed for En- desen the truſtees ſhall not make the leaſes to the nominees of 
the crown, Attorney- general v. Bradyll, in Sc. M. 1721. Bunb. 92. 5 
If A. intails his eſtate in Scatland on himſelf for life, remainder to B. his eldeſt 
ſon, and the heirs-male of his body, remainder to the heirs- male of Als own body, 
with ſubſequent limitations, and the reverſion to the heirs and aſſigns whatſoever of 
A with prohibitive, irritant and reſolutive clauſes; and A. dies, leaving B. and ano- 
ther ſon C. B is attainted of high=treaſon ; the eſtate is forfeited to the crown dur- 
ing his life, and the continuance of ſuch iſſue- male of his body as would have been 
inheritable to the ſaid eſtate zailzze, and alſo far ſuch eſtate and intereſt as veſts in 
him by the limitation to the heirs whatſoever of A. after the ſubſtitutions deter- 
mined; and after the death of B. and failure of his iſſue - male, C. ſhall ſucceed by 
Virtue of the ſubſtitution to the heirs · male of the body of A. Ger dan „Part caſes 


* 4 


to A. and the heirs-male 
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In high - treaſon the ſorfeitute acerues to the crown (of whomſoever the land i 
holden) r dehfFum tenentis, and this though the blood of the heir is ſaved Pa 
the offence is purged by that; but in felony, ſaving the blood preſerves the deſcent 


to the heir, becauſe the lord is intitled by eſcheat propter defettum ſanguin, Fifter 


223. HAS © 
If A. has a freehold leaſe, and is attainted on 8 & g JF. it is forfeited to the crow 
Kirton v. Horton, 1709. Foſter 223. | B 
Tenant at will has nothing to forfeit. Denn v. | Fearnſide, M. 21 C. 2 

1 Will. 176. | . 


(B. 8.) In what Manner ſeized. 


On certificate of commiſſioners of forfeited eſtates, that defendants were poſ. 
ſeſſed of lands forfeited, and did not diſcloſe them according to ſtatute; the court 
would not grant ſcire facias, but ſaid they proceed as tor lands forfeited for high- 


treaſon. Rex v. Tenants of Ld. Derwentwater, T. 1717. in Sc. Bunb. 14. 
But by Aar. 4 G. On ſuch certificate, the Exchequer is to proceed as on an in- 
quilition z and the court afterwards ordered a ſci. fa. on ſuch certificate, as on an 


inquiſition found, Bunb. 14. 


(O) Forfeiture by penal Statutes. 


HERE the ſtatute only enacts the forfeiture, (as 50 1 for the marſhal not 

giving a note teſtifying defendant's being in his cuſtody) the court cannot 

make a rule for payment; it muſt be recovered by action. Moodcocł v. Elpington, E. 
3 G6. Str. 50. 
A penalty given by ſtatute, without ſaying to whom, or how to be recovered, 
is a debt to the King, and muſt be ſued for in the Exchequer. Rex v. Malland, 


H. 2 G. 2. Str. 828. 


e 
(A) F oꝛgerx, what ſhall be. 
(A. 1.) By the Common Law, 


JO ORGERY may be committed of any writing, tho' not a deed ; and altho' no 
actual prejudice enſues from it, but only a poſſibility of it. Rex v. Job: 


ard of Hackney, H. 13 C. Str. 747. Ld. Raym. 1461. 
Publiſhing a falſe affidavit knowingly. Rex v. Obrian, M. 14G. 2. Str. 1144- 


4 en (A. 2.) By the Statute 5 Elia. c. 114. 


25 * 


In intent to charge, brings a forgery within the ſtatute, tho' there is no charge, 
or poſſibility of charge. Rex v. Japbet Crooke, P. 4 G. 2. Str. got. 

If adminiſtration to A. who had no daughter is taken out to B. his daughter, and 
a power of attorney is forged as from B. who never exiſted, yet it is forgery within 
2 G. 2. c. 25. Lewis's caſe, 1734. Foſter 116. : 4 

A forged note, deſiring a ſhopkeeper to let a perſon have goods, and I will ſee 
all paid for, is not within 7 G. 2. Per ten Judges againſt one, Mitchel s cafes 


1754. Foſter 119. 
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„ Remedy for Foxgery. '- 


2 e (B. 2.) By Indiment. 


. will of perſonal eſtate, after Oe, not indicable. Rex v. Vincent, M. 
$G. Str. 481. | 


— —_—_—_—_—_.. 


FORMA PAUPER 1s. 
(A) Suit in Forma Pauperis. 


OSTS cannot be given againſt a pauper leſſor of the plaintiff, for not going 
on to trial; if vexatious, he may be diſpaupured. Nokes v. Watts. Fort. 3 19. 
But if coſts are tated: he ſhall pay them before he try the cauſe. S. C. Str. 420. 
Pauper ſhall not pay coſts, tho diſpaupered; if taken on execution for coſts, he 
ſhall be diſcharged on motion. Solomon v. Aynel, 11 G, Fort. 329. 

If pauper is nonſuited on a flip of the attorney, notwithſtanding which defen- 
dant might have gone into the merits, the court will not ſtay proceedings in 
another action till he pays the coſts of the former, Winter v. Slow, M. 4 G. 2 

Str. £78, | 
147: — is nonſuited, brings a ſecond action, and recovers, coſts of the firſt 
© ſhall not be deducted out of the recovery in the ſecond. Butler v. Inneys, H. 

46. 2. Str. 891. 

auper gives ſeveral notices, and does not go on to trial, the court will not 
reſtrain him from going on to trial till he has paid coſts of former notices, but 

they will make an order to diſpauper him 27. Taylor v. Lowe, T. 7 G. 2. Str. 983. 
Defendant on an indictment may be admitted in forma pauperis. Rex v. Wright, 

P. 9 G. 2. Str. 1041. B. R. H. 211, 253. In an action he cannot. Barnes 328. 

if defendant in ejectment obtains trial at bar, on conſenting to pay bar-coſts, 
and to receive ni prius coſts, and then leſſor is admitted in forma pauperis, and has 

a verdict againſt him; yet he ſhall not. pay coſts before he brings another eject- 

ment, Britain v. Greenville, M. 13 G. 2. Str. 1121. 

Admiſſion in forma pauperis in Chancery, is not binding on the officers of B. R. 

ſo that on an iſſue out of rde be tried in B. R. the party muſt be admitted 
again. Gibſon v. M*Carty, T.g G-2. B. R. H. 311. 

The court may admit perſons to ſue in forma pauperis at any time. Langley V. 

Blackerby, H. 12 G. 2. Andr. 30 06, 

A perſon convicted of perjury, . and outlawed for forgery, may be admitted to 

plead the King's pardon in forma pauperis. Rex v. Morgan, M. 18 G. 2. Str. 1815. 

Defendant on an attachment for a contempt, is not 22 to defend in ferma 

pauperis. Rex v. Pearſon, T. 33& 34 C. 2. 2 B. M. 1039. 

Plaintiffs are not admitted to ſue in forma pauperis, unleſs counſel certifies, that 
there is ſome foundation for ſuing ; nor proſecutors to proſecute, unleſs ſome ſpe- 
cial ground is laid for the motion. Rex v. Clarke, H. 2 2 3˙ 3. B. NM. aneh, 
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c) Allowed in Eyre. 


A tLowanc E im eyre is not concluſtue evidence againſt third perſons ; the 
true way of pending it, is to alledge immemorial uſage, and to produce 
alſo the hg in B. R. or in Eyre. Biddulph v. Ather, T. 28 & 29 C. 2. 
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(D. 6.) 
The chief 


juſlice. 


ſeparate and diſtinCt corporations. 


F R AI NI O) H/ 145 E 8. 


CG 


) County Palatine. 
(D. 3.) The County Palatine of Lancaſſer. 


y 4 ESTATUM cafias is the procels to be ſerved on defendant, and not the chan 


cellor's mandate. Barnes 406. | 
By fat. 17 G. 2.c. 7. The chancellor of the dutchy may appoint commiſſioners 


to take affidavits to be uſed in the courts of the county palatine. 
By flat. 22 G. 2. c. 46. Meſne proceſs in any ſuit in court of Seſſion of Cheer, 


or Common Pleas of N bearing ite in the preceding Seſſions, may be 
made returnable on the firſt Y/edne/day of any month, in each of the two vacations 
betwixt the Seſſions, or on the firſt day of Seſſions, and on thoſe returnable in va. 
cation in bailable actions, defendant ſhall put in ſpecial bail in eight days after 
return, or ſheriff ſhall aſſign bail-bond; and on ſervice of copy, defendant ſhall ap- 
pear in eight days after return, or plaintiff may enter appearance, and proceed ; 
and ell ſuch writs may be proceeded on as if they had been returnable at the pre- 


ceding Seſſions. | | 
D. 4.) The County Palatine of Cheſter. 


By fat. 12 G. 3. c. 30. additional ſalaries are granted, 3oo/. per annum to the 
Chief Juſtice, and 200 /. to the ſecond, and 200 J. to each of the Felch judges. 


* 
- 


(D. 7.) The County Palatine of Durbam. 


By flat. 4 G. 3. c. 21. the chancellor and juſtices of the court of pleas may ap- 
point commiſſioners to take affidavits. | 


(D. 9.) The Juriſdiction of a County Palatine. 


B. R. will expect a return to a latitat into Durham, and will not determine as to 
juriſdiction on motion, but on claim of conuſance or plea to the juriſdiction. 


Chapman v. Maddifon, P. 11 G. 2. Str. 1089. Andr. 191. 
(F) Coꝛpoꝛation. 
(F. 2.) How created. 


THE King by letters patent may enlarge the boundaries of a city. Rex v. 


Inbab. civ. Nerwici, P. 5 G. Str. 177. | 
By Hat. 18 G. 2. c. 15. the ſurgeons and the barbers of London were made two 


* 


19 
* o 


(F. 10.) 


A cuſtom, that no perſon, unleſs admitted of one of the guilds, ſhall keep ſhop 
or exerciſe trade, is good. Bodwic v. Fennel, M. 22 G. 2. 1 Will. 233. Totterdell 


v. Glazby, T. 5 G. 3. 2 Will. 266. 
(F. 19.) Corporation may ſue, or be ſued. _ 


What Things are incident to a Corporation. 


If a bond is made to Dr. A. (who is the maſter) fellows and ſcholars of a col- 
lege, ſeſuendum to the maſter, fellows and ſcholars; it is a bond to them in their cor- 
porate capacity. Sidney Suſſex Col. v. Davenport, H. 21 G. 2. 1 Will. 184. 

If there is judgment of ouſter againſt the mayor and aldermen, and they all die, 
and a new charter is given, the corporation is ſo reviyed, that they are liable to the 
debts; and intitled to the credits of the old, and may ſue in their new name on 2. 


bond given before the judgment. Borough of Colcbeſter v. Scaber, P. 6 G. 3. 35. 


M. 1 866. ; 


2 Corporation 


% 


- * All TH 5 53h * p * 
A i ee n 


. 


N 6 G. Str. 314. 


„„ AN'C Ht 8. 
Corporation muſt be ſued by pore, and di/iringas, yet if they appear to cafzas, it 


cures it. Barnes 415. 


(F. 20.) The Members of a Corporation, 


* 


If there are by charter two bailiffs, two aldermen and 25 capital burgeſſes, and on 
vacancy the bailiffs, aldermen and capital burgeſſes, or the major part of them, quo- 
rum unum bulli vorum & unum alder mannorum duos eſſe volumus, to elect another; their 
. only. and not their conſent, is neceſſary. Saliſbury Cotton v. Davies, 
6. Sr. 53. 
| Ache 5 5 the mayor fhall be choſen by the capital burgeſſes out of the 
capital burgeſſes, who are 24; and the uſage has been for them to chuſe out of five 
ont in nomination by the common burgeſſes, and they meet and put eight in nomi- 
nation, out of whom the capital burgeſſes elect, it is bad. Barber v. Boulton, J. 


Officers who ought to be annually elected, yet are good, after the year is out, till 

others are elected and ſworn. Forte v. Prowſe, P. 11 G, Str. 625, 
If the bailiff and burgeſſes are impowered to appoint a ſchoolmaſter, and to make 
laws, &c. though they cannot delegate their authority, they may make a regulation, 
that another (as a college, &c.) ſhall name a proper perſon whom they will appoint, 
with power reſerved to themſelves to approve or diſapprove. Attorney. general v. 
Shrewſbury, P. 1726. Bunb. 215. 2 

A bare ſwearing in and acting does not make a man an officer de facto; and unleſs 
there is ſome form of election, he is a mere uſurper. Rex v. Liffe, P. 11 G. 2. 
Fr. 1099. Andr. 163. 

If the right of election is in freemen occupying houſes of 107. yearly value, a per- 
ſon occupying ſuch a houſe does not loſe his vote by letting one part of the houſe in 
lodgings, ſo as to reduce his rent to be under 101. Hudier v. Lombe, T. 9 G. 2. 
B. R. H. 307. The value, and not the rent, is the qualification. Bid. 
A lodger is an inmate, and not an occupier, and the houſe, nor any part of it can 
be properly ſaid to be in the tenure or occupation of a lodger. Vid. 

Uſage is not ſufficient in a corporation by charter, to ſupport an election made 
otherwiſe than according to the charter; as where the charter directs election by the 
commonalty, and it is done by a ſele&> number, there muſt be a bye-law, and the 
court will not determine that on motion. Rex v. Tomlyn, M. 10 G. 2. B. R. H. 

16. e =6hc Wa 
: If a charter reciting that by a former charter, the mayor, jurats and commonalty 
might elect, &c, whereas in truth it ſhould have recited, that the mayor and jurats 

(without commonalty) might elect, &c. grants, therefore it ſhall and may be lawful 

for the mayor, jurats and commonalty to ele, &c. this operates as a new grant, and 

2 of election is in mayor, jurats and commonalty. Rex v. Blunt, M. 12 G. 2. 
Andr. 293. IR: | "% 

If ono Weber directs the mayor and jurats to chuſe jurats out of the freemen, and 

a ſubſequent charter directs the mayor, jurats and commonalty to chuſe them out 


of the inhabitants, they cannot ſubſift together, the laſt only is good. Rex v. 
Maſſory, M. 12G. 2. Andr. 295. 


+ 


If 12 are incorporated by name to chuſe a chaplain for K. and by another clauſe 


three of the 12 are to chuſe a chaplain for S. with the conſent of the major part of 


the inhabitants of S. and two of the three chuſe, it is good, though the third diſ- 


lent. Attorney-general v. Davy, T. 1741: 2 Athyns 212. 


If members are to be elected by the re/idue, and there is only one elector remain- 
ing, be may ele. Rex v. Richardſon, P. 31 G. 2. 1 B. M. 517. | 


45 - 


(F. 20.) 
how choſen” 
The election 
when good. 


If the aſſembly is duly ſummoned, the election cannot be ſtopt by proteſt; * FE: 


ore if the minority vote for A. the only candidate named, and the majority do not 


vote, but proteſt againſt any election at that time, A. is duly. elected. Oldhnow' v. 
Mairurigbe, T. 33 & 34 C. 2. 2 B. M. 1017. «| 


: 
— 


| « 
H. 6 G. 3. 3 B. M. 1827. / + : "My; 


. The number of electors may be reſtrained by a bye-law, but it cannot ſtrike off 
integral part of them, nor narrow the number of the eligible. Rex v. Spender 


vo! 


| ; 61 >» 4 : } 
By fat. 12 G. 3. c. 21. the mayor, &c on demand of two freemen, &c. muſt per- 
mit them or their agents to inſpect admiſſions, and take copies, on pain of 1001. 


(r. 21) When it has been uſual to give notice of the cauſe of a meeting, if the corpo- 
Wheo not. ration are met to do one act, (as to chuſe a mayor) they cannot do another, (as 
to chuſe a common - council- man.) Macbel v. Nevinſon, P. 10 C. 2 La. Raym. 


1355. | 

if the right of election is in the mayor, jurats, and commonalty, it cannot be 
reſtrained by a bye-law made by the mayor, jurats, and common-council, to ſuch 
of the commonalty as: have ſerved churchwarden and overſeer. Rex v. Spencer, 


H. 6G. 3. 3 B. M. 1827. >, 


12 When there are diſputes. between the mayor and town-clerk, the mayor may 
Mig for a time remove the corporation- books from their uſual place, to prevent their 


falling into the other's hands, who has made improper uſe of them. Rex v. 
Pigram, P. 32 G. 2. 2 B. M. 706. | 


(r. 25.) The office of capital burgeſs is not incompatible with that of ſteward, but 
Common- poſſibly that of mayor may. Rex v. Trelawney, H. 5G.3. 3 B. M. 1615. 


council. | | 
If the perſon elected mayor, &c. is not admitted, but ſues out mandamus, he 
(F. 29.) , a | k 
What is w. muſt prove that he has received the ſacrament, (without notice,) notwithſtanding 
quiſite after flat. 5 G. 6. Tufton v. Nevinſon, P. 10G. 2 Ld. Raym, 17354. 
. But if he is in poſſeſſion, and only brings mandamus for the inſignia to be deli- 
vered, and the trial is fix months after election, he need not; for ſince 5 G. 1. c. 6, 
ſuch election is only voidable, not void. Crawford v. Powell, T. 33 & 34 6. 2. 
2 B. M. 1013. 3 | 
If there is an entry of adminiſtring the oaths, they ſhall not be called in queſtion 
1 years after. Rex v. Villiums, Mayor of Helfton, H. 12 G. Str. 677. 
If the new mayor is to be ſworn in before his predeceſſor, his preſence is not 
ſufficient without his aſſent. Rex v. Ellis, M. 8 G. 2. Str. 994. 


"$. 64.7 If a man in poſſeſſion of one office, accepts another which is incompatible with 
from an of- it, this implies a ſurrender of the former. Semb. per Ld. Mansfield. Rex v. Tre- 
ice. By re. launey, H. 5 G. 3. 3 B. M. 1615. | 


fignation. 
A A corporation has the power of amotion, tho' not given by charter or preſcrip- 
poration. tion; it is incident. Rex v. Richardſon, P. 31 G. 2. 1 B. M. 517. 
(F. 33.) If a burgeſs does not take the oaths in a reaſonable time, it is a waiver of his 
. right. Rex v. Jordan, P. 9 G. 2. B. R. H. 256. | 
franchiſe  \ © Abſence from four occaſional great courts, and one upon a ſtated day, when no 


ment, and perſonal notice is given, when preſence is not neceſſary, when no particular buſi- 
bet dot. neſs is obſtructed by abſence, is not cauſe of amotion. Rex v. Richardſon, P. 
31 G. 2. 1 B. M. 517. 
Bankruptcy is not cauſe of amotion from being a common-council-man. Rex 
v. Liverpool, H. 32 G. 2. 2 B. M. 723. . 


| a 440. If the mayor, aldermen, bailiffs, and citizens, in common- council, have the 
; 3 wan power of eleding, and the mayor and aldermen only, the power of amoving, if 


amoved or they are all met in common- council, the mayor and aldermen fo aſſembled can- 
dufranchiſed. not amove; there muſt have been a ſummons for them to meet in their diſtinct 
| capacity. Rex v. Mayor and Aldermen Carlicl. T. 6 G. Str. 385. 
If a ſummons of the aſſembly is neceſſary, every member muſt be ſummoned, 
to make it a regular aſſembly. Kynafton v. Shrewſbury, J. 9 G. 2. Str. 1051. 
B. R. H. 147. 5 . 
A man may be disfranchiſed for an indictable offence, without his being con- 
victed of ĩt. Per cur. Rex v. Mayor of Derby, T. 8 G. 2. B. R. H. 153. 
If a ſelect number have a power to amove, and do amove at a meeting holden 
on a day not directed by charter, all within ſummons muſt be ſummoned. R 
y. Liverpool, H. 32 G. 2. 2 B. M. 723. Rex v. Doncaſter, H. 32 G. 2. 2. B. 
. M 738. | 3 2 252 MN 
The party to be amoved ought to have previous notice. Bid. 
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(G) Franchiſes 


* 
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8), Franchiles, how deſtroyed.  _ 
JUDGMENT of offer againſt mayor and aldermen,and their deaths before any (0. 5.) 
others ate appointed; tho' they are without magiſtrates, and cannot act, yet a _—— 

right remains, capable of being revived by the crown. Borough, of Colcheſter v. duden. 11 


Seaber, P. 6 G. 3. 3 B. M. 1866. olucion; 


- * 
7 * 


r D II KA N 
(D) Guardtan by Reaſon of Nurture. 


F a rich uncle takes three infant-neices into his houſe, and leaves them large 
| - fortunes, and they remain in the houſe with one of the executors, the court 
will not, on petition of their father, order them to be delivered over to him. Hip- 
Hines caſe, M. 1732. 2 P. W. 152. | „ 

Children have a natural right to the care of their mother; and the court will 


order a grandfather to deliver them up to her. Melliſh v. Da Cifta, M. 1737. 
2 Atkyns 14. ä ö | ER}; 


(E) Guardian by Statute. 
(E. 1.) By the far. 4 @ 5 Ph & M. 
Ae is within this ſtatute, Rex v. Cornforth, H. 15 G. 2. Ser. 1 162, 


(E. 2.) By the flat. 12 C. 2. 


If there are four teſtamentary guardians of the children of a preſbyterian, and 
one of them has put them to a ſchool, to be educated according to the church of 
England, the court will not order them to be delivered to the other three. Storke 
v. Storke, T. 1730. 3 P. V. 51. 5 
If a mother by will appoints a guardian, it is void; and the infant (being four- 
teen) ſhall chuſe a guardian in court. Ex parte Edwards, T. 1747. 3 Ath. 519. | 
_ © Teſtamentary guardian cannot make a leaſe of infant's lands; and ſuch leaſe is j/-— , 
abſolutely void. Roe v. Hodgſon, T. 33 & 34 G. 2. H. 16. 3: 2 Will. 129, 135. 8 


ra Guardian by Election. 
1 F. 2.) Of the Court. 


T HE Eccleſiaſtical Courts ought not to appoint guardians ex officio, without | 
a ſuit inſtituted ; for it is breaking in upon the juriſdiction of Chancery; =—_ 
and ſemb, that a quo zvarranto would lie. Buck v. Draper, H. 1747. 3 Att. 631. 4 zF . s. 
A guardian may be appointed by Chancery, tho' no ſuit is depending. Ex parte g /4 36- 
rebel, T. 1754. 3 Athyns 813. eee, ho et 
The court never appoints. a guardian to a woman, after marriage. Roach v. Gar- 

van, M. 1748, 1 YVezey 157. © "DR, 4g 3 


. (G6) Guardian by Cuſto mmm. 
RENE N. . g N cn 8 | 30814 ai e780 TL 
,.(G. 2.) What Eſtate belongs to an Orphan. 
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Ws 4. A loſs happens in a freeman's eftate by the inſolvency of the executor, it.ſhall 
I be be! ne wholly out of the teſtamentary part, and not out of the cuſtomary. 
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A child of full age may, in conſideration of preſent advancement, bar himſelf. 
of the cuſtomary ſhare. _Lockyer v. Savage, H. 6 G. 2. Str. 947. 
f a woman before marriage with a freeman, accepts of ſettlement to take effect 
after his death of part of his perſonal eſtate, (without taking notice of cuſtom 
of Mt; ſhe is thereby barred of her cuſtomary part. Lewin v, Lewin, M. 1727, 

118 * 
; If a * by will charges 1 500 J. on his real eſtate for his daughter, and 
gives her a ſhare of his perſonal eſtate, ſhe may not take the ſum charged on the 
real eſtate, and alſo claim an 2 part, * 9 abide intirely by the will, 
& cuſtom, Gowper v. Scat, H. 1731. 3 P. W. 119. 
pa makes an executor in truſt, and deviſes His perſonal eſtate among his 

5 Allen, and four are advanced by him in his life-time, and one dies before 
the teſtator; the children advanced ſhall have their ſhares of this ſeventh part, with. 
gu bringing what they bad received into hotchpot. Cowper v. Scot, H. 1711, 

. N, 119, 
Ts a5 cannot deviſe either the orphanage part or the contingeney of the 
benefit of ſurvivorſhip, among orphans ; nor can an orphan deviſe his orphanage 
part, nor the part which accrued by ſurvivorthip ; but ſuch freeman may by will 
ive his children legacies inconſiſtent with the cuſtom, and then they muſt make 
their election, to abide by the will, or by the cuſtom ; but they cannot abide by 
the will in part, and have the benefit of the cuſtom alſo. Harvey v. Deſbauverie, 


Wo C. > Þ 220. 
f 
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the daughter of a freeman has 10,000). legacy left her by her father, on con- 

dition ſhe renounce her orphanage-part, and being told by her brother ſhe may 

make her election, to have an account of the father's eſtate, and have her orpha- 

the part, ſhe declares ſhe will accept the legacy, and executes a releaſe ; yet if 
E 
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prphenage part is reatly ſuperior, it ſhall be ſuppoſed ſhe did not rightly un- 
N BR the feleaſe may be ſet aſide. Puſcy v. Deſboverie, T. 1734. 
315. 

Small A giyen occaſionally, or maintenance-money or allowance, at the uni- 
verſity or travelling, ſhall not 2 deemed part of child's advancement, it is only 
Farms nor money giyen with him as apprentice. Hender v. Roſe, T. 1718. 3P. 
: Bat buying an office, tho but at will, or a commiſſion, are advancements. Norton 
v. Norten, M. 1692. Rawlinſon v. Hutchins, 3 P. V. 317, 

If huſband and wife, ſhe being under age, covenant before marriage, in conſide- 
ration of her portion to releaſe her orphanage ſhare ; if the father dies in the huſ- 
band's life, he is barred of any cuſtomary ſhare in in right of his wife ; but if the 
huſband is dead, the articles would not bind the wife, and ſhe would by ſurvivor- 

ip be intitled to the cuſtomary ſhare, as a choſe in action not recovered by the 
huſband.” Medcalfe, v. Toes, T. 1737. 1 Athyns 63, | | 

And this coyenant of the buſban ſhall be conſidered in equity as actual releaſe, 
and ſo an extinguiſhment of the wife's right to the orphanage part, and leaves the 
father's eſtate as if never charged with it; and therefore muſt be conſidered as part 
of his general perſonal eſtate, and not go wholly to his executor as part of the 
dead man's ſhare. Ibid, SLA 8 

If A. having three children of age, and two under age, enters into agreement ſign- 
ed by him and the three of age, that if he takes up his freedom of London, they re- 
leaſe and diſclaim all right to his perſonal eſtate. as freemen's children, it is void. 


Moriis'v. Burroughs, e e cod i | 
14 A on his marriage with the daughter of B. has an eſtate in land ſettled on him 
the . whereof 18 included in a receipt which, he gives for his; wife's 
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ary (hare, the huſband ſhall not be conf ered* as 4 purcha! Er” Of: : 
but the orphanage ſhare ſhall then be a moiety of his eſtate.” Bid. Nr. 


 "-Sdtns, However fall, if given as advancement, muſt be brovght this hotchpor 
| 81 enn een s 1 ed Jura 15711 Pot, 
petty ſums given as preſents ſhall not. Bid. 8 8 


Ame children, or the only child of a freeman, are advanced in the father's life 


time, they ſhall be deemed FULLY advanced, unleſs the quantum of the at ya hee 
ment appears. Fatotner v. Watts, H. 1741. 1 Atkyis 406. Elliot v. Collier, 
7. 1747. 3 Atrkyns'526. 1 Vezey 15. 1 ien 168. n 
Aavancement in marriage with a firſt huſband dead in the father's life-time is 
bar ton ſecond hufband. 15, © 3 ae, eg e 
Parol evidence of a father's declarations of advancement ſhall not be admitted ; 
but of a firſt huſband's, or of the wife's in his time, it ſhall. Bid. cs ET Ba 
If a freeman, for love and affection, without pecuniary conſideration, makes a ſet- 
tlement, but ſtill keeps poſſeſſion and receives the rents, the property continues in 
him, and is ſubject to the cuſtom. Smith v. Fellows, M. 1740. 2 Athyns G2. 
If a freeman on the marriage of a daughter gives 10,0007. and there is a covenant, 
that if he ſhould give more to any other daughter than 10,000 J. then he would make 
this daughter's portion equal to it; and afterwards by will directs, that one moiety. 
of his eſtate ſhould go according to the cuſtom, and if that does not make 10,000 * 
for every other daughter, then it is to be made up out of the other moiety, and the 
orphanage ſhares come to 1700 J. more than 10, ooo l. this is not ſuch a contingen- 
cy as ſhall augment the firſt daughter's portion, for his will could not operate on the 
orphanage part. Hanbury v. Lord Bateman, M. 1740. 2 Atkyns 63. | 
If a father obliges a fon, merely for maintenance, and not for advancement in 
marriage or trade, to releaſe his right to the orphanage ſhare, ſuch releaſe is void; 
and even though he had in his life given him ſmall ſums, to the amount of 30r 400/. 
Heron v. Heron, P. 1741. 2 Atkyns. 160. | - | 
If a freeman by will gives 200 J. to a ſon, and in his life pays him 200 J. and takes 
receipt in full of what was intended him by the will, this ſhall be conſidered as an 
adrancement, and be brought into hotchpot. Car v. Car, H. 1741. 2 Athyns. 
277 e | 
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Ia freeman aſſigns over to truſtees a leaſehold, reſerving to himſelf an eſtate for 


life, the truſt to commence after his death, it is a, fraud on the cuſtom, and the aſ- 


of his perſonal eſtate. Smith v. Fellows, T. 1742. 2 Athyns 37. 
If a freeman by will diſpoſes of all his eſtate, orphanage and teſtamentary, and 
ſorhe of his children abide by the cuſtom, others by the will, the ſhares of the lat- 
ter ſhall not go among the other, but ſhall accrue to the teſtator's eſtate, and go ac- 
cording to the will. Morris v. Burrows, T. 1743. 2 Atkyns 627, | 
Tf father ſettles 5000 J. on his ſon's marriage, on himſelf for life, wife for life, 
fon for life, ſon's wife for life, and then to the iſſue of the marriage ; if the ſon 
would come in for a ſhare, he muſt bring the whole 5000 J. and not the value of his 
a it for life only, into hotchpot. MWeylpnd v. Weyland, P. 1742. 2 At- 
hs 642. | | 


ſignment ſhall be cancelled, and the premiſſes and profits ſince his death deemed part 


If ſome years after the marriage of a freeman's ſon, the parents on both ſides meet, 
and agree to advance 2000. a- piece to lie by till they can purchaſe a commiſſion in 


the army for him ; this is a marriage- portion, and bars him of his orphanage part. 
Harn v. Barber, H. 1744. 3 Athyns 2 13. ee PEE 
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2 he is intitled to his ſhare of the teſtamentary part if his father die inteſtate. 


If s freeman has two daughters; 4. and B. On A.s marriage be gives 2000 “. 


and a bond for 2000 J. more at his death, and afterwards gives 428 J. to buy a houſe, 


which is done; and B. mar ties without his conſent, but he is afterwards reconciled; / 


often ſtays weeks with her, and gi ime to time tc | 

ned and gives her preſents from time to time to about goo 1. 

VTV 
#489 Ant, Bes 5. Hunte v. Edwards H. 1746, 3 A | 
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A gold watch or wedding clothes are no advancement, nor a gift of 50 J. in mo. 
ney, where. the orphanage ſhare is conſiderable. Elliot v. Collier, J. 1747. 3 A. 
Hus 526. 1Vezey 15. A1\Will. 168. | TI 

Conſent to a daughter's marriage does not bar her; it muſt appear under his hand 
quantum he has advanced her. id. 

If a father maintains his daughter, after her huſband's death, his executor ſhall 
be conſidered as a creditor for ſo much as that maintenance deſerved, which ſhall be 
deducted out of the daughter's cuſtomary ſhare. IId. 

If a freeman, ſeveral years before his death, purchaſes a leaſehold for 40 years, in 
the joint names of himſelf and wife, it is a fraud on the cuſtom, and the eſtate hal} 
be applied as the reſt of his eſtate, Coomes v. Elling, H. 1747. 3 Athyns 676. 

But had it been given to truſtees to the ſeparate uſe of the wife in poſſeſſion, it had 
been good. Semb. Ibid. | | | 

The funerals of a child dying after the father, ſhall be paid out of its orphanage 

ſhare. Did. . 

If a freeman aged 72, ill of the gout, and two days before his death, by deed of 
ſame date with will, aſſigns part of his perſonal eſtate to truſtees to the ſeparate uſe of 
his daughter, and that ſhe ſhall not have power to give it to her huſband, (whom 
ſhe had married without conſent, but father is reconciled,) and does not deli 
ver the deed to his daughter, it is a teſtamentary diſpoſition, and a fraud on the 

f cuſtom, and may be diſputed by the huſband ; but he muſt make a ſettlement, even 
if there is proviſion for the wife before. Tomkyns v. Ladbroke, T. 1755. 2 Vezey 
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(A) Gavelkind, what ſhall be ; Deſcent of, and Cuſtoms 
belonging to it, &c. 
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Fa man deviſes gavelkind lands to truſtees, and directs them to convey them 
to the uſe of his daughter for life, for her ſole uſe, and after her death in truſt 
for the heirs of her body for ever ; the lands ſhall go according to the rules of 
common law, and not according to the cuſtom of gavelkind, this being an exe- 
cutory deviſe. Roberts v. Dixwell, M. 1738. 1 Atkyns 607. 


(E) By what Names Things ſhall paſs in Grants. 
(E. 2.) Tenement. | 

HE office*of marſhal of B. R. is a tenement, and he is qualified by it to act 

as commiſſioner of land-tax. Sone v. Aſpton, H. 2 G. 3. 3 B. M. 1287. 


© fa () Gant by the King. 
hy (8. 4.) What Grant ſhall be good. TION 


— 


* 
* 


F the King's grant by letters patent be void, as being contrary to law, yet if 
the letters patent are confirmed by act of parliament, it makes all good, Sher 
beck v. Dean and Chapter of Norwich, H. 5 G. Fort. 222. Str. 159. 
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RA B E AS CORPUS. 
(a) By what Court granted. 


BEAS corpus ad teftificandum, lies to remove a priſoner in execution, to be 


@ witneſs; yet where it appears to be a contrivance, the court will not grant it; 


as if A. convicted of bribery on the oath of B. indicts him for perjury in that very 


oath, they will not grant it. Rex v. Burbage, TJ. 3G. 3. 3 B. M. 1440. 


(B) Foz what Cauſe. Habeas Corpus ad ſubjiciendum et recipiendum. 


Man ' impreſſed under a preſs-a&t, who is not in cuſtody, (either as having 
abſconded, or as being promoted to be a corporal) cannot bring habeas cor- 
5; but the court will, on motion, grant a rule to the commiſſioners for putting 
the act in execution, to ſhew cauſe why he ſhould not be diſcharged. Rex v. Dawes, 


Rex v. Keſſel, T. 31 G. 2. 


1 B. M. 636, 637. 


If the perſon confined is too weak to be brought into court, they will make a 
rule that certain perſons ſhall have acceſs to him. Rex v. Wright, M. 1 G. z. 


2 B. M 1099. Rex v. Turlington, H. 1 G. 3. 


5 


2 B. M. 1115. 


But will not give that liberty unleſs to perſons who have ſome pretenſion to de- 
3 B. M. 1362. 


mand it. Rex v. Clarke, M. 3 G. 3. 


(C) When it ſhall not be allowed. 


To a perſon committed for high- treaſon by rule of court. Rex v. Leonard, H. 


5 G. Str. 142. 


A perſon committed for high-treaſon done in Scotland, is not within the act. 


Rex v. Mackintoſh, P. 6 G. Str. 308. | | 
perſon committed to the Tower for high treaſon, cannot make his prayer at 


A 


the Old Bailey, to be bailed or tried. Rex v. Biſhop of Rochefter, Sept. 8 G. Fort. 


101. 


Nor at Hicks's Hall. 


Rex v. Ld North and Grey, M. S. 8 6. Fort. 103. 

To a priſoner of war, the ſubject of a neutral power, taken in the enemies 
ſervice, into which he was forced when taken 
Rex v. Schiever, P. 32 G. 2. 2 B. M. 765. 


(k. 1.) How returned. 


priſoner by them in an Engliſb ſhip. 


Conſtable is an officer within the meaning of Hat. 31 Car. 2. c. 2. and obliged 
to give copy of warrant of commitment. Hudſon v. Aſp, P. 5 G. Str. 167. 


If a habeas corpus is not returned, an attachment ii ſhall go, without rule to 


return, Rex v. Wright, M. 5 G. 2. Str. 915. 


On a habeas corpus granted by a judge in the vacation, returnable immediate, be- 


v. Dr. Shebbeare, 
542. 


Fore himſelf at his chambers, the party may be brought into court in term. Rex 
H. 31 C. 2. 1 B. M. 460, Rex v. Mead, P. 31 G. 2. I B. M. 


Or if on a habeas corpus fo returnable the party is brought before him, he may, 


if he zudges it adviſeable, adjourn the return, and direct him to be brought into 
court che firſt day of term. Rex v. Clarke, T. 31 G. 2. 
The court will not 
E. Ferrers, T. 31 G. 2. 


1 B. M. 606. 


grant an attachment to accompany a habeas corpus. Rex v. 
i B. M. 631. 


If habeas corpus is not obeyed, the court will grant attachment, even againſt a 


4 


peer; for he has no 
dience to habeas corpus. i. 0 at 
On good cauſe ſhewn, as that the perſon confined is a lunatic, .confined by her 
oceeding to get a commiſſion of, lunacy, the court will 


neareſt relations, who are pr | 
enlarge the time to return. Rex v. Clarke, M. 3 G. 3z. 3 B. M. 1362. 


Did. 


4 T 


privilege againſt the proceſs of Weminffer Hall to compel obe- 


(E. 2.) What 
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, (E. 2.) What ſhall be a good Return. 
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That defendant was committed for back- bearing and carrying away a deer, is 


od after conviction, though it does not ſay uniawfully ; but not before conviction 
42 Hawkins, P. 2 G. Fort. 272. N : 
That before delivery of the writ ne had delivered the woman to her huſband, and 
knows not where ſhe is; good Rex v. Wright, M. 5G. 2. Str. 915. 
That at the coming of the writ, defendant was not in the keeper of the pri- 
ſon's cuſtody, good. Rex v. Bethuen, M. 12 G. 2. Andr. 251. 
« That before the coming of the writ, defendant was diſcharged out of his cuſto- 
dy by an order of ſeſſions, without ſaying what ſeſſions, what order, or that he was 


diſcharged by due courſe of law ; good for the purpoſe of filing the writ, 18:4, 


(E. 3.) What not. 


That the African company had retained the defendant in their ſervice, and ſent 
him to the Savoy till he ſhould embark, is bad; and defendant was diſcharged, and 
an information ordered againſt the colonel and the keeper of the Savoy, Rex v. 


Drew, M. 7 G. Str. 404. 


That defendant was committed by two juſtices of peace, for that he, being TOY 
ſeer of the poor, had not accounted as by ſtatute directed, and had not accounted 
before them, bad; he might have accounted before others. Rex v. Gibſon, P. 1 G. 


Port, 272, 


(F) When the Party ſhall be diſcharged o2 remanded, 


N the appearance of the party, the court will only ſee that he is under no ille- 
gal reſtraint; but in the caſe of a young lady, the court will order the tipſtaff 
to wait upon her home to her guardians, - Rex v. Clarkſin, T. 7 G. Str. 444. 

A child of nine, delivered to her uncle, her teſtamentary guardian. Rex v. Jobn- 
fon, H 10 G. Str. 579. N. B. She was taken from tne guardian appointed by 
the ſpiritual court, and who was her near relation, was to have no benefit by keep- 
ing her, had taken great care of her, and with whom ſhe was willing to go. 2 Ld. 
Raym. 1354. 7 | 

If * of 13 is brought up by habeas corpus ſued by his father, to have him de- 
livered to him by his aunt, the court will deliver him from the aunt, and let him go 
where he pleaſes, for they will not determine the right of guardianſhip in a ſumma- 
ry manner, and the father has other remedies to bring it in queſtion, Rex v. Smith, 
7.7 G. 2. Kr. g02. 

A young lady of full age decoyed from her father to be married to a mean per- 
ſon, brought back by the father's means to his houſe, and habeas corpus brought by 
one of the decoyers, the court will aſk, whether ſhe deſires to continue with her fa- 
ther, or to go elſewhere; if ſhe anſwers to continue with her father, they will only 
lay ſhe is at liberty to go. Rex v. Clarke, T. 31G 2. 1 B. M. 606. 

Where there is a conviction the court will not diſcharge on the warrant of com- 
mitment, without having the conviction before them, Rex v. Elipell, H. 1 G. 2. 
StF. 904. 

q If defendadt is brought up by habeas cor us from the Admiralty, there charged 
with embezzling goods of the ſhip ; on affidavit, that he is indebted to plaintiff on 
promiſſory- note, he ſhall be turned over to the marſhal of B. R. Rutherford v. Scott, 

T 6& 6G. 2. Str. 936. | 

perſon committed by ſecretary of ſtate, to the cuſtody of a meſſenger, on ſuſpi- 

$f hiph-treaſon, and kept there two years, ſhall be diſcharged without bail, un- 

leſs attorney- general undertakes to proſecute diredly. Rex v. Fitzgerald, M. 23 
1 Will. 254. | de... DIUO! HH 


B. R. cannot remand a priſoner to the cuſtody of a King's meſſenger, but mult 
commit him to the arſhial of B. R. Rex v. Sbeßbeure, H. 31 G. 2. 1 B. M. 400. 
If a ſane perſonconfined in a madhouſe by her huſband, is brought up, and in- 
tends o demand the peace, but has not articles ready ſtampt, the court war pong 
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her to go with a friend, he andertaking to produce her, Rex v. Turlington, H. 1 G. 3. 
ne 3 | NY * 

On a habeas corpus ſued out by the father of a kept miſtreſs, aged 18, directed to 
her keeper, the court declared ſhe might go where ſhe pleaſed, and that none ſhould 
meddle with her redeundo ; but would not in this caſe fend a tipſtaff to protect her. 
Rex v. Delaval, T. 3 C. 3. 3 B. M. 1434. 


On habeas corpus returnable before chief juſtice, commitment by another judge 
is good without amendment of return, Barnes 20. | 


(G. 1.) Habeas Coꝛpus ad Factendum et Rectptendum.- 


Fa priſoner, who is brought up from a county-gaol, to be turned over to the 
King's Bench, will not pay the ſheriff the charges of bringing him up, the court 
will remand him. Anon. P.6G. 1. Str. 308. 
If 15 per mile is tendered and refuſed, attachment ſhall be granted. Barnes 377. 
But the gaoler mult obey the habeas corpus, though the priſoner refuſes to pay his 
fees, for he has his remedy for them. FHopmanv. Barber, M. 2 G. 2. Str. 814. 
If plaintiff deliver ſheriff bab:as corpus to remove defendant in execution on a ca. 
a. to B K. priſon, he cannot refuſe to obey till his poundage is paid. Semb. Sed 
For it was argued in this caſe, that he ſhould carry him to a judge's chambers ; 
and Foſter J. ſaid, if he came before him, he would not turn him over till poundage 
paid. White v. Hough, M. 20 G. 2. Str. 1292. 
Habeas corpus (hall be allowed, though not delivered till after interlocutory judg- 
ment ſigned below, and notice of writ of inquiry given. Cox v. Hart, H. 32 G. 2. 
2 B. M. 758. 
It is the practice to allow it, if delivered at any time before the jury ſworn, not- 
withſtanding 21 J. 1. c. 23. Did. 
If it is teſted in term, it may be returnable immediate before the chief juſtice. Bet- 
tefworth v. Bell, P. 6 G. 3. 3 B. M. 1875. | 
Flaintiff may remove defendant by this writ, after he has declared againſt him in 
cuſtody..of the ſheriff. id. 
| Defendant may be committed, though return-day is paſt. Barnes 221, | 
C. B. cannot commit to the Fleet a priſoner on a juſtice's warrant, for want of 
ſureties on indictment for baſtard ; nor on excommunicato capiendo out of Chancery, 
returnable in B. R. nor for an extent out of the Exchequer. Barnes 223. 
But they may on Exchequer proceſs on recognizance forfeited at ſeſſions. Bid. 
If priſoner is removed by bab. cor before declaration delivered, plaintiff muſt de- 
Clare in the court whither he is removed, if, after declaration delivered, he proceeds 
, Where he declares. Barnes 384. 5 
Priſoner in the Fleet by proceſs of C. B. may be brought up by rule, but if held 
by execution of another court there muſt be bab. corp. Barnes 38 5. | 
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(G. 2.) When it ſhall not be allowed. 


An utter - barriſter of three years ſtanding, muſt at all events be preſent in every 
inferior court at the trial, either as judge or aſſiſtant, or the trial is void, and haþeas 
eur pus lies. Fairley v. M<Connel, H. 31 G. 2. 1 B. M. 5114. 
In action againſt two partners, if one brings habeas corpus, and puts in bail for him- 
ſelf only, plaintiff ſhall have procedendo. Fry v. Carey, T. 8 G. 1. Str. 527. 
On a xeturn of a bye-law, the court will not enter into the validity of it, in order 
io grant procedendo; but plaintiff muſt declare here, and defendant may demur if he 
has objections. Ballard v. Bennet. Ballard v. Clement, P. 32 G. 2. 2 B. M. 
After interlocutory judgment, it is too late, and procedendo ſhall be awarded. 
l e AE | 2 
do, after iſſue joined. Barnes 221. 
Parc 4150 10 11 Hein 2 mw, | ( 


3 11. (H..4.9 | Habeas Coꝛpus ad Reſpondendum. 
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1 nden ie 10 cuſtody at the ſuit of the crown, he cannot be turned over on 
J . cor p. to another priſon, at the inſtance of a private perſon for debt; if he al- 
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ledges a pardon by act of parliament, it muſt be by ſuggeſtion on the record, 
crown OE Mts. Pawlett, T. 11 87. G. 2. Andr. 274. * 
A prifoner in the Net for e in Exchequer, in not paying a debt to the 
crown, may be brought into B. R. by babeas corpus, and ſurrendered to the marſha 
in diſcharge of bail in another cauſe, and he cannot be remanded to the Fer on 
motion; but a habeas corpus muſt be brought from Exchequer: the marſhal will re. 
turn it there, and they may remand him to the Fleer. So, in civil cauſes between 
ſubjects, and in criminal cauſes at ſuit of the crown. Chritty's caſe, T. 22 & 2 3 C. 2 
1 Will. 248. | | . 
If . is to be charged in execution on ſeveral judgments, there muſt be 2 


babeas corpus on every judgment. Barnes 223. 
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7 9 2. 
(C) Hue and Cay. 


(C. 2.) Aion againſt the Hundred, upon the Statute of Winton, 
| EE of ay 


„ r lies, though plaintiff, after the robbery, paſſes by a place where there are two 
6 conftables, without giving notice, it he did not know of them, though he did 
not inquire. Semb. Whitworth v. Hundred of Grimſtoe, T. 32 & 33 G. 2. H. 3; 


G. 2. M, 105, 109. 


Ff a man is robbed ſoon after fix, rides through a village without giving notice, 


(0.4. . s 
When it does tells men on the road, at ſeven gives notice to an innkeeper at a town two miles and 


an half off, and then gives notice to the high conſtablethree miles off, between eight 
and nine o'clock; it is good notice, within 8 G. 2. c. 16. Ball v. Hundred of Wymer- 
ey, M. 16 G. 2. Str. 1170. 
If the whole ſum of which plaintiff is robbed is not mentioned in the Gazette, 
ſemb. Whitworth v. Hundred of Grimſhoe, T. 32 & 33 G. 2. H. 33 G. 2. 2 il. 
105, Io). ä 
a Wera deſcription of one of the robbers is not mentioned in the Gazette, as 
that he had particular large red Ter Did. 
By fat. 22 G. 2. c. 24. none ſhall recover above 200 J. unleſs there were two per- 
ſons together at the robbery, to atteſt the truth of it. 
If bank- notes are not well deſcribed (by dates, numbers, &c. he remembring them, 
QF he does not) plaintiff ſhall recover neither for them, nor any other thing, tho 
= | 


deſcribed, ſemb. Barnes 458. | 
B fat. 22 G. 2. c. 46. the flat. 8 G. 2. c. 16. relating to execution on hue and 


—— = _ = 


5) cry. is extended to all executions againſt the inhabitants of a hundred. 


— 44 


1 


a IT OR. - 
(B) Lunatick, &c. 


1 Pa man loſes his ſpeech by an appoplectick fit, tho he ſhews ſotne ſigns of ſenſe; 
| I a commiſiion may be granted againſt him. Pitt's caſe, T. 7 G. 2. B. R. H. 
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\HEKing'sgrant of a lunatick'seſtate, without account, is void ; but the King, 
or lord-chancellor, by authority of the ſign manual, may allow ſuch a yearly 
mantenance/ to the committee, as amounts to the yearly value of the lunatick's 
tate; -Sbeldon'v. Forte/cue, A. P. 1731. 3 P. % 104 N 

I cuſtody of lunatick is granted to huſband and wife (ſhe being next of kin) it 
determines on her death. Fx parte Lyne, M. 9 G. 2. C. T. T. 144. 1 


By fat. 17 C. 2 C. 5. . 20 & 21. wo juſtices may order a lunatick to be con- 


 fnedin any place in the county, if his ſettlement is in the county, if not, to 


ſend him to his ſettlement; the expences to be raiſed by warrant of two juſtices, 
by fale of his goods, or rents of his lands; and if he has not an eſtate to pay it, 
above what is ſufficient to maintain his family, then by his pariſh : but this is not 
to abridge the King, chancellor, Cc. nor the friends or relations. 

The committee of a lunatick cannot make a leaſe of the lunatick's lands by 
law. Kuipe v. Palmer, T. 33. & 34 G. 2. Will. 130. *! 

By far. 14 G. 3. c. 49. Madhouſes are regulated. None may keep more than 
one lunatick (except committed by chancellor) on pain of 500 J. without annual 
licence from commiſſioners appointed by college of phyſicians, for ſeven miles 
round London, and by Quarter-Seſſions elſewhere. | 
No perſon to keep two houſes; commiſſioners to viſit houſes once a year, or 
when required by chancellor or either chief juſtice, or when they thin! fit, and 
examine perſons confined. Commiſſioner may, on application, inform a perſon 
applying of the name of a perſon confined, and where, and by whom. Keeper re- 
ceiving a patient without an order from phyſician, ſurgeon or apothecary, or not 
ſending notice to the ſecretary of the cummuiltioners, in three days near London, or 
fourteen days elſewhere, forfcits 100/. This act gives no new juſtification, but all 
maſt be juſtified at common law. 


(D) Acts by a Non compos. 
(D. 1.) What are void. 


Y flat. 15 G. 2. c. 30. If lunatick under a commiſſion, or whoſe perſon and 

eſtate by act of parliament is committed to the care of truſtees, ſhall marry 
before declared of ſane mind by the lord-chancellor, &c. or ſuch truſtees re- 
ſpeRively, ſuch marriage is void to all intents. This act was ſuppoſed, at the time, 
to be made on occafion of Mr. Newpcr:, natural ſon to the late Earl of Bradford, 
who had left him a very great fortune, with remainder to another perſon, 


Db. 3.) What Acts he may do. 


By 4G. 2. c. 20. Ideots, lunaticks, &c. or their committees, by direction of the 


lord- chancellor, may aſſign truſts and mortgages, and be ordered to make ſuch 


conveyances, in like manner as truſtees and mortgagees of ſane mind. 
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, | HE court will not grant the benefit of the rules to any one in execution 
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The court will not enlarge the rules while the priſon is repairing, till the pro- 
ptietors undertulte "hi 5 
pain of forfeiture, Caſe of King's ee H. 12 . Str, 67 . 

A priſoner fot a contempt cannot have the benefit of the rules, Landen Fones's 
/ 207075 eter het eo bene 

It doth not appear that the high- bar money (money paid into the box of the 
coutt of B. R. on motions and aftidavits made in court) was ever paid to the 
priſoners on the common ſide; but is paid by the ſecondary into the hands of the 
clerk of the junior judge of B. R. to be paid over in equal ſhares to the judges of 
B. R. to be diſpoſed of for ſuch charitable purpoſes as they think proper, Pri. 
ſoners caſe, T. 32 & 33 G. 2. 2 B. M. 867. 5 8 

By far. 27 G. 2. c. 17. The power of appointing the marſhal (which office had 
been granted in fee by James 1ſt) is reveſted in the King, (ſatisfaction being made 
for a debt ſecured thereon) and various regulations made relating to the officers 


and priſon. 


what 


N * 24 G. 2. c. 40. No ſpirituous liquors ſhall be uſed in a gaol, on pain of 
2 :100/. by gaoler, and for ſecond offence forfeiture of office. 


; o 
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iq 4 (H) TTHhat is Canſe foz Impꝛiſonment. 
(H. 7.) What ſhall be a lawful Warrant. 


OM MITMENT by ſecretary of ſtate for high-treaſon, may be made with- 
out oath. Rex v. Wyndham. Str. 2. | 

May be for high-treaſon generally. Bid. 

A juſtice of the peace cannot take a priſoner in B. R. and fend him to the county- 
goal, but he may charge him criminally in B. R. priſon. Rex v. Wordhan, H. 
2 G. 2. Str. 828. | 

Commitment of a carrier till he gives ſecurity, not to carry without univerſity- 
licence, and to obſerve univerſity-ſtatutes for life, ill. Rex v. Barnes, M. 5 G. 2. 


Str. 917. 
P. 5G. 2. Str. 934- | 5 
A warrant to cauſe A. to appear, is not a warrant to arreſt. Sbergold v. Holloway, 
M. 8 G. 2. Str. 1002, | . 
By 12 G. 2. c. 13. J 4. The not indorſing attorney's name on a warrant upon 
writs, does not vitiate them. 07. E LS 
The warrant need not ſtate the information, evidence, or grounds of the charge. 
Rex v. Wilkes, P. 3 G. 3. 2 Will: 151. | 


1 


Warrant of commitment for a ſeditious libel need not ſet forth the libel. Bid. 


If a juſtice of peace grants a warrant to arreſt the party for nonpayment of 
wages, it will not juſtify the officer. Sbergoid v Holloway, M. 8 G. 2. Str. 1002. 

If juſtices. make adjudication. for A. to pay 13 J. for concealing run goods, and 
on the. back a further adjudication to pay 55s. 4 d. for coſts, and grant warrant of 
diſtreſs. to B. 4 conſtable to levy the 13 J. and on the back put alſo the 55. 44: 
and on nulla bona returned, grant warrant to B. to carry A, to gaol, and impriſon 
till he pay 131. and A. tenders 13/. and B. inſiſts on the 55. 4d. alſo, it is falſe 
impriſonment 3 for the 535. 4 d. is not in the warrant, nor have the juſtices power 
to give coſts, Smith v. Sibſon, M. 20 G. 2. 1 Wilſon 153. "LE | 


General- warrant of a ſecretary of ſtate to apprehend is illegal, and no juſtification 
of a King's meſſenger. Huckle v. Money, 11 
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at. 32 G. 2. c. 28, Officer ſhall not carry priſoner to alehouſe, or 
private houſe of officer, without his conſent, nor charge him for liquor but - 


4 G. 3. 2 Wil. 20g. 
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is freely calls for, nor take any thing but legal. fee, nor carry him te gan 


LD in 
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by rale 10" repdir "it?" B. They arc obliged to repair. on 


The warrant mult ſpecify to what gaol the party is to be carried. Rex v. Smith, 


* ' q " 4 FY ” * 
3 * q + . C , N Wop 4 * 
n 0 * * . _—_— 1 n p g 
EF * ES Kite ©. oo * Fe 9 a y . LY « * » any y o 4% Pr EIN Pl J > 
5 WWW N D 1 9 — ee enn 
i Pts I EEE Wo TR eee 3 9 I? ,. II 
: e 2 


I u K R FTS. ON M 2 1 5 351 
It; eco et acid Df pid eld 2h gil Tot (ſiw 11405 vill 
«0h ffn tre /-Four hours, unleſs he refuſes. to be carried to a ſufe houſe (not 
Officer is to take 


9 
” 


'for lodging and diet, only what is allowed by Quarter=Seflions. 
L er may have his meat and drink from whence he pleaſes, and alſo/bed=-. 

RS. ..._ + enen n- aid ad) 35d) eggs 198 ob 1] 
_ Q 0 chief juſtices, and chief baron, and lord - mayor and two aldermen for 
n, the th ee chiefs, and three juſtices for Middleſex and Surry, and Quarter- 
Mos r other counties, ſhall ſettle the fees for gaolers. 1 10 . 
87 Hat. 13G. 3:..6- 58. Quarter-Seſſions ſhall aſcertain how many clergymen | 
(All attend each gaol, what duty they ſhall perform, and at what falary, not above 
50 J. per annum each z and ſhall nominate and diſplace ſuch clergymen. And trea- 
fates ſhall pay ſalaries. * 

"By 14 C. 3. "Fs Os Quarter-Seſſions ſhall order the walls and ceilings of gaols 
where felons are uſually kept, to be ſcraped and white-wathed once a year at leaſt, 
regularly waſhed and kept clean, conſtantly ſupplied with freſh air by hand-venti- 
lators or otherwiſe ; two rooms (one for men, one for women) for the ſick, whither 
they ſhall be removed on being ſeized with any diſorder, and kept ſeparate from the 
healthy ; 2 hot and cold bath or bathing-tub, and every priſoner to be waſhed in one 
of they before they go out of gaol, on any occaſion ; to 40 int ſurgeon or apothe- 
cary to attend with a ſalary, who is to report the ſtate of gaol every Quarter-Seſ- 
ſions; the courts of juſtice to be ventilated, cloaths provided for priioners; pri- 
ſoners not to be kept under ground when it can be conveniently avoided. 
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(L) Remedy foꝛ falſe Impꝛilonment. 
TRE TT © 


\HREE, hundred pounds damages for detaining plaintiff, keeper of a tavern, 

aſew hours in her own yard, by reforming conſtables, under warrant five 
weeks old, and never proſecuting or appearing before the juſtice afterwards, not 
exceſſive, and refuſed to be ſet aide. Leeman v. Allen, P. 3 G. 3. 2 Will. 160. 

Three hundred pounds damages for detaining a journeyman printer fix hours, 
and treating him well, on a general warrant of a ſecretary of ſtate, to apprehend 
printers and publiſhers of a libel, (North Britain, N“. 45.) not exceffive ; and new 
trial refuſed. Huckle v. Money, M. 4 G. 3. 2 Wilſ. 205. | 

One thouſand pounds damages for detaining an attorney ſix days, entering his 


houſe, and ſeizing his papers by ſecretary's warrant. Beardmore v. Carrington, P. 


Two hundred and fifty pounds was thought exceſſive damages for twenty-ſix 
days impriſonment, and inquiry ſet aſide, and new one granted. Tate v. Swaine, 
M. 15 C. 2. Barnes 233. 
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3 (L. 4.) By Homine replegiandb. 


This is an original writ, the party may ſue it of right, and it is granted on mo- 
tion or petition in Chancery, without ſhewing cauſe, returnable in a court of law, and 
Chancery cannot ſuperſede it. It may be declared on below, and defendant muſt aſſign 
cauſe why he does not comply; if the party ſuing has not a right, it muſt be pleaded. 
4 ae party ſuing. the writ is party in a ſuit in this court, it might be other- 
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| Ei is broaght by infant againſt teſtamentary guardian, or by villain' againſt his 
_ 3 plead the ſpecial matter at law. Treblecuch's caſe, H. 1757. 1 A. 
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* flat. 32 G. 2. c. 28. any debtor in execution for not more than 100 J, in all, ; 
wap petitiou the court whenee execution ited, with a ſchedule of his eſtate, 
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ut yu motice to his creditors, and the court will order his creditors ap- 
"on and then order aſſignment of all his eſtate, and diſcharge the priſoner, un- 


leſs 


eee dr e205 compet:the'prifbace ie diiver up his eite 
In like manner, l y compe pritoner to deliver up his eſtate; if 
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leſs the creditor agrees to give him not exceeding 25. 4 d. a week, or if more credi. 


Z 48Kh; 5 0 27 +F i 4% ha \ 
If the priſoner is 20 miles from London, the order may be to appear at the 


„ 


he refuſes, he may be tranſported for ſeven years. 


If he delivers falſe account, he is liable to penalties of perjur Y 5 if perjured, he 


may be taken in execution de novo, and never have the benefit of the act. 
Priſoner's future effects are liable to debts unſatisfied, but he cannot be arreſted for 
the ſame debt, nor be liable to action of debt on the judgment, but execution on it 


may go againſt his lands or goods; and none who have had the benefit of an aq of 


inſolvency can have the benefit of this act, unleſs compelled by creditor. 
Defendants in qui tam actions are not included in 32 G. 2. c. 28. J. 13. Hyrty, 


1 


 Hawhins, T. 2 G. 3. 3 B. M. 1322. - : 


Under this ſtatute the court will order petitioning debtor to be brought up again 
the laſt day of the term, inſtead of the firſt of next, if plaintiff and defendant live both 
in the fame town, and plaintiff has had copy of {chedale 14 days. Bates v. Gambls, 
T.3.G. 3. 3 B. M. 1393. f : 2 

A man not in the actual cuſtody of the gaoler, but in the cuſtody of an officer in 
a ſpunging-houle, is not within inſolvent act, 1 G. 3. Gander's caſe, M. 6 G. % 
3 B. M. 1809. | 5 

The court may moderate the allowance, but when once ſettled it cannot be 
lowered. Barnes 387, 397. | 

A priſoner ſhall not be diſcharged becauſe the allowance is forgot for a day or 
two, but for frequent omiſſions he ſhall. Barnes 367, 369, 395. 

If priſoner removes himſelf, he loſes the allowance, Barnes 308. 

The note for the allowance mult be ſigned by plaintiff himſelf; the attorney is 
not ſufficient, though plaintiff is abroad. Barnes 371, 382, 399. 

On plaintiff's death, priſoner ſhall be diſcharged on nonpayment by executor, 


Barnes 373. PF 1 10 
On nonpayment of allowance undertaken before judge of aſſize, he ſhall be diſ- 


charged. Barnes 382. r | | 
If priſoner is charged with more than 1007. but makes aſfidavit that part is paid, 
and on rule for that purpoſe plaintiff indorſes the whole ſum on the habeas corpus, 
the court will not inquire further. Barnes 367, 369. Sed Q. for 
On aftidavit that only 20/. remained due, rule why on payment of that and coſts 
defendant ſhould not be diſcharged. Barnes 371. 2 ] 
Priſoner may be diſcharged as to a debt under 100 J. though after his petition he 
is charged by another plaintiff for a debt above 199/.. Barnes 181, 
- | He muſt apply before the end of the firſt term after taken in execution. Barnes 


Objections to the form of his ſchedule muſt be made at his firſt coming up. 


Barnes 372. | 


If plaintiff abſconds, rule i to diſcharge may be ſerved on attorney, Barnes 
384. 5 210 | 36% 

If a priſoner diſcharged is again charged in execution on a ſecond judgment by 
the ſame plaintiffs ; on his ſecond diſcharge, another ſchedule ſhall be made of the 


ſame effects with the firſt, and a ſecond aſſignment to plaintiffs to make them liable 


to ſecond execution, if more than ſufficient to ſatisfy. the firſt. Barnes 338. 

If a plaintiff, after action brought, is himſelf diſcharged by inſolvent act, and aſ- 
ſigns, &c. he may ſtill proceed in this action. Barnes 399. 

+ "Defendant in execution at plaintiff's ſuit, on one judgment before the com- 
-mencement of an inſolvent act, and another after, may pay principal, intereſt and 
coſts of the firſt, that plaintiff may not compel him to deliver up his eſtate. Barnes 

12 "Prifoiier are- diſcharged,» ſometimes on ii prius fide, and ſometimes on crown 
ſide, but then notice ſhould be given in the other court; the aſſignment ſhould be 

preyious to the diſcharge; if priſoner not ' diſcharged, no aſſignment. On gon“ 


Li 


Payment, priſoner may apply to court to be brought to next aſſizes, and be diſchat- 


n | ap 8 nme. 
wee afignment, ot: to be diſcharged ghoye.op afiganit of aeg e 
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nne 
"Gaoler is liable to action, if he ſet priſoner at liber 
- if no fraud, court will not grant attachment. Barnes 394. 
It defendant has been diſcharged by inſolvent act, and is afterwa 
and ſwears the debt was due before the act, and plaintiff ſwears it 
wards, court will not diſcharge him. Barnes 401. | 
If inſolvent debtor's effects in affignee's hands are legal aſſets, 
tors are preferred to bond; if equitable aſſets, 


(and ſuch is an equity of redemption) 
all come in pari paſſu. Barnes 402. 


— ooo 


nr e k MET NN. T 
(A) Jndictment, what ſhall be. 


F the caption is ad feſtum Epipbanii, inſtead of Epiphanie, it is ill. Rex v. Warre, 
P.12 G. Str. 698. 


(D) Foz What offence an Indictment lies. 
F OR extortion, indictment may be at ſeſſions. 


3. 


For an attempt to pick a pocket; to commit ſodomy. Rex v. Kinnerſl:y, T. 5G. 
Str. 193. | 


For {aying of a juſtice of the peace, in the execution of his office, you are 4 rogue 
and a liar. Rex v. Revel, P. 7 G. Str. 420. 


For making great noiſes in the night with a ſpeaking trumpet. 
T. 12 G. Str. 704. 
' For refufing to execute the office of conſtable. 
20. | . 8 
? For having coining tools. Rex v. Sutton, P. 10 G. 2. Str. 1%. 
they are only to ſtamp part of one ſide of the coin (as to make a ſceptre) it is 
not treaſon within 8 & 9 V. c. 25. but only a miſdemeanor at common law. Rex 
v. Sutton, P. 10 G. 2. B. R. H 371. 155 o 7 Ong 
For not taking upon him the office of overſeer, when appointed; for diſobeying 
an act of parliament, is indictable by the principles of the common law. Rex v. 
Jones, M 14 G. 2. Str. 1146. 8 „ 
For a ſmell, though not unwholeſome, if it renders the enjoyment of life and pro- 
perty uncomfortable, (as Dr. Ward's aqua fortis works.) Rex v. White, P. 30 G. 2. 
1B. M. 333. „ E 
For not obeying an order of Quarter-Seſſions to pay 21. a week for the mainte- 
nance of a grandchild. Rex v. Robinſon, T. 32 & 33 G. 2. 2 B. M. 799. 
Where the offence intended to be guarded againſt by a ſtatute was puniſhable be- 
fore, there the particular remedy given by ſtatute is cumulative, and does not take 
away the former; where the ſtatute enacts, that what was not puniſhable: before, 
thall now be puniſhable in ſuch a particular manner, there that method muſt be 
, , = ooo. ß Os 
But where the ſummary remedy can be purſued, it is unreaſonable, oppreſſive and 
wrong, to take the remedy by indictment, %.... 
An indictment lies N of the poor, for refuſing to 


receive a pau- 
ber remoyed by order of two Juſtices, under 13& 14 C. 2. c. 12. Rex v. Davis, 


Rex v. Loggan, E 4 | G. Str. 


' Rex v. Smith, 
Rex v. Lone, M. 5 G. 2. Str. 


e parifhioner, for not doing his highway-labour. Rex v. al. 7. ga & 
33 C. 2. fe bh x Foley ans; 


| 2 B. M. 832. 1 | | oe ego 
Againſt 2 conſtable, for diſcharging puts brought to the watch-houſe by g 


+» 


ty till the order is drawn up ; but 
rwards in execution, 
it was not till after- 


judgment - credi- 


333 


84 er MN . 


f. ©) By go 27 c. 245 Any perſon convicted of obtaining money by falſe pre- 
cdWeences, or ſending letter threatning to accuſe of a crime puniſhable with infamous 
puniſhment, with 4 view to obtain money, may be fined, impriſoned, pilloried 

* * 


vrhipt, or tranſported. 


(E) Foz what not. 


F OR caſual damage in doing a lawful act; as in unloading goods, if the wind 
blows them upon a paſſer by. Rex v. Gill, T. 5 G. Str. 190. 
For ſecreting A. who affirmed ſhe was with child of a baſtard by him. Rex v. 
Chaundler, M. 11G. 2 Ld. Raym. 1368. a 
For bringing a baſtard child into a pariſh. - Rex v. Warne, M. 12 6. Sir. 644. 


For killing a hare. Rex v. Buck, H. 12 G. Str. 679. 
For a conſpiracy to marry a pauper ſettled in A. to a perſon ſettled in B. in 


order to bring a charge on B. Rex v. Edwards, T. 12 G. Str. 707. Sed ſemb. 


Information lies. | | 
Againſt a miller, for detaining part of the corn Rex v. Channell, H. 1 G. 2. 
Str. 793. | 
to 


| For an offence for which a penalty is inflicted by ſtatute, without ſaying 
| whom, or how recoverable. - Rex v. Malland, H. 2 G. 2. Str. 828. Vide bor- 
| fetture. (C.) | 
| For a bare attempt to defraud; if no falſe tokens nor fraud committed, nor con- 


ſpiracy. Rex v. Bryan, P. 3 G. 2. Str. 806. 
An aſſault on two perſons cannot be joined in the ſame indictment. Rex v. 


8 . | Clendon, J. 4 G. 2. Str. 870. Ld. Raym. 1572. 
8 | This is held not to be law. The King may call a man to account for breach of 
14 the peace, by breaking two heads inſtead of one. Many informations for libels 
againſt the King and his miniſters. Rex v. Benfield, P. 33 G. 2. 2 B. M. 980 
So after verdict judgment ſhall be arreſted. Rex v. Wheatley, Rex v. Dunnage, 


= H. 1 G. 3. 2 B. M. 1125, 1130. 
| Several perſons cannot be joined in one indictment for perjury. Rex v. Philips, 
4 M. 5 G. 2. Str. 921. | 
Not every conſpiracy is a ground for a criminal proſecution, (as, ſetting up a 
baſtard child); and the boundaries are often nice, between a matter indictable, and a 
fraud cognizable in equity. Chetwynd v. Lindon, J. 1752. 2 Verey 450. 
For a deceit of a private nature, as for not delivering the quantity of beer agreed 
for and paid for, indictment ſhall be quaſhed. Rex v. Combrune, P. 24 G. 2. 
| 1 Vilſ. zol. 1 | 4b 31 
p For keeping a lying-in hoſpital for unmarried women, whereby the pariſh is 
burthened with baſtards. Rex v. Macdonald, H. 5 G. 3. 3 B. M. 1645. Vide 
| r r 
For ſelling bort meaſure, tho' it lies for ſelling by falſe meaſure ; thus, ſelling for 
two chaldron of coals a quantity defective by four buſhels, of what two chaldrons 
ought to be, is bad. Rex v. Oſborn, T. 5G. 3. 3 B. M. 1697. 

For a treſpaſs of a private nature, tho laid vi ef arms; as for entring a yard, and 
erecting a ſhed, or for pulling the thatch off a houſe, or for entring a field, by 
ſixteen perſons, and keeping proſecutor out of poſſeſſion, if no riot or unlawful 
aſſembly. Rex v. Storr, Rex v. Atkins, Rex v. Gillet, Rex v. Bake, TJ. 5 G. z. 


3. B. M. 1698, 1706, 1707, 1731. 
(F) When an Indictment againſt ſeveral is good. 

Wife or lervant joinin with a ſtranger in the ſame murder, may be charged 
. in one indictment, and coneluding felonrce proditorte et ex malitia præcogitata, 
Ee. is good for both. reddends Sngwa fingulis. Halen 329. 
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e The Fozm of an Indtument. 
; W 7 4 „ ee | 
. << ERE.:. -,” * 19 e | 

Des cer. 3.7 It dünne to have Certainty.; i. . 0 

PR 4 7 IF the indictment charges, that A. gave the mortal ſtroke, and that B. and C. were 

preſent, aiding and abetting; and it appears, that B. gave the ſtroke, and A. and 
C preſent, aiding and abetting; they may all be found guilty, Fo/ter 351. 
„ 1 ; g ; a 


Gommunts 


1 


TRE MODMEMT. 355 


5 Commun Arata, foe alta: regia via, denote the far place, and ars not uncertain, (G. 2. 
Fer vn Humm nd, H. 3 G. Str. 44. MET yy 1 
bl The: terminus d que and ad quem a road leads, i is not neceſſary. 270. — 
In criminal caſes, though th county be in the margin, yet the place 00 the 
fact 1s ſuppoſed to be done e, muſt be laid in the body of the indictment to be in com. 
praedict. Rex v Burridge, H. 1735. 3 P. V. 439. 
If the fact is laid to be done in a city a county in itſelf, but which are not co- ex- 
h tenſive, it mult ſay within the city and county of E. &c. Rex v. Bunce, P. 11 G. 2. 
= 102. 0 
_ Indictments for trhaſon; by levying war; do generally charge the overt acts, but on 
one day only. Twonley's caſe, 1746. Fefter 7. 
t the pariſh of A. near the highway, and dwelling-houſes, is ſufficient for a nui- 
ſance, Aer ſaying in the town or village. Rex v. White, P. 30 G. 2. 1B, M. 


K 83. 


25 9uia male et negligenter fe geſſit i in executione of the office of conſtable, quaſhed for we Wi 
being too general. Rex v. Minteringbam. Str. 2. what ſhall be 
De ſcriptis, bonis et catallis, de D. decipiebant et defraudabant, quaſhed for being too certain. 
general. Rex v. Powell. Str. 8. a 

Di verſas quantitates cer viſiae, too general. Rex v. Gibbs, H. 8 G. Ser. 497. 

On an indictment on 5 Eliz. c. 4. if it is averred, a trade uſed in Great Britain, 
_ inſtead of England, it is bad. Rex v. Hoteb, T. 9 G. Rex v. Pariſh, T. 12 6. 
Str. 55 2. Rex v. Liſter, M. 1 G. 2. Str. 788. 
Quod cum there was ſuch an order, &c, Rex v. Cone. P. 10 G. 2 Ld. Nen 
336 
* Wh muſt ſet out the wives ſpoken of a juſtice in the execution of his of- 
ice. 
lt for pbitrucing him, it muſt ſhew by what act. Rex v. the, P. 12 G. Ser. 


8 , ef communis et turbulenta pacis perturbatrix, ac lites rixas ef Pugnas mo- 
wit et incitavit, et quendam J. A. verbis contumeliis et opprobriis abuſa fuit in domo ipſius 
J. A. too general. Rex v. Taylor, M. 3 G. 2. Str. 849. 

A common and turbulent brawler, a ſower of diſcord among her quiet and ho- 
neſt neighbours, ſo that ſhe hath ſtirred, moved and incited divers ſtrifes, contro- 
verſies, n and diſputes, amongſt his majeſty's liege people, contra pacem, &c. 
is too general. None but a barretor and a common ſcold are indictable by general 
words. Rex v. Cocper, H. 19 G.2. Str. 1240. 

For a nuiſance, that defendant ſepem lævavit vel levari cauſavit, ill, for uncertain- 
z v. Stoughton, P. 4 G. 2. Str. goo 
Indictment for procuring by falſe tokens muſt ſpecify them. Rex v. Munoz, H. 
13 0.2. Sr. 1127. 

<> Indictment for conveying, or cauſing to be conveyed, a pauper, is too uncertain ; 
or if it does not ſay, that he was unable to maintain himſelf. Rex v. Flint, P. 10 G. 
. N. H. 370. 

In an indictment for carrying a perſon with the ſmall-pox from one pariſh to ano- 
thery it muſt ſet forth, that defendant knew the perſon had the {mall-pox, and that 
it Was with an ill intent. Rex v. Bunce, P. 11 G. 2. Andr. 162. 

A. B. being a looſe, idle, lewd and diſorderly perſon—and did charge deferidant to 
detain the ſaid A. B. fo being a looſe, &c, is K ſufficient MID Rex v. n, 
a E e | 


17 . 


155 * 05 
1 8. 5.) What i is a ſufficient OO uh 
1997 » 688 1. 


yt taiament chat A. rand out an inderſenient on a bank-note, good, the cugh &, ap- 

peared that the words razed out were wrote on the face of the note. "Re v. Bigg, 

M. 36. Str. 18. 3 P. V. 4 ä 
Noiſome, afin live ud flinkings,! 712 the common nuiſance of all inhabiting and u | | 

is a ſufficient charge of the hurtfulneſs, and or 150 e 8 8 Rex v. White, P. 

30 G. 2. 1 B. M. 33 . De 1 7 n 
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Is, indictmentngainſt a pariſhioner for not performing his highway-duty, 4. > 
Perng ſurveyors, is ſufficient, without ſaying by whom gi x; i * 

were appointed. Rex v. Boyall, T. 3a & 33 G. 2. 2 B. M. 832 2 if 
That defendant kept a common, ill-governed, diſorderly houſe, and for his profit 
ured certain iJI-diſpoſed perſons, of ill fame and diſhoneſt converſa. 
tion, to frequent, and the ſaid perſons in the ſaid houſe to remain, fighting of cock; 

_ boxing, Playing at cudgets,' and miſbebaving themſelves, is ſufficient, Rex v. Higginſm, 


«7: 16G. 3. 2. B. M. 1232. 


(8. 6.) Ought to have proper Terms of Law. 


The worde ui ef armis are not neceffary in an indictment for a riot. Rex v. Nynd 

P. 4 G. 2. Str. 834. n * * 
Sciens that, &c. is a ſufficient averment. Rex v. Lawley, P. 4 G. 2. Str. gog. 
Facts done by virtue of an act continuing a former one expired, may be laid to 


der dune by virtue of the original act. Rex v. Morgan, M. 10G. 2. Str. 1066. 


It muſt be in the preſent tenſe do, and not did preſent. Rex v. Bunce, P. 11G. 2. 
Andr. 162. | 


In an indictment of a ſcold, it muſt be laid ad communem nacumentum. Rex v. 
Cooper, H. 19 G. 2. Str. 1246. ä 
If the crime is charged to have been committed in the time of the /ate King, and 
the inditment concludes againſt the peace of the preſent King, it is fatal; the judg- 
ment muſt be reverſed. Rex v. Lookup, P. 6 G. 3. 3 B. M. 1901. 


(H) Then qualhed, if deficient. 


"NDICTMENT againſt fix, jointly: and ſeyerally, for exerciſing a trade, may 
be quaſhed. Rex v. Weſton, P. 11 C. Str..623. | 

The court will not quaſh an indictment, becauſe not laid contre formam flat. but 
kave dèfendant to demur. Rex v. Brotherton, P. 10G, Str. 602, 

The court cannot ſtrike counts out of an indictment, for it is the finding of the 

grand jury. Rex v. Pewtreſs, H. 9 G. 2. Str. 1026. B. R. H. 23. 
B. R. wilkquaſh an indictment at Quarter-Seflions for perjury at common law, for 
want of juriſdiction. Rex v. Bainton, P. 11 G. 2. Rex v. Weſtineſs, Str. 1088. 
B. R. will not quaſh an indictment for a nuiſance, but pùt defendant to demur. 
Nex v. Biſbop, P. 11 G. 2. Andr. 220. 
If a man 1s. indicted for ſaying to a juſtice, on being brought before him and ano- 
ther juſtice, by his warrant, for not paying ſervant's wages, you do not do right,” 
and it-is not laid, that the words were ſpoken to him in the execution of his office, 
the indictment ſhall be quaſhed. Rex v. Leafe, T. 11 C 12 G. 2. Andr. 226. 

Indictment for maintaining a cottage, without laying four acres of ground thereto, 
Mit ſay was preſented, without adding, on the oaths of 12, Gc. and if it only ſays, de- 
Nendaft maintained it for babitation, without ſaying it was inbabited, ſhall be quaſh- 

Rex v. Burkett, T. 11 & 12 G. 2. Andr. 230. 


25 he court will not quaſh an indictment for not attending a mayor to execute his 
Warrant, but defendant may demur toit. Rex v. Bailey, T. 17 G. 2. Str. 1211. 
Court will not quaſh indictment againſt overſees for not paying money over to 
their ſucceſſors; for gualbing is not ex debito juſtitiae, and this is a growing evil. 
Rex v. King, P. 20. G. 2. Str. 1268. TIE eee 
The court will quaſh an inditment for not receiving an apprentice, if it does 
not appear by the circumſtances averred, that-it, was a binding within fat. 43 Eliz. 


c. 2 and Q. Whether indictment lies. Rex v. Frevilian, P. a0 G. 2. Str. 1268. 


The court will not on motion quaſh an indictment againſt ſeveral for breaking 
aud entring a mine, and carrying away lead eſpecially if it is at the time that 
the 2 are trying others in the ſame county for a like offence. Rex v. Joln- 


P. 286. a. 1 Hi 3a. 


Andictment lies not for ſetting 2 perſon on the ſogtway to deliver printed bills | 
of defendant's occupation, whereby the way was. obſtructed; and indictment ihall 
he quaſhed. Rex v. Sarmon, H. 31 G. 2. 1 B. M 516. is N 


RR ND I1ICTM ENT. 
*. Nor againſt a ſpiritual perſon, for occupying lands contrary to 2t H. 8. c. 1 3. 
| 6 ing muſt be by action or information, and it muſt be in one of the 


King counts, not at Seſſions. Rex v. Wright, P. 31 G. 2. 1 B. . 543 


- f® 


order. 1 B. M. 651. 1 5 


in fort the proſecutor to quaſh his own indictment, is not of courſe; elpe- * 


cially zf- defendant has been put to expence. Rex v. Webb, P. 4 G. 3. 3 B. M. 
7 ment removed by certiorari is at iſſue, and jury appointed, pro- 
ſecutor countermands notice of trial, and defendant chuſes to bring it on by pro-- 
viſo, and it ſtands for trial, and proſecutor in the interim gets a new indictment 
found, and then moves to quaſh the firſt, alledging it to be defective, which they 
had cured by the new, on which they intend to proceed ; the court may (by con- 
ſent) order the firſt to be quaſhed, and the other to be put in its place, and to 
ſtand in the ſame condition. Mid. 

The court will not quaſh indictment for ſelling flour by falſe weights, tho' it 
appears on the face of it that the flour ſcale was the lighter, which muſt tend to the 


prejudice of the ſeller, and tho' it does not ſay where the ſelling was. Rex v. 
Craokes, H. 6 G. 3. 3 B. M. 1841. 


(1) Pꝛoteſs upon an Indictment. 


F the entry is, ideo veniat inde jurata, when it ſhould be præceptum eft vicecomiti, 
it is error. Rex v. George, P. 6 G. Str. zog. | 


So, if venerunt the jury, in the preterperfect tenſe, inſtead of. veniunt in the pre- 


ſent. Did. 
So, if gui tam, &c. is left out in the award of the venire, for this is an eſſential 
rt, Did. | | h j 

Figa ment for forging a will, ſhould not be tried pending a ſuit in the Spiritual 

Court touching the validity of it. Rex v. Rhodes, T. 12 G. Str. 703. 
Tho' the indictment be contra formam tat. it is not neceſſary that the certiorari, 


- 


venire and diſtring as, expreſs it. Rex v. Hayes, T. 3 G. 2. Str. 843. Ld. Raym. 


1518. f | 

If a man is indicted for inſulting a juſtice of the peace in the execution of his 
office, his recognizance ſhall not be diſcharged, tho” the juſtice dies, but he muſt 
plead. Rex v. Ellers, T. 21& 22 G. 2. 1 Will, 222, 


(K) Confeſſion. 


FFI D AVITS of conſequences of a riot, (even tho' relating to a third per- 
ſon) may be read for aggravation of fine, where they are the immediate 
conſequences, , and cannot ſubſiſt as a diſtin crime by itſelf ; not where they 


can, for the defendant might be again indicted for that. Rex v. Turner, M. 5 G. 


Fr. 139. . 
* (L) Traverſe. 


* 


0 N an indictment for a mayhem laid felonice, the defendant need not be brought 
to the bar to plead, but his plea may be delivered in the office. Rex v. 

Wadork, M. 12 G. 2. Str. 1100. | H 23 5 

. Autrefojts acquit, or attaint, on an indictment for murder, is a good bar to an in- 
ment for petit-treaſon for the ſame fact; er vice verſa. Foſter 3g. 

i defendant pleads a dilatory plea (as miſnomer of the place where he reſides) 

he'muſt annex an affidavit of the truth of it, or the court will ſet afide the plea. 
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„Neuen mes be made the laſt day of term to quaſh indictment, but not to quaſh 


358 


ert 


„ e 4s ee be. may, be. found guilty, of re, 
. o ; s . YT 11018 MiAON1CICOIH „ 1¼%1 7 Olli 2 Hino 
old UE be indicted for petit-treaſon, and B. For gk ler, and they do not chal. 


enger they may be tried together; if they igfiſt on their challenges, they man 
be tried ſeparately, for the number of peremptory challenges are different. 714 

nen Whether a man indicted for murder, when , it ought to have been for petit. 

treaſon, can be found guilty ? Q. Fofter 3279. © ESTs a. 


* 


In caſes of infancy, and inſanity, and in all caſes of jullifiable homicide, thejury 
ander the direction of the court, may find a general verdict of acquittal, Foſter 279. 
So, in homicide by miſadventure. Feffer 280. ; 


(N) Judgment, 


TT is not neceſſary that on an indictment for a nuſance there be always judg- 
ment that it be abated, if it be a tranſitory nuſance, as drefling ſking Red 
P fpineatt, H. 12 G. Str. 680. 
e defendant need not be in court on arguing a ſpecial verdict, as he muſt 
on a motion in arreſt of judgment; Rex v. Hayes, T. 3 C. 2. Str. 843. or a; 
he muſt on moving for a new trial; Rex v. Gilſon, P. 7 G. 2. Str, 968. or upon 
an argument on an indictment removed by certiorari, where defendant is found 
uilty of a conſpiracy, but alſo found that the other conſpirator is dead. Rex v. 
Niccolli, P. 18 2 3 N 227. 5 R 
If the words, dtunc et ibidem, are left out as to ſwearing of the jury, jud 
152 be arreſted. Rex v. Merris, P. 4 G. 2. Str. . 8 4 ane 
A man indicted for a robbery from the perſon, cannot on that indictment be 
found guilty of larceny. Rex v. Francis, P. 8 G. 2. B. R. H. 113. Str, 101 4 
If huſband and wife are convicted of keeping diſorderly houſe, there may be 
judgment againſt the wife tho' the huſband is abſent. Rex v. Thomas, 7. 9 G. 2, 
B. R. H. 278. 4 | te 1 
The uſual judgment is, pillory ; but the court is not tied down to any particular 
puniſhment for miſdemeanor. 1619. 2 3 
In all caſes, where the indictment does not well charge a felony, nor the ſpe- 
cial verdict certainly find any on the facts therein ſtated, or where the priſoner de- 
muts, which is allowed, or where on a general verdict of guilty, judgment is ar- 
reſted for defects in indictment, judgment of acquital muſt be given; and this will 
be no bar to another indictment, conſtituting another offence, Rex v. Furridge, 
M. 1735. 3 P. E. 439. 
Judgment obtained by ſurprize for want of plea, ſhall not be ſet aſide. Sen. 
Rex v. Mayors, P. 11 G. 2. Andr. 209. Sed. Q 8 Rory 
judgment regularly obtained in a criminal cauſe is never ſet aſide. Rex v. 
Hunter, P. 20 G. 2. 1Wilſ. 163. | 8 MEN ae 41 
If judgment. againſt defendant, found guilty of inſulting a Juſtice of peace in 
xecution of his office, is impriſonment for a month, to aſk pardon of the juſtice 
at his houſe, and to advertiſe it in news-paper ; only the impriſonment is legal, 
the reſt void ; and when the impriſonment is executed, defendant ſhall be diſ- 
charged on habeas corpus. Rex v. Collier, J. 25 & 26G. 2, 1 Will. 332. 
Motion in arreſt of judgment (on the crown- ſide) may be made at any time be- 
forte ſentence pronounced; for the judgment figned in the office is only interlocu- 
tory, and the award quod capiatur, only to bring defendant in to receive the final 
judgment. Rex v. Robinſon, T. 32 & 33 G. 2. 2 B. M. 799. + 21 
n motion for arreſt of judgment, after conviction for a conſpiracy to charge one 
with a capital felony, defendant muſt be perſonally preſent in court. Rex v. Spraggs 
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H. g 2α B. M 930. | ET ts a: enid 
Judgment on indictment for a conſpiracy to indi a man of a capital offence ſhall 
not be arreſted, becauſe it does not fay ** falſely”, or becauſe it does not ſpecify at firſt, 
9 they conſpired to indict him; eſpecially if it afterwards ſets 
grth the indictment, and it is found, that they did according to the conſpiracy. falſely 


indick. Nor (/emb. ed Y even if it was a bare unexecuted gonſpiracy. Ren v. 
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4b/Fefgritent'o6i the above was on one defendant, the father, impriſonment for a 
month, and pillory twice, impriſonmen for two years, fine of 30. good behaviour 
for three years ; on the other defendant, the daughter, and young, imprifonment for 
fgnionths? 2 B. M. 1027. | 64.06 } 94 


No regard ſhould be had to a repreſentation by jurymen after their departure from 
he bär, contrary to what they have found on oath. Rex v. Thirkell, T. 5 G. 3. 
B. M. 1696. | Moat ! 
do fler ſentence for perjury, the court will not let in a motion for arreſt of judg- 


"4 


ment for a miſtake in the indictment. Rex v. Lookup, P. 6 G. 3. 3 B. M. 1901. 


** 


11 
6 


FORMAT I Q--N, 
. (A) Kühen it lies. 
(A. 1.) By the Attorney-General. 


T lies againſt one for unſhipping, &c. though another is in execution on a judg- 
] ment for the ſame offence, Attorney-general v. Popplejione, M. 1731. Bunb. 


n 
Le (A. 2.) Ex Officio. 


The court will not grant it againſt inhabitants having a right to vote, for voting 
as burgeſſes. Rex v. Harvey, H. 9 G. Str. 547. 5 | 
Not againſt a clergyman for perjury at admiſſion to his living, till he is convicted 
of the fimony. Rex v. Lewis, M. 4 G. Str. 70. 
8etvice of a rule to ſhew cauſe why, c. at the houſe of defendant, is good, unleſs 
it appears that he is abroad. Rex v. Badouin, T. 9 G. 2. Str. 1044. B. R. H. 
e | 

77 he court will grant an information againſt ſeveral perſons, for taking a young 
woman from her guardian aſſigned in Chancery, and marrying her; though ſhe went 
voluntarily, and though Chancery has committed defendants for a contempt. Rex 
v. Lord Offulfton et al. H. 12 G. 2. Str. 1107. Andr. 3 10. 

The court will not grant information for an attempt to ſuborn witneſſes, pending 
the civil ſuit, unleſs it is very plain. Rex v. Phillips, P. 9 G. 2. B. R. H. 241. 
The meaning of fat. 4 & 5 W. & M. c. 1. is, that the clerk of the crown ſhall 
file no information without leave, nor iſſue proceſs thereupon without recognizance, 
Ne. Hoieell, P. 9 G. 2. B. R. H. 247. | 
a than confeſſes to one who makes affidavit of it, that he publiſhed two affida- 
vits, one charging him with baſtardy, and the other, that ſhe ſwore the former, by 
the contrivance of a magiſtrate, without having it read to her; the court will grant 
information. though no ſcandalous reflections were added, and though defendant 
denies by affidavit his having confeſſed the publication, but not the publication itſelf. 
Ne. v. bar pe, Pei. AW. 384. YA oY. 7 19113 
If in converſation concerning a warrant granted by a juſtice of peace, one aſks, if 
he is à ſworn juſtice, and on being anſwered, “ yes, replies, then he is a rogue, 
and a forſworn rogue, information ſhall not be granted, for they are not ſpoken ts 
im in the execution of his office, which would make it indictable. Ne v. Po- 
cock, snd“ Str. 1157. $08 yy b 11 Saad bot 910 
The cburt will grant information for taking away a natural daughter under 16, 
from het putative father, under fat. 4 & 5 Pb. & M. c. 8. Rex v. Cornforth, H. 


on 
YTTE 201. 


* 


— 


The court will not grant information againſt a juſtice, for refuſing to condemn a 
horſe under fat. 5 G. c. 12. on the oath of the perſon ſeizing, and in the abſence 
ohe waer. Rex v. Sergiſon, H. 16 G. 2. Str. 1181. I 
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If an attorney, a commiſſioner to take aflidavits,in' B. R. examines on oath with. 
out putting in writing, upon an arbitration, the court will grant information. Re 
r. Norman, B. 16 C. 2. Will. /. 

If a juſtice commits a man for non-payment of an illegal fee, as 1 f. for diſcharg. 
ing his warrant. Rex v. Jones, H. 16 G.2. Wil. 7. | 

If one choſen ſheriff of London refuſes to take the office upon him, as there are 
pecuniary penalties appointed by act of common- council, the court will not grant 
information; eſpecially if it is in doubt, whether the refuſal is a crime or not (as in 
the caſe of diſſenters.) Rex v. Groſvenor, T. 16 G. 2. Str. 1193, Will. 18. 

If the overſeers of the poor procure a man (for 10 f. and a fat hog) to marry an 
ideot chargeable to their pariſh, whereby ſhe and her child become chargeable to the 
man's pariſh, the court will grant information. Rex v. Watſon, M. 17 G. 2. Wil. 

I, | 
8 If a juſtice commits a man on ſuſpicion of felony, and binds over to proſecute, 
and then, on examining other witneſſes, admits priſoner to bail, who does not appear 
to the indictment found againſt him; B. R. will grant an information againſt the 
juſtice. Rex v. Clarke, M. 1 G. 2. Str. 1216. 

The court never grants information (on a penal ſtatute) where the penalty veſts 
in the crown only; the attorney- general muſt file it. Rex v. Hendricls, J. 18 G. 2. 
Str. 1234. | | 

Therefore if the ſuit on a penal ſtatute, as on 12 Ann. c. 16. for uſury, is lapſed 
by time to the crown, the court will not grant information. Bid. | 

The court will not grant information againſt a man for. ſending a challenge, if it 
appears, that the party applying had previouſly ſent letters to him, which imported 
a challenge; though if both parties apply for information, the court will grant 


them. Rex v. Hankey, P. 30 G. 2. I B. M. 316. 


The court will grant rule to ſhew cauſe on copies of a challenge, ſufficiently veri- 
fied. Rex v. Chappel, M. 31 G.2. 1 B. M. 402. i | 
The court will not grant it on the application of notorious cheats, againſt other 
cheats, for a conſpiracy to cheat them at a race. Rex v. Peach, P. 31 G. 2. 1 B. M. 
8. : 
* againſt a juſtice of peace, though he has acted irregularly, (as by committing 
a man without the proſecutor's oath and recognizance) if it appears clearly, that he 
acted without any bad, oppreſſive or injurious intention; but they will not give him 
coſts. Rex v. Fielding, H. 32 G. 2. 2 B. M. 719. Rex v. Palmer, P. 1 G. z. 
2 B. M. 1162. 
Nor againſt a juſtice, who hears a charge, and does not proceed on it, becauſe he 
thinks it not within the proviſion of any law; even if ſuch opinion is erroneous: if 
it is right, they will diſcharge rule to ſhew cauſe with coſts. Rex v. Cox, P. 32 G. 2. 
2 B. M. 78c. 

Court will grant information for detaining a woman addicted to drinking, and uſing 
arts to prevail with her to make a will. Rex v. Wright, M. 1 G. 3. 2 B. M. 
1099. | 
| if five rules are obtained for informations againſt five ſeveral defendants, one joint 
information cannot be filed againſt them on zheſe rules, though it is for a joint of- 
fence, Rex v. Heydon, H. 2 G. 3. 3B. M. 1270. 

The court will not grant information on the application of the attorney- general 
in caſes proſecuted by the crown, for he may exhibit one himſelf, Rex v. Phillips, 


F. 46.3. 3B.M. 1564. . 


(A. 3.) By a common Informer. 


If the informer dies pending the information, the court will give leave to make 
a reſeizure. Holden v. Broad, in Sc. H. 1719. Bunb. 56. do ay 

Several ſeizures by ſeveral perſons, not amounting to 100/. may be put into one 
information. Qui tam v. Jackſon, in Sc. P. 1720. Bunb. 644 

If an information be wrong brought, the court will give leave, that a ſecond be 
received, on the attorney-general's entering a non pros. on the firſt, and the 4 | 
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phjing cent, we feeond to be teſted rn me fit to fav the writ of appraiſement. 
Lock v. Williford „ i Ke. g. 1721. Bunb. 7 . 


On an information ui, tam, &c. the attorney-general may „ withdraw a * 
Femb. . _—_ M. 1 Bunb. 220. | | 
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Fa juſtice of peace, without hae the ſeſſions could not be held, voluntarily - i 
abſents himſelf. Rex v. Fox, H. G. Str. 21. 4 
If a juſtice refuſes to put the act 1 G. c. 13. for taking the oaths, in execution. 
% application made to bim. e v. Newton, H 75 G. Str. 413. 

For bribing perſons, either by money or rr to vote at elections of may- 
ors, Oc. of corporations. Rex V Plympton, M 11 C. 2 Ld. Raym. 1377. 

For printing and publiſhing an obſcene book. Rex v. Curl, M. 1 G. 2. Str. 
88. | 

7 For blaſphemy; ; and the court will not t ſuffer it to be debated, whether writing 
ainſt chriſtianity in general is not puniſhable at common law, N. B. This does 
— include diſputes between learned men on controverted points. Rex v. Woolafton, "1 
P. 2 G. 2. Str. 834. | i 


\ The court will not hear a motion againſt a juſtice for amg without ſum- - 
mons, till the conviction is removed. e v. Heber, M. 5 G. 2. Sir. 91 5. Af 
If juſtices hold a petty-ſefſions to ſearch for vagrants, 1 one confeſſes himſelf 40 


ſettled at A and they remove him thither, and he returns the ſame day, and one of "i 
the juſtices preſent at the ſeſſions, without ſummons or oath, commits him, the court 1 
vil grant information. Rex v. Angel, T 8 2 E. KR. H. 124. 

It lies againſt the judges of an 5 court, for unduly diſcharging a Jeligol e out 
of their priſon. Attachment alſo lies, for it is a Pee, Per Hardwicke C. J. 
Moravia's caſe, Ti: 0.2.8. XK. 36 198- 

- For printing in a news- paper, that A. a juſtice of peace was ſcandalouſly guilty 
of telling a lie in divers companies, vlg. that defendant had aſked his pardon for 
publiſhing that A. was to be married to J.; for giving the lic tends to breach of 
* Rex v. Staples, T. 11 & 12G. 2, Andr. 22. 

If a captain of a man of war refuſes to let the coroner come aboard his ſhip lying 
in the body of the county (as in Portſmouth harbour) to take an inquiſition of one 
who had hanged himſelf there, information ſhall be granted. Rex v. Soleguard, T. 
11 & 12 CG. 2. Andr. 231. Str. 1097. 

I one juſtice takes an examination, in order to make out an order of removal, and 
it is not ſaid in the complaint, that the party is likely to become chargeable, infor- 
mation ſhall be granted. Ke v. IH yes, T. 11 & 12 G. 2. Andr. 238. 

If two juſtices, who did not take the examination; make an order of removal, re- 
elting, that complaint has been made, and examination taken on oath before us, Cc. 
and if they do not ſummon him, information ſhall be granted. Jbid. 

Ifa juſtice iſſues a warrant to apprehend a perſon for nonpayment of ſervant's 
wages, without a previous oath; (for the proper way is to ſummon) and it appears, 
at thejuſtice acts oppreſſively i in other inſtances, information lies, Kex v. Soane, 

7.11 2 6. „ 1 

Information lies for keeping great quantities of gunpowder, as for a nuſance. 

Rex Taykr,” T. 15 G. 2. Str. 1167. 

For a libel in a letter to a mayor, I am ſure you will not be perſuaded from do- 

ing juſtice, by any little arts of your town clerk, whoſe conſummate malice againſt 

me and my family will make him do any thing, be i It ever ſo vile. 7" EN Vo Maite, 

7 0 0 2. Will. e. | 
Apainſt an attorney employed to take up by judge 8 warrant, one + oute for 

forgery; lor letting him go for 200 J. after be was in tipſtaff s cuſtody. Vaugban was 

Wi 500 J. and 1 for ſix months for this, Ker v. Vaughan, T. 16G. 2. 
AA 2 

For one fndle: act in vlucping an office, an information lies at common law, for 

F. of the offender, but not on 9 Ann. o. 20. which intitles to coſts, and ro- 

es only to franchiſes affecting rights deren PN _ e oe Rex v. Wilkams, 
ES 4B. 2 go2r 5 C | i eee eee 
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It lies wwe Jiftin libels on two diſtin perſons, 10 ug we ſongs 
at a man door, one à libel on his ſon, the other on his daughter, to Ae and 
diftuirb him und them. Rex: v. Benfirld, P. 33 G. 2. 2 B. M. 980. 


And ſeveral perſons, who join in one joint act, as thus Ainging, whether one or 
two ſongs, or firſt and ſecond part, or ſeparate ſtanzas ; it is one intire offence, and 
they may be joined in one information or indictment. IId. | 

If one of the ſongs is libellous, and the other not, yet it will only go to leſſen 


puniſhment, not to arreſt judgment. 16:9. 
Aa girl, is put apprentice to B. a muſick-maſter, by her father, who is bound in 


2001; for performance of covenants ; A. is debauched by C. B. afterwards diſchar- 

es the indenture, and unkown to him releaſes the penalty to the father, and gives 
her up to C. who pays him the penalty of 200 J. and gives bond that B. ſhall have 
the profits of A. s ſinging that year. AH. is indentured to C. a gentleman to learn 
— * of him, and covenants, inter alia, © not to quit his apartment,” The arti- 
cles are executed by all but the father; bond from him for 4's performance of 
coyenants is drawn, but not executed, and ſhe goes and lives with C. as a kept 
raltce(s.s information lies againſt B. C. and D. the attorney, who drew the inſtru- 
ments, and was privy to the whole, for a conſpiracy. Rex v. Delaval, J. 3 G. z. 


3. * 1434 
bas Y 3! 


7% | | (C) Fo2 what, not. 


0. R facts committed on the high ſeas ; for information is local. Rex v. Bax- 
ter. M. 105 2. Str. 918. 


Againſt clerk of the 1 Ly for illegally cauſing his agents to demand and re- 
* 3 ſeveral perſons ſeveral ſums of money, too general ; and ter verdict, judg- 
ment ſhall be arreſted. Rex v. Robe, Str. gg. 

For not collecting money on a brief for fire. Res v. Ford, 0 13 G. 2. Strange 


1130. 
or ſtriking the mayor of a town in the execution of his office, if the mayor ſtruck 


firs, Rex v. Symonds, P. 9 G. 2. B. R. H. 240. 
n Hat. 1 J. I. c. 22. concerning leather- cutters; for the proceedings muſt be 


5 W l Rex v. Williams, T. 30 & 31 G. 2. 1 B. M. ss 


_ (D) Foꝛm of Pꝛoceeding. 
(D. 1.) Proceſs. 


H E affidavits on which an r is ad Fs "ER no title, the affida- 
vits on ſhewing cauſe are intitled, ts. (ing e _ defendant. a 


Rex v. . ; 12 G. Str. 704. 
d 5 D. 2.) The Information ought to o be. certain. 


00 a} information againſt two for a conſpiracy to 8 one of an attempt to 
commit ſodomy, conatus eſt, is ſufficient. Rex v. Kinnerſſey, T. 5 G. Str. 193. 
. .The affirmation of the conſpirators is a ſufficient overt- act. Vid. No overt- act 
5 'neceflary.. * 
155 is Bot neceſſary to aver the i innocence of the accuſed ; that the defendant did 


al 15 855 Eh Chat els fu cient, Bid. | 
an information for landing brandies, duty unpaid, be laid pu. 5175 Taj, 7 — 2 
mat. it is good, without ſaying, between ſuch a Ku ang belpeo e 5 


. Francis, in Sc. P. 1719. Bunb. 42. 


+. 3. Qught to alledge the Offence 8 to the Words of 0 
Statute, &c. 


ir 
, $3149; 


1 An 8 for mooring a merchant-ſhip at the King's moorings, on 10th 

| 4 16 good againſt the maſter, though it does not aver, that he was on board at 

| | the time of the mooring. Horſeman v. Gibſon, H. 3 G. in Sc. Fort. 32. - 
N 1 ' . | p F n 
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On an information on 5 G. for importing brandy in a collier, contr. formam flat. is 
nobeenough; it mult alledge they are foreign goods. Bradley v. Long, M. 1722. 
in Sc. Bunb. 119. Sed Q, Whether vinum aduſſum does not ex vi termini impart. the 
brandy to be foreign. Ei poſtea determined, that judgment ſhall not be arreſted, for 
this objection. M. 1723. Ibid. Ty >) 
Information muſt ſhew ſo much as to make a compleat offence within the ſtatute. 
As for having India ſilks, it muſt ſhew, that there were warehouſes continuing, and 
that the goods were not delivered out on ſecurity. Holden v. Weedon, T. 1724. 
„533 without an anglice, is ſufficient in an information for unſhipping 
tea where there is a forfeiture of treble value. Altorney- general v. Forgan, T. 1728, 
ie Meeren F 
(. 4.) How the Information ſhall be quaſhed. 
10 00. C3113 421 | | 
Information exhibited by rule of court ſhall not be quaſhed on motion. Rex v. 
Nixon, 7. 5 G. Str. 185 | 
Nui fam information ſhall not be quaſhed on motion. Rex v. Focamb, M. 7 G. 2. 
Str. 983. Garland v. Bu ton, P. 11G. 2. Andi. 174. Str. 1103. 
If there is information for perjury on trial of information for a conſpiracy, and all 
rties agree, the court, on conſent, may arreſt judgment on the conſpiracy, and 
quaſh the information for perjury. Rex v. Green, Rex v. Roper, P. 10 C. 2. Str. 
1072. ? Eg | EPS. 
Information for exerciſing a trade without ſerving apprenticeſhip on 5; Eliz. ſhall 
not be quaſhed for objections ariſing from the face thereof; though it may for irre- 
gularity. Rex v, Holmes, P. 11 G. 2. Andr. 216. | | 
Information may be quaſhed on motion (without demurrer) for defect of juriſ- 
dition. Rex v. Williams, T. 30 & 31 G. 2. 1B. M. 385. 


9 | 


(D. 5.) Imparlance and Plea. 


"If the record of an information on a penal ſtatute does not ſet forth all the things 
done as required by 18 Eliz. c. 5. and it is removed by certiorari by the proſecutor 
| before defendant has pleaded, it is not amended by theſe things appearing in the re- 

turn, but all proceedings ſhall be ſtaid on motion. Rex v, Holmes, P. Io G. 2. 

B. R. H. 365. | 


. (D. 7.) Trial, Judgment, &c. 


On information for a conſpiracy, one defendant appeared, pleaded to ifſue, and 
was found guilty; judgment was given againſt him, before trial of the other con- 
ſpirator, though the information was not laid, that defendant cum multis aliis. Rex 
v. Kinnerſley, T. 5 G. Str. 193. Jud N. For this ſeems contrary to the caſe 
there quoted. Rex v. Sudbury, T. 11 V. 3, But the difference is in that they had 
been tried, and only two found guilty of a riot, and the others found not 
FN Obtafotmation for a libel, there muſt be 14 days notice of trial; if defendant 
does not appear, his recognizance muſt be eſtreated. Rex v. Pain. Fort. 357. 
The court will not ſtay entering up judgment, on an affidavit, that the wit- 
neſſes were perjured, and are intended to be indicted. But /emb. per C. Baron—lt 
X 3 25 mc indictment for perjury was found. Rex v. Belling, M. 1728. 
eiae 2101890 Dit e wo) alodiiust ec nt x 

Defendant convicted on information muſt appear in perſon, unleſs reaſon given, 
and affidavit made, Rex v. Harwood, P. 11 G. a. Str. 1088. Andr. 152. 
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ede (0 Juſtites, how created. 


| | . (C. 2. By Commiſſion. 


x Y fat. 1 G. 3. c. 23. Judges commiſſions continue during good behaviour, not- 
B withſtanding the demiſe of the King; but they may be removed on adureſs 
of both Houſes of Parliament; and their ſalaries ſhall be paid as long as their 
commiſſions continue; on demiſe of the crown, they ſhall be paid out of the duties 
ranted for the civil liſt till further proviſion, and then out of the monies applicable 


to ſuch uſes. 


* 


(G) Juſtices of Oyer and Terminer. 
(. 2.) Who ſhall be. 


| V 12 G. 2. c. 27. any perſon appointed may act as juſtice of oyer and terminer, 
B or gaol-delivery, in his own county, notwithſtanding Hat. 8 R. 2. and 33 U. 8. 


ch The Dutyof Judges. 
(I. 1.) They ought. to do Juſtice according to Law. 


IF a cauſe has been argued, and ſtands over on an ulterius concilium, and a new 
. judge is made ſince the former argument, it muſt be argued by new counſel; if 
it ſtands over for the opinion of the court, and is argued again only for the informa- 
tion of the new judge, it may be argued by the former counſel, Met v. Morris, 
M. 11 G, 2. nar. 31. | | | j 


(K) High-Treaſon, what ſhall be. 


(K. 150 If one compaſs the Death of the King, Queen, or their 
„FT ͤ SN | | 


IF divers overt acts are laid, and but one proved, it is ſufficient ; and where di- 
U vers are laid, and ſome are defective in form, the indictment ſhall not be quaſhed 
r en 9 2 1 fun iek go! cp; oy 1 


7 f. (1 | | | | 
Once meeting conſpirators on an indifferent occaſion, and concealing, and not g, 
ſenting, is not an overt- act, but only miſpriſion. Jbid. Bon a AH 
Boing into a foreign country, or purpoſing to go thither, and taking any ſteps in 
order thereto, to concert meaſures in order to an invaſion, is overt- act. Lord Preftor's 
* caſe, 4 St. Tri. Fefter 19060. 3 12% 498.1 vey £4: f 
Inciting foreigners who are not at war with us to invade, falls under no branch 
of treaſon but this only, Fyſfer 197. Henjey's caſe, 1 B. M. 642. | 32 
An offence which falls within one branch of treaſon, may nevertheleſs be an 
overt- act of a different ſpecies of treaſon; thus leuying war, confpiring to levy war 
to dethrone, impriſon, &c, remove evil counſellors, or adhering, or ſending money 
or intelligence, though intercepted, are overt- acts of compaſſing. Harding's cafe, 
Lord Preſton's caſe, "Fofler 197, 210. Gregg's caſe. Henſc s caſe. Fifter 218. 
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But a bare conſpiracy to affect a riſing to throw down el! incloſures, alter law or 
religion, ge pads of all labour, open all priſons, pull down a// meeting-houſes, 
is not overt act of compaſſing. Fyfter 2 3. | 

Writings publiſhed are overt acts. Foſter 198. 

Writings not publiſhed, but found in a man's cloſet, if plainly relative to other 
treaſonable practices charged in the indictment, are overt acts; fo "Algernon Sydney's 
would have been, were they capable of ſuch connexion. So Lord Preſton's, Gregg s, 
Layer s, Dr. Henſey's were. hid. 

Words of advice or perſuaſion, uttered in contemplation of a traiterous deſign on 
foot or intended, are overt acts; but looſe words not relative to any act or deſign, 
are not. Foſter 200. 
+, Overt acts required by the ſtatute, are not to be conſidered merely as evidence to 
diſcover the intention, but as means made uſe of to effectuate it. Fifter 293, 


(K. 4.) It he levy War, 


It is not neceſſary to a Jevying war, that there be the appearance of an army 
formed under leaders, or provided with military weapons, or drums, colours, &c. 
Fer 208, Damaree and Purchaſe's caſe, 8 State Trials 218. 

A riſing of weavers to deſtroy all engine-looms, not levying war. Fifter 210. 
Riſing in a warlike manner to pull down a privy-counſellor's houſe, and kill 


him, for the meaſures the King is taking by his advice, is levying war, Benftead's 


caſe, 1640. Foſter 211. | 
So, to pull down all meeting-houſes. Damaree's caſe, 8 State Trials, 218. 
Filer 213. | | 
Tho' a man is not concerned in the original deſign, nor preſent at pulling any 
down, only preſent at burning the materials of one inciting the rabble to reſiſt the 
guards, and attacking them. Purcbaſe's caſe, State Trials, 218, Foſter 213 
Fear of having houſes burnt, or cattle deſtroyed, will not excuſe joining rebels 
or enemies. M Grouther's caſe, 1746. Folter 217. 
| Furniſhing rebels or enemies with money or proviſions, is treaſon ; unleſs com- 
pelled. Foſter 217. 
Liſting and marching are ſufficient overt- acts, without battle. Foſter 218. 
Attacking the King's forces, in oppo/ition to bis authority, is levying war; but not 
if on a ſudden quarrel the neizhbourhood drive the forces from their quarters, 
Fer 219. 
Holding a caſtle againſt the King's forces by actual force, is levying war; not 
the bare detainer, by ſhutting the gates. id. 
If it is done in confederacy with rebels, or if it is delivered up to them by 
| treachery, or in combination, (not if thro' cowardice or imprudence,) it is. Bid. 


(K. 5.) Or adhere to the Enemy. 


1 By flat. 11 G. 2. c. 39. Correſponding, or remitting money to the pretender's 
n. 10 8 
By J. 2. The pretender's ſon landing, or attempting to land in the dominions 
of the crown of Great Britain. 0 . | 
Furniſhing them with money or proviſions, or ſending money, proviſions or 
intelligence, tho' intercepted, is an overt-act of adhering. Gregg's caſe, 170. 
Eenſey's cafe, 11 G. 2 Foſter 217. 1 B. M. 642. 
The indictment ſhould be laid for ſending a letter from the place where the 
venue is laid, fo be delivered in parts beyond the ſea to the enemy. Poſter 218, 
.. Cruiſing on the King's ſubjects under an enemy's commiſſion, is adhering, tho 
no.ather act of hoſtility laid. Lid. 
Holding a caſtle againſt the King's forces, tho' only by bare detainer without 
force, if in confederacy with enemies, or delivering it up by treachery ar in eom- 
bination, (but not if thro' cowardice or re is adhering. Foſter 219. 
States in actual hoſtility, tho' no war declared, are enemies. The fact, war or 
ot, triable by jury. Publick notoriety is evidence, Mid. SOR SD 
Ak the ſubject of a foreign prince in amity with us inyades us, without com- 
lion from his ſovereign or acts in a hoſtile manner, under commiſſion from a 
nnce at enmity with us, he is an enemy. 16:9. 
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I A ſubject of England makes war on the King's allies, engaged with him 
againſt the common enemy, it is adhering, tho no act committed againſt the King 
or his forces. Feſfter 220. 1 NUo: b 152550 


(K. 7.) Or Money. 


By fat. 15 G. 2. c. 28. To waſh, gild, or colour, ſhilling or ſixpence, true or 
- counterfeit, or to add or alter any part of impreſſion, to make it. paſs for a guinea 
or half-guinea, or to alter halfpence or farthings, to make them paſs for ſhilling 
or ſixpence, is high- treaſon. 5 5 
. 2. Perſons uttering falſe money, knowingly, ſhall ſuffer ſix months impriſon- 
ment, and give ſecurity for two years; for ſecond offence. two years impriſonment, 
and ſecurity for two years more; and for third offence, felony without clergy. 
. 3. Perſons uttering falſe money, knowingly, twice in ten days, or that ſhall 
at the time of uttering ſuch falſe money, have about them one piece of counter. 
x A feit money beſides that tendered, (it does not here ſay knowingly, ) ſhall be deemed 
mil 91 a common utterer of falſe money, and ſuffer one year's impriſonment, and give 
. ſecurity for two years more; and if he afterwards tender falſe money, knowingly, 
felony without clergy. 
non, J. 6. Counterfeiting halfpence or farthings, two years impriſonment, and ſe-— 
curity for two years more. 
By fat. 11 G. 3. c. 40. Counterfeiting copper, or uttering it, is made felony, 
1 4. By Hat. 13 G. 3. c. 71. Perſon to whom gold coin is tendered, may cut it; if 
as it ſhall appear diminiſhed or counterfeit, the perſon tendering ſhall bear the loſs, if 
not, the other; to be determined by mayor or juſtice. 
By flat. 14 G. 3. c. 42. Silver coin, purporting to be of this kingdom, ſhall 
not be brought in under weight or fineneſs; and 5, . thereof in a ſhip, or on a perſon 
coming from it, may be ſeized ; if it is weight and fineneſs, it ſhall be reſtored, if 
not, forfeited, half to the King, half to informer. 
Tender in filver of above 25 J. is good only for its value at 5 5. 2 d. per ounce. 
Stat. 14 G. 3. c. 70. directs light gold coin to be cut as above directed for ſilver. 


366 


ou Sides 0 + + (L) Petit Treaſon, what. 


T is a ſpecies of murder, and a perſon guilty of it may be indicted for murder; 
and if murder is excepted in a pardon, petit treaſon is thereby excepted. Foſter 


324, 325. 


(M) Felony ; Homicide, 
(M. 1.) Murder. 


\ Child of 10 years of age may be guilty of murder. Yor#'s caſe, 1748. Feſ- 
11 zer 70. 


M. 4.) If A. B. and C. in order to obtain the reward for apprebending highwaymen, 
What manner Conſpire to procure. D. to rob, which he does, and on the evidence of B. and C. he 
of death. js convicted and executed, it is not murder. Macdaniel Berry and Fones's cafe. 


Fier 191, 


FE AL. s) - Malice afore-thought is when the fact is attended with ſuch circumſtances as are 
Sales op the ordinary ſymptoms of a wicked, depraved, malignant fpirit; or an action flow- 
A : r and corrupt motive; a thing done malo animo, mala conſcientia. 
ma- Er 012d Of fg nn renn Ly 

= - If A. and B. quarrel, offer to fight, are prevented, ſtay an hour in company, B. 
offers tu make ĩt up, A refuſes it, B. going away with v reft of the company, is 

1:caNed back by A. they fight. and B. is killed; it is murder in A. though it was 

foil that thete was no reconciliation, though B. gave A. three wounds, and 2 7 


8 ” % 2 . 
 .-3# DIG neren + ANIL TW 


191 T 


r 


red ho received his wounds fairly. Rex v. Oneby, T. 136. On great Weliberktion, 
the 12 es unanimouſly. Ld. Raym. 148 5. Str. 96. last 
On a ſpecial verdict, the court are judges of the malice, and whether there was 
time to cool, or the act deliberate, or not, and not the jury. By all the Judges. 
bid. 
« If A. and B. play, then wreſtle, then cudgel, A. gives B. a ſmart ſtroke, B. grows 
angry, throws away his cudgel, fight in earneſt, are parted; A. goes away angry, 
:agd threatens to fetch ſomething, and ſtick B.; he changes his clothes, returns with 
3 ſword concealed, and a cudgel in bis hand, draws on a diſcourſe of the quarrel, 
and offers to cudgel if B. will keep off his hands; B. goes to him, and takes up the 
- cudgel which A. drops, and gives him two blows on the ſhoulders; A. draws out 
the concealed ſword, fays, © Stand off, or I'll ſtab you,” thruſts at, but miſſes him, 
B. goes back, A. ſhortens his ſword, leaps towards B. ſtabs him, and he dies; it 
is murder. Maſon's caſe, 1756. Poſter 132. | 


TIS; 148 


. > If on ſudden affray, though no felony, or dangerous wound, one interpoſe to part (N. 9.) 
the combatants, giving notice of his intention, and is killed. Foſler 272, 30g. - Malice im- 


II A. throws a bottle at B. B. returns it and wounds A.; A. ſtabs B. it is mur- Filed. 
der. Mawgridge's caſe, Foſter 296. 


be. Foſter 296. | 
To render the killing murder in all thoſe who aſſembled to do an unlawful act, it 


"ſmugglers aſſemble to run wool, officers oppoſe, a ſmuggler fires a gun, and kills 
another ſmuggler ; if it does not appear it was levelled at the officers, the other 
ſmugglers preſent are not guilty, for it does not appear it was in proſecution of the 
put pole for which they aſſembled. Plummer's caſe, Foſter 3 52. | | 
Three ſoldiers go to rob an orchard, two get up the tree, the third ſtands at the 
gate with a drawn ſword, the owner's ſon comes, ſeizes him, he ſtabs him; thoſe in 
the tree not guilty ; otherwiſe, had they come with a general reſolution againſt all 
oppoſers. Per Holt. Fifter 353. | | 
A general reſolution againſt all oppoſers may be collected from their number, 
arms or behaviour, at or before. Bid. Q, How the above caſe is reconcileable to 
this doctrine ?-. 
If A. B. and C- ride out to commit a robbery, C. turns into another road, and 
joins them no more; A. and B. rob on the ſame day; C. is not guilty, Hfſter 354. 
If perſons aſſemble for a law ful act, and proſecute it lawfully; and others oppoſe, 


and one is killed; none are guilty but thoſe who actually aided or abetted in the 
fact. bid. 


Though it is not on the ſpot, but coming or going. Tofter 308. 
Every perſon attending a peace- officer. Fefter 309. | 


preſent, but on hue and cry, or freſh purſuit. id. 
© But the officer ſhould be known, or notify with what intent he comes, by com- 
manding the peace, c. Fer 310. | | 
In arteſts on proceſs, he ſhould give notice of his authority. PFefer 311, 
It is ſufficient, that the proceſs is not defective in the frame, and iſſue in the or- 
dinary courſe, though there was error in the proceedings before; and if the warrant 
is produced at the trial, the judgment or decree need not. Per Hardwicke C. J. 
 Rogers's caſe, 1735. Bid. Vide Forceable Entry, D. 18, 19. 
If the proceſs is defective in the frame, if there is a miſtake in the name or addi- 
tion of the perſon on whom it is to be executed, or if his name or the name of the 


officer is inſerted without authority and after iſſuing the proceſs, or the officer ex- | 


ceeds his authority, and is killed, it is only manſlaughter in the perſon whoſe liber- 
v ges. For 1% „ an d Ao) bus W U 
. As to ſtrangers, it has been ruled, that if a perſon is unlawfully deprived of his 
erty, a ſtranger may attempt his reſcue, and if he kills, it is manſlaughter; for that 
- e ſubject is inyaded, it is a provocation. to all the ſubjects of 
gland. Tioly's caſe, 4 Ann. Sed Q. Foſter 312. & ſeq. | * 
ere 


If a man kills 
; gn. : | FN without juſt 
In all poſſible caſes deliberate homicide is murder, whatever the provocation may Pov ocation. 


N 5 . * . . . a 10.) 
muſt appear, that it was committed in proſecution of ſome unlawful purpoſe : Thus, Unlawful a&. 


(M. 12.) 
: Kill 
Interpoſing to prevent miſchief, or endeavouring to apprehend felons; though not — 
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* Nor a man aſſaulted by thieves in his houſe. 


306 Ja., 56 1141 5 0 Es. 


E . There muſt have been 3 Klong committed, to bring a private perſon within the 
protection of this Jaws. Hnfer z 19. 

% ' 7 . been # falony, bur not bythe perſon purſued, and one endeavouring 

to „Kills, or ãs killed, it is not murder in ay re caſe, 11d. f 

8 if A. a peace - officer has a warrant to a prebeng B. b name for felony, or B. 
Middle loc r the hue and ery raiſed againſt him by nome, and he, thou ah 
_ Innocent; flies or reſiſts, and A. or any joining i Seilledd by 4 l 1 of his acoom- 
plices Avning i in that outrage, it is murder. 161d, 


(M. 13.) If a gaoler carries his priſoner, againſt his will, Hirt Menge has never had the 
Cn 1a ſmall- pox, but fears it, to a place where he knows & Pürfon having it is, and the 
ehen priſoner catches it and Ges, it is murder. Caſtel vid. v. Bambrid e, H. 3. G. 2. Str. 854 

* If a gaoler (as warden of the Pleet) has a lawful deputy, w ofe ſervant by 4050 
(of confining 1 in an unwholſome room without fire) vin: is priſoner, it is not mur 
der in the principal, though he ſometimes acted às Warden, and once ſaw the decea- 
ſed in the unwholeſome room. Rex v. Huggins, N. 4 . 2. Str. 882. La. Raym. 

* » 2(1J { | 
be oF it is anden i in the ſervant, Bid. | 
If an officer, by warrant from the crown, beheads a perſon under ſentence of death 
for felony et a woman for treaſon, it is not murder nor criminal. Vide (X. I. 4.) gf 
Fefter 206. 

If defendant in a civil ſuit, fearing arreſt, flies, officer purſues, and in the purſuit 
kills, it is murder. Per Hale 481. Or manſlaughter; according to circumſtan- 
ces. Per Feſter 271. 

80 1 in caſe of breach of the peace, or any miſdemeanor ſhort of felony, Bid. 


(M. 14.) Hiebe ſtabbing adulterer is not within the act. 


1 1.6 Nor if an officer puſhes into a gentleman's chamber early to arreſt him, and does 

not tell his buſineſs, nor uſe words of arreſt. 

Nor if one concealed in a cloſet, but no thief, is ſtabbed, on a ſudden outcry of 
thieves in the night-time. Poſter 298. 

If the'offence is barely manſlaughter at common law, the priſoner is rarely con- 
victed on the ſtatute. Fefter 299. 

Firing, or ſhooting an arrow, or thruſting with a ſtaff or blunt weapon, are with- 
in the ſtatute, but throwing any weapon, not. Fi/er Zoo. 

A cudgel, or other thing proper for defence or annoyance in the hand of the par- 
ty, is a weapon drawn. 1614. 

Not having fr ſtruck, means not having given the firſt blow; per 11 Judges. Con- 
tra Richardſon and Holt, It means, not having f ſtruck before the mortal wound was 


given. 301. | 
: (M. 7 22 Manſlaughter, 


If ele, before he = from his chaiſe, fires his piſtols, * kills one by 
accident, it is manſlaughter. Rex v. Burton, M. 8 G. Str. 481. 

Two bailiffs, who killed a priſoner, Mr. Lutterel, in his own houſe, by giving him 
nine wounds with a ſword, and ſhooting him with a piſtol when he, was fallen on 
the ground, found guilty of manſlaughter only; becauſe it appeared that he had gi- 
ven one of them a blow with his cane. He had a ſword, which was drawn and broken; 
how did notappear. He had brought the piſtols. into the room, and declared he would 
not be forced out of his lodgings. He threatned the officers. Both the officers were 
ſlightly wounded. Rex v. Reaſon and Tranter, H. 8 G. Str. 499. F 12 _ 

If the captain of a ſhip has a preſs · warrant, direQting: that no perfor but a commiſſion- . 
officer” rr te nerf with the execution of it, and his name to be. inferted on the back 

it; nd he accordingly 2 points his Ieutenant, who 7 in the fhiþ; and the Gptain 
5 ag wine oy vithe a pres, and ſame leagues off they board 2 hip, 
"a 12 55 en ener for 225 did not... 
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o If comes homg drunk, his father orders him to bed, he refuſes, a ſcuffle en- 
ſues, B. another fon gets out of bed, throws A. on the ground, beats him, and A. in 

mme ſtriſe wounds B. with a penknife, and he dies, it is manſlaughter. Foſter | 
2 8. , 3 TRE itt! 

| 71 on words ariſing in the ſtreet, a woman ſtrikes a man in the face with an iron 
patten, and draws much blood, and he gives her a blow on the breaſt with'the pom- 


mel of his (word; ſhe flies, he purſues and ſtabs her in the back; it is ol vron 
Stedman's caſe. Fofter 292. 


It matters not who gives the firſt blow: Foſter 295. 


A. gives provoking language, B. ſtrikes, combat enſues, A. is killed ; man- Mc _ 

ſlaughter. Bid. ö 7 
F. draws his ſword, makes a paſs at A. his ſword then undrawn, A. then draws, 

combat enſues, A. is killed; murder. But if B. had firſt drawn, bat not made a paſs 

till A. had drawn alſo, manſlaughter. Bid. | 


It is only an act molum in ſe, not barely malum probibitum that prevents the death (M. 19.) 
being chance medley ; thus, an anqualiſied perſon ſhooting at game, falls under the > 4 
fame rule as if qualified. Foſter 259. . 

If death enſues from an accident, happening at innocent and allowable recrea- 


tions, as cudgels, foils, wreſtling, engaged in by mutual conſent in friendſhip, for 
trial of ſkill or manhood, or improvement in the uſe of weapons, it is chance- 
medley. 46:9. 


This extends not to prize- fighting, or publick boxing-matches for lucre; nor 
to throwing at cocks. Fifter 260, 261. 

Death enſuing upon an a& unlawful, cannot be accidental death ; but if done 
deliberately, and with intention of miſchief, murder; if heedleſsly, manſlaughter. 
Ibid. ; 

If parent or maſter correcting with dangerous weapon, kill, it is murder; with 
improper, but not likely to kill, as a cudgel, manſlaughter ; if with a proper inſtru- 
ment, and due moderation, accidental death. Fefter 262. 


If workman throwing rubbiſh. out of a houſe, kills; if he gave warning acci- 
dental death; if not, manſlaughter at leaſt. 16:4, 


If in London, or populous towns, ſuch warning not ſufficient, unleſs early, and \'M 
when few people are ſtirring. Feofter 263. F 

If a man driving a cart, &c. kills ; if he ſaw the danger, murder ; if he did not, 
2 heedleſsneſs, manſlaughter ; if he took all due care, accidental death. 

id. 

If a man finds a piſtol, tries it with the rammer, and thinks it unloaded, car- 
ties it home, ſhews it his wife, touches the trigger, it goes off, and kills her, 
ruled manſlaughter ; yet ought only to have been accidental death. Per Holt C. 
J. and Foſter J. Did. 

If a man goes with his wife on a Sunday, to dine at a friend's houſe, carries a 
= in hopes of ſport, diſcharges it before dinner, ſets it in a private place in 

is friend's houſe, goes to church, returns home with his wife and neighbours, 


touches the trigger, and the gun having been loaded by another perſon while he 
was at church, kills his wife, he ſhall be acquitted. Fefter 265. 


If an officer by warrant from the crown, beheads a man for felony, or a woman (M. 20. 
for treaſon, Feler 208. : n 


If felony is committed, or a dangerous wound given, and the felon flies, and can- 
not be atherwiſe. taken, and is killed by any perſon. Fefter 271. 
on a ſudden affray, tho' no felony committed or wound given, one inter- 


Poles to part the combatants, giving notice of his intention, and is aſſaulted by 
them, or either of them, and kills. Foſter 272. 41 

If a man by violence or ſurprize endeavours to commit a felony on the 
babitation, or property of another, he may repel force with force, is not obliged 
e retreat, hut may purſue bis adverſary till he. finds himſelf out of danger; and 
if in a conflict between them he happens to kill, it is juſtifiable. yer 273. 
* 5 ſervant or by-ſtander may interpoſe, and if death enſues, is juſtified. 
3 74. Gn 75 75 2 | 


5B (o) Felony 


(O. 2.) 
From the 
perion 


(O. 7.) 
What goods, 
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(Oy Felgny'to: Goods, 
0.7.) "R0bbery; what. 


F A. B. C. and D. agree that E. ſhall procure a perſon to rob D. and E. pro- 
cures F. and they two take money, and goods from D. it is not a robbery ; 
for it cannot be ſaid they were taken againſt his will. M' Daniel's caſe, 1755. 
Foſter 121. | | 
11 A. in order to apprehend a highwayman goes out in a chaiſe, and when the 
highwayman comes up and demands his money, gives it him, and then ſeize; 
him, it is a robbery. Norden's cafe. Fifter 129. 


Taking in the preſence is taking from the perſon ; but in a ſpecial verdict it muſt 
be expreſily found, that the party robbed was preſent at the taking up, otherwiz 
only grand larceny. Rex v. Francis, P. 8 G. 2. Str. 1015. B. R. H. 111. 


Stealing a commiſſion to ſettle boundaries, out of the Six Clerk's Office, is not 
felony ; and on indictment for it the priſoner ſhall be diſcharged. Rex v. W:/tbeer, 
T. 13 G. 2. Str. 1133. 


(P) Felony to the Habitation. 
| FP; 1.) Men. 


F A. being intitled to dower out of a houſe, but no dower aſſigned, and having 
the care of her ſon who has the equity of redemption in it, ſubject to a mort- 

gage-term, lets it to B. and receives the rent, and orders her daughter C. to ſet 
fire to it, and goes from home, and C. does it, they are both guilty. Harris, 
caſe, 1753. Foſter 113. . 

If a man ſeized of the freehold and inheritance of a houſe, of which another is 
in poſſeſſion under a leaſe, burns it, he is guilty. id. 

Either landlord or tenant may be guilty, for each has a property. D. per Fier. 
Did. 

(P. 2.) Burglary. 

If a ſervant opens his lady's chamber- door faſtned with a bolt, with an intent to 

commit a rape, it is burglary. Rex v. Gray, M. 8 G. Str. 481, 


If a ſervant lets in a thief at the ſtreet- door, and lets him out, tho' he does not 
go out with him, it is burglary'in both. Per all the Judges. Cornwall's caſe, M. 


4 G. 2. Str. 881, 


If a man cuts a hole in the window-ſhutter, and puts in his hand and takes out 


good. Gibbons's caſes, 17 32. Faſter 107. 


. 5.) 
A manſions 
houſe. 


If he has broke into the houſe, and taken goods from one room to another, in 
order to carry them off, but is apprehended in the houſe. Bid. 

Breaking open a cheſt, or a cupboard let into the wall, is not burglary at com- 
mon law. Ibid. 


Where the owner quits the houſe animo revertendi, it may be conſidered as his 


5 manſion-houſe, though no perſon, is in it, but there muſt be an intention of return- 


ing, or burglary cannot be committed. Nutbrown's caſe, 1750, Peter 76. 
) Veſcue of a Paiſoner, and Eſcape. 


VO ſupport an indictment as for an offence of breaking the priſon, an actual 
- Ai: 1 breaking mull be laid that A. aſiſicd the priſoner to eſcape, is not ſufficlient. 


Rx v. Hurridge, M. 1735. 3H. V. Mor 


the gaoler a will. Ioid.. i bor e 
W.. 27 


For a teſaue, rc uſit, ot ſornethingiequivalent, is neceſſary to ſhew it was againſt 
= (8) Felony 


- 
# &# : 
*  &* a 9 * x 4 " 
+ * ww ” ö , 
— * 


10 - 
- " 
> - Fa 
* 


1 


J URS TAI C5 BY-8,] 
(5) Felony by Statutes. 
6. 4.) Buggery. FR 


e PRs 7 SV 1 DU OF TG IS . „ „x 
NDICTMENT guad A. ſuper B. virginem inſultum fecit, & eandem B. contra 
- or dinem nature carnaliter cagnovit, & rem veneream in ano ipſius B. habuit, camgue 
B. contra ordinem nature in dicto ano ipſius B. carnaliter cognovit; the defendant was 
convicted of buggery at the aſſizes, but reprieved, to have the opinion of the judges, 
whether it was buggery within the ſtatute. Moſt of the judges were of opinion it 
was, but two or three that it was not; and no unanimous opinion given. Rex v. 


Wiſeman, 4 G. Fort. 91. 
| (S. 5.) Polygamy. 


A woman cannot maintain action againſt a man for this offence, if he has been 
convicted and burnt in the hand for it; for the action merges in the felony. (2. 
What, if he had not been indicted?) Barnes 450. | 


(S. 7.) Felonious Hunting, &c. 


'The ſeveral fas in the Black Act, 9 G. c. 22, are ſeveral offences; and if any per- 
ſon armed appears in a high-road with his face blacked, or otherwiſe diſguiſed, he 
is guilty of felony without clergy. Rex v. Baylis, T.9G. 2. B. R. H. 291. N 


(8. 10.) Exportation of Sheep, &c. 


A ſmuggler, who has not arms, is not within Hat. g G. 2. c. 35. though in cot) 
pany with others who have arms. Rex v. Fletcher, P. 15 G. 2. Str. 1166. 


(S. 14.) Felony by later Statutes. 


By Hat. 14. G. 2. c. 6. C. 1. Whoever ſteals, or kills with intent to ſteal, any part 
of any ſheep or other cattle, or aſſiſts in ſo doing, is guilty of felony without 
clergy. _ | 
905 2. Ten pounds reward on every conviction to be paid by ſheriff in a month; 
on default, he forfeits double the ſum, and treble coſts. 25 N 
By Hat. 15 G. 2. c. 34. The word cattle in the above act declared to extend to 
bull, cow, ox, itcer, bullock, heifer, calf and lamb, as well as ſfieep, and to no other 
cattle whatſoever. | | | e hag 
By at. 16 G. 2. c. 15. Convicts found at large in Great Britain, without lawful 
cauſe, before the expiration of the term for which they were ordered to be tranſ- 
ported, or had agreed to tranſport themſelves, to ſuffer as felons without clergy. 
By lat. 16 G. 2. c. 3 1. Perſons aſſiſting priſoners to eſcape, or conveying dilguife, 
inſtruments or arms to facilitate it, Hough no eſcape is actually made, or aſſiſting pri- 
ſoners to eſcape from the conſtable, or from à boat carrying felons to tranſportation; 
if the priſoners were for treaſon or felony, (except petty tarceny) ſhall be guilty of 
kelony, and: tranſported for ſeven years; and if the priſoners were for ey arceny, 
or other crime expreſſed, or for debts amounting to 100/. guilty of miſdemeanor, 


„ 
. 


and liable to fine and impriſonment. 


- 


-» By /tat. 18 G. 2. c. 27. Perſons ſtealing, or hiring others to ſteal linen, fuſtian or 
cotton goods, from places uſed for printing, whitening or drying them, are guilty of 
&lony without clergy ; or may be tranſported (on favourable «conan, 14. 
on *. a; 18 C. 2.c. 30. Subjects during war exerciſing hoſtilities againft ſubjects, 


Wasch our of commiſſion from the enemy, {hl be tried and ſuffer as pirates. 

y 19 C. 2. c. 34. Smugglers armed ot. difguifed, to the number of three; and 

ſons being charged on oath, the juſtice is to certify-to' feeretary of ſtate, * | 
| | | order 


- 
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order of equneil made for their forrender in 40 days, and publiſhed they 
8 N euer in 40 days, pub li , not ſur. 
1 in. are felons withou aeg perſons abetting them, to be tranſported ; * 
I 


| to pay for any or wounded, or goods reſcued 500/. for ap- 
ö ade 300. to perſon maimed 1000. to executors of perſon killed 
py rehending, or N to apprehend. | : 
BY far 24 C. 2. c. 45. tealto ing to 405. value from ſhip or wharf is felony with- 
out clergy. | 


C | 
By fat. 25 G. 2. c. 10. Breaking into mine of black lead, with intent to take, or 
taking it, or aſſiſting in taking, is y, and offender may be impriſoned one year 
and whipt, or tranſported for ſeven years. | | 

Receivers liable to the penalties of reccivers of ſtolen goods. 

By. 25G. 2. c. 37. Reſcuing or attempting to reſcue from priſon, a perſon com- 
mitted for or found guilty of murder, or a perſon convicted of murder going to or 
during execution, is felony without clergy ; and reſcuing or attempting to reſcue the 
body after execution, is felony and tranſportation. 

By Hat. 27 G. 2. c. 15. Sending threatening letter, or reſcuing one in cuſtody for 
ſo doing, is felony without clergy. 
15 Hat. 29 G. 2. c. 12. Forging ſtamp to ale- licence, felony without clergy, 

y Bat. 29 G. 2. c. 13. Forging ſtamp for cards or dice, and uttering cards and 
J dice with forged ſtamp, knowingly, felony without clergy. 
= | By at. 29 G. 2. c. 17. 2 into French mititary ſervice as officer, without 
King's licence, is felony without clergy. ' 

Perſon hiring others, or contracting himſelf to enter into foreign ſervice with- 
out licence, felony without clergy ; and officers in the Scotch brigade in Holland, to 
take the oaths, on pain of 500/. 

By fat. 29 G. 2. c. 30. Receiving ſtolen lead, iron, &c. is felony and tranſportation 
for 14 years, though the thief is not convicted; and various regulations for detect. 
ing and puniſhing inferior degrees. | : 

By flat. 31 G. 2. c. 10. Perſonating ſeaman to whom wages, &c. is ſuppoſed due, 

or his repreſentative, or forging letter of attorney, tickets, Sc. or making falſe oath 

4 to obtain probate of will in order to receive wages, &c. is felony without clergy ; 
and by fat. 9 G. 3. c. 30. uttering ſuch forgery is fo alſo. 

By flat. 6 G. 3. c. 28. Maliciouſly deſtroying filk in the loom, or entering houſe 

„ to deſtroy, is felony without clergy. 
By 9 G. 3. c. 29 Riotouſly deſtroying mills, maliciouſly ſetting fire to mills, is 
felony without clergy ; maliciouſly deſtroying engine for draining mines, or draw- 
ing out coals or ore, or way for conveying the ſame, or any fence for incloſing or di- 
viding lands in purſuance of act of parliament, is felony, and tranſportation for ſeven 
K By flat. 10G. 3. c. 48. Receiving ſtolen jewels, plate or watches where they 
were taken burglariouſly or on the highway, is felony and tranſportation for 14 
youns and receiver may be tried before conviction of principal, whether in or out of 
By fat. 12 G. 3. c. 24 Deſtroying man of war or naval ſtores in a dock-yard, is 
felony without clergy ; and perſons offending out of the realm may be tried in any 
county. by 
By fat. 12 G. 3. c. 48. Writing on ſtamps already uſed, or taking off ſtamp to put 
it on other paper, is felony and tranſportation, | 
By flat. 13 G. 3. c. 56. — — ſtamps for ſilks, &c. to be printed, is 
felony without clergy. _ 
By 13 G. 3. c. 59. Counterfeiting ſtamps on gold and filver plate is felony, and 
tranſportation for fourteen years; (by 31 G. 2. it was death.) 
By fat. 13 G. 3. c. 79. Cauſing the words Bank of England to 
W - | TRAY of any paper, or having inſtruments for that purpoſe, is 
—_ - ' clergy. . 3 . F 
And engraving note or bill, containing the words Bank of England, or Bank pot 
Bill, or words expreſſing the ſum on white letters, on a black ground, or uſin 
| . ſuch plate, or any inſtrument to make ſuch note, or having fuch plate or inſtru- 
| ment, or uttering ſuch note, (except demanding payment from the drawer, acceptor 
| or indor'or) is fix months impriſonment. PE | 28 
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T. 1. 1 Before the Fact, to Qhall be. 


HOEVER procutes a felony to be committed, tho by the nene 
of a third perſon. M Daniel's caſe, December 17 58, Foſter 121. : 


Or, if he conſents 12 Bid. . . ca Fea 


Tho' if A. commands B. to kill C. (whom he B. well knoweth) and be kills © 
D. A is not acceſſory; 4 if A. commands B. to kill C. (whom he B. knoweth 
not) deſcribing him; B ills D. by miſtake, A. is acceſſory. Foſter 370. 


Or if A. commands B. to burn He houfe:of C. and he doth it, 2 his” _ | 5 A 


take hold of the houſe of D. A is acceſſoty to the burning of D.'s houſe; 8. 
Tho' in the language of the law there are no acceſſories in high-treaſon; ne 

thoſe perſons whoſe guilt is of a derivative nature, ſo connected with and ari 

out of that of another, that it cannot exiſt without it, ſhould be conſidered: Jocks” 1, 


the intermediate ſteps towards conviction, as in the nature of acceſſories, or a End 3 


of acceſſories : they ſhould not be arraigned till the principal offender is convicted 955 
if he is acquitted, they ſhould be diſcharged. Fyſter 41 to 346. 

Thus the a& of parliament for reverſing Mrs. Liſte s attainder, calls * IL. 
cution irregular and undue ; becauſe Hicks, whom ſhe concealed, was not nde 
time of her trial attainted or convicted of high- treaſon. Fufter 346. ridge > 

This rule holds in every thing but compaſſing the death, Sc.; for every ſuch 
treaſon is a compleat overt- act, tho the fact is never effected nor attempted. Did. 

In felony, a principal may be in the firſt or ſecond degree, he in the firſt is he 
who commits the fact, in the ſecond he who is preſent aiding and W at the 
commiſſion. - Fuſter 347, 349- 

But an actual preſence is not neceſſary, a conſtructive preſence is fuficient. 
Fifter-350. © 8 

Pascale in the ſecond degree were in old times deemed only Sehr nd 
therefore this alteration was introduced about Edward the third's time, that TM 
and abettors preſent might be brought to their trials while the fact was recent, Do, 
the 1 not then amenable. Poſter 348, 3 59. 

e who is not preſent at the perpetration, can be no more than an ucceſlry 
before the fact, except in ſpecial caſes. Fo/ter 349. 


IH A. with intention to deſtroy B. lays poiſon properly diſguiſed i in his may, | 


B. takes it and dies; A. tho abſent when the poiſon taken, is a principal. 
If C infligates A. fo to do, C. if abſent is only an acceſſory. Bid. 
If A. and C. both, mingle the poiſon and lay it, both are principals, Bid. : 
If A. prepares poiſon, and delivers it to D. to be adminiſtered to B. as a me- 
19 82 and D. in A. s abſence does it, not knowing it to be poiſon, A. is e 
TD. Loew it to be poiſon, bel is principal, and A. if abſent eden N 
I A. incites a madman, or infant not of years of diſcretion to commit BE: 
15 * abſence, A. is principal; if a child of fufficient diſcretion, only-an eee 
7 


If A. is preſent at a murder but takes no 815 nor yet endeavours to prevent, 

nor to apprehend, nor to levy _ and cry; be is neither n nor acceflory, - 

tho highly criminal. | Fofter 3 
If it is in a caſe of laing iön, &c. it may be eridents of his concurrence; Bid. 

"FF A, wviſes B. to poiſon his wife, ſhe gives it to their child C. who cats it, 

B:#tahdiog by z A. is not aoceſſory. Fofter 377. 

„The Seneral rule is this, if the principal committed the Rlony under che i Wy 

of the advice of A. or if the event was in the ordinary courſe of 

probible-eopfequence of that felony, A. is acceſſory; but if the principal, foll&w 

ing ee ſuggeſtipns:of his own heart, wilfully and knowingly commits a felony "; 

_ not upon another fubje, A. is not — * 5 3725 
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Ii. 2.) After the FaQ, who ſhall be. 


A receiver of ſtolen goods may be indicted for a felony, or for a miſdem 
Rex v. Pollard, M. 11 G. 2. Ld. Raym. 1370. 

By Hat. 6 G. c. 23. To afliſt felons convict to make their eſcape from the 
ſons to whom they are delivered to be tranſported, is felony without clergy. 

But then it muſt be laid that the defendant had notice of the other felony or 
conviction. Rex v. Burridge, M. 1735. 3 P. W. 439. 

One becomes acceſſory to a felony after the fact, by aſſiſting a felon convict in 
cuſtody under ſentence of tranſportation, to eſcape out of priſon, provided it he 
ſuch. afliſtance as amounts to receiving, harbouring or comforting ſuch felon. 74. 

Before flat. 4 G. c. 11. If an offender after clergy allowed had eſcaped before 
burnt in the hand, where actual burning ſhould take place, whoever unlawfully 
comforted him became acceffary after the fact; for by 18 Elz. c. 7. both were 
neceſſary to the diſcharge from the felony, and to conſtitute the ſtate- pardon. 74;4. 

Yet if he is not burnt by reaſon of the doubt or delay of the court, it ſhall not 
turn to the priſoner's prejudice, but he may plead conviction (as of manſlaughter) 
to an appeal, Bid. | 5 . 

By 2 t. 4 G. c. 11. Judgment of tranſportation is only put in the place of judg- 
ment for burning in the hand, and not in the place of actual burning. 74:9. 

In indictment for being acceſſory after the fact, in receiving a felon, it muſt he 
charged that defendant knew he was convicted; and this is not aided by the find- 
ing of the verdict, eſpecially if it be a finding not of the notice, but of evidence of 
notice, Did. 

A receiver of ſtolen goods cannot be proſecuted for a miſdemeanor, if the prin- 
cipal is in cuſtody ; the determination in Ld. Raym. 1370, ſupra, being becauſe the 
court would not on motion arreſt judgment on an exception never taken before, 
and which would overturn every judgment on the ſtatute. Fyter 373. 


canor, 


per - 


(T. 3.) How arraigned, and tried. 


If a man is indicted as acceſſory to two, and is found acceſſory to one, Judgment 
may paſs on him. Poſter 361. | | 

If a man is indifted as acceſſory before the fact, and acquitted, he may be indicted 
as principal; but not vice verſa. Ibid, Sed Q. per Foſter. 

An acceſſory may be tried, thoagh the principal ſtands mute, or is admitted to 
. clergy, or pardoned after conviction, and before attainder. By 1 Ann. flat. 2. 


CR 


- 


To convict an acceſſory, it is not neceſſary to enter into a detail of the evidence on 
which the principal was convicted; but if it appears that he was not guilty, the ac- 
ceſſory ſhall be acquitted. Macgame!'s caſe, 1755. Foſter 121, 365. 

If the principal is convicted of petty larceny, there can be no judgment againſt 
the receiver on the 4th G. 1. for there can be no acceſſory. Evans's caſe, 1749. 
Fo s : | 4 

* may avail himſelf of the inſufficiency of evidence, or incompetency 
of witneſſes, produced againſt the principal; and may ſhew that the facts charged 
and proved againſt the principal do not, in judgment of law, amount to felony; 
or that the principal was innocent. Semb. Fofter 364. & ſeg. 

If the principal is erroneouſſy attainted, and then the acceſſory tried, convicted 
and attainted, and then the attainder of the principal reverſed for error; this rever- 
ſeth the attainder of the acceſſory, and the acceſſory ſhould have a reaſonable time to 
- procure ſuch reverſal. Fofter 366. 8 
If the principal is outlawed, and thereupon the acceſſory tried, convicted and at- 
tainted, and afterwards the principal comes in, reverſeth the outlawry, pleads over 
to the felony, and is acquitted ; thus reverſeth the attainder of the acceſſory. Fojer 
p If the acceſſory by his choice is tried before the principal, and convicted, judg- 
ment ſhould be reſpited till the principal is convicted and attainted, Foſter 367. 
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(W. 2.) The Manner of Trial in a Criminal Caſe. 


In treaſon, it is good and uſual to give the priſoner a copy of the indictment five 
days before arraignment, excluſive of that day and the day of delivery, and alſo of 
the intervening Sunday. Foſter 2, | 

On affidavit of witneſſes wanting for defence, the court will give time according 
to' circumſtances. | 

The court will order, that the whole pannel may be read over, before any jury- 
man is brought to the book, that the priſoner may the better know how to make 
bis challenges. Townley's caſe, 1746. Poſter 7. | 
If the commiſſion is by virtue of an act of parliament, both which are recited in 
the caption of the indictment, it is not neceſſary that it ſhould ſet forth the ze//e of 
the commitiion. Foſter 11. | | 

If the act impowers the King to grant commiſſions to try perſons in cuſtody be- zl 
fore a future day, it is not neceſſary that the indictment ſet forth that the defendants 7 
| 


are in cuſtody; if it appears on the record that they were in cuſtody before the day, 
judgment ſhall not be arreſted. Foſter 12. 

In a capital caſe, where the priſoner may make his full defence by counſel, the 
court may diſcharge the jury on the motion of priſoner's counſel, and at his own 
requeſt, and with the conſent of the attorney-general, before evidence given, in order 
to let the priſoner into a defence, which, in the opinion of the court, he could not 'Þ 
have been otherwiſe let into. Kinloch's caſe, 1746. Foſter 22. | 

But not after evidence given, in order to preferring a new indictment better ſait- | | 

ed to the nature of. the caſe, where through ignorance or collunon of officer, or | 
miſtake of proſecutor, the fact varies from the real fact, or comes ſhort of it in point | 4 
of guilt, Semb. Though it hath been done, particularly in Aun Hawkins's caſe, 1 
Ibid. | 1 
Nor where undue practices appear to have been uſed to keep material witneſſes 
out of the way, or where ſuch witneſſes have been prevented by ſudden and un- 
foreſeen accident. Semb. Though this alſo has been done. Bid. | 
Nor after evidence given and concluded on the part of the crown, for want of evi- 
dence to convict, and in order to bring the priſoner to a ſecond trial, when the crown 
may be better prepared. Though this has alſo been done, particularly in White- 
bread and Fenwick's caſe, Bid. | 
Nor on the bare conſent of the priſoner unaſſiſted by counſel, and to his own 
+ Though done in Man/el's coſe, after evidence on both ſides concluded. 

id. 

If a woman on her trial is taken with the pains of labour, the jury may be diſ- 
charged of her. Meadeow's caſe, 1750. Fo ſer 76. : 

If one convicted and attainted of high-treaſon before commiſſioners, eſcapes, 
and is afterwards retaken, he ſhall be brought to the bar of B. R. by habeas corpus, 
and the record of his conviction and attainder removed thither by certiorari: they 

| ſhall be read to him; the attorney-general prays execution, and he ſhall be aſked, 
why execution, Sc. He may have counſel, but not a copy of the record. His 
counſe] may have a rule for acceſs to him, If he pleads he is not the perſon, the 
attorney- general may reply ore tenus, and a venire awarded returnable zn/tanter, and 
ſo the trial, unleſs grounds for poſtponing laid before the court. He hath no 
peremptory challenge. He may have aſſiſtance of counſel, who may croſs- examine. 
If the Jury find againſt him, he ſhall not have time, before award of execution ; for 
his plea being peremptory, the verdict is concluſive, and nothing remains but award 
of execution; (unleſs in caſe of, parliamentary pardon, with. clauſe to ayail himſelf 
thereof on general iſſue. Semb.) Ratcliffe's caſe, 1746. ' Fofter 40. 1 
When judgment has been once pronounced, it is not pronounced again, but exe- 
eution awarded. Ide. Met e eee N 
On attainder by name, by act of parliament, the tenor of the act is removed by 
cer ticrari into Chancery, and thence ſent by mittimus into B. R. and the judgment 
of high treaſon is pronounced by the Chief Juſtice, as an award of execution ground- 
ed on the act of attainder. Bid. Joln Murray of Brougbton s caſe, 1746. Foſter 
Jer Dr. Camercm ' caſe, 175 3. Foſter 109. SB ; K 
8 | n 


| | | I 
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And the priſoner is brought up by habeas corpus ad ſubjiciendum & recipiendum and 
if the attainder is by a general act (as for the ſmugglers) the ſeveral matters requi- 
ſite to bring him within the act, muſt be ſuggeſted on the roll, to ground a prayer 
of execution; and he may traverſe them, and the onus proband: lies on the — 


Harvey's caſe, P. 20 G. 2. Foſter 51. 
He cannot take advantage of inſufficiency of ſuggeſtion on motion, but muſt de- 


mur to it. Bid. ö 
If he pleads, he muſt do it inſtanter and ore tenus, and the attorney -general re- 
plies ſo. Bid. 
The trial may be put off to a future day. Bid. 


He is not intitled to a copy of the ſuggeſtion. Bid. | 
If the act requires, that a proclamation to ſurrender ſhould be made and fixed u 


at two market-towns near the place, and it is done at one near it, and at two others 
at a conſiderable diſtance, though there are ſeveral much nearer; it is not ſufficient, 
and the attorney-general takes nothing by his motion. Jb:id. 1 Wilſ. 154. 

If the priſoner challenges peremptorily, and for cauſe, ſo many jurors that there 
are not ſufficient leſt on the pannel to proceed to trial, the court (if there is a gom- 
miſſion of gaol-delivery as well as cyer and ter miner) may ore tenus order a new pan- 
nel, and adjourn for ſome days. And the ſheriff may return thoſe who had been 
challenged or ſworn before, or he may return all new ones. Cooke's caſe, 4 State 
Trials 728. Foſter 63. 

On a mere commiſſion of cyer and terminer, no pannel is ordered, till defendant 
has pleaded to iflue, and iſſue is joined, and it is then done by precept in the nature 
of a venire; and if there is want of jurors, a habeas corpora with a tales may Poffibly 
iſſue. Id. | 
No tales can be granted on a commiſſion of gaol-delivery,. 16:9. 

If A. and B. are indicted for murder, and both plead not guilty; and before trial 
another indictment is preferred for the ſame fact againſt A. for petty-treaſon, and 
B. for murder, they muſt plead to the ſecond indictment; for autrefoits arraign is 
not a plea in this caſe : but the judges muſt take care, that they do not undergo two 
trials for the ſame fact. Caſe of Swan and Feffreys, 1752. Foſter 104. 

And therefore the court may (by confent of the King's counſel, or without,) order 
the firſt indictment to be quaſhed, and proceed on the ſecond. Bid. 

If a man is indicted for murder, and it comes out in evidence, that he ſtood in 
ſuch relation as to render the offence petit-trezſon, the court may diſcharge the ju- 
ry of that indictment, and order a freſh one for petit- treaſon. Fgſter 328. 

The /at. 1 Ed. 6. c. 12. and 5 & 6 Ed G. c. 11. (but not 7 V. 3. e. 3) extend to 
petit-treaſon, therefore there muſt be two witneſſes ; the witneſſes, if living, muſt 
be examined in open court. Depoſitions taken by the coroner, or informations be- 
fore juſtices of peace, and certified to the gaol-delivery, purſuant to ſtatute, whereon 
to ground a conviction for petit-treaſon; if the party be living, though unable to tra- 
vel, or kept out of the way by priſoners, are not ſufficient. But in ſuch caſes, 2 
man indicted for petit-treaſon may be found guilty of murder. Foſter 328, 337. 

At common law, (and all high-treaſons not within 7 W. z. c. 3. petty-treaſons 
and felonies ſtand in this reſpect on the foot of common law,) a priſoner is not in- 
titled to a copy of the indictment or pannel, or any of the proceedings. Lord Ruj- 
ſel had it by favour. Lord Prefion was denied it. Charnock, King and Keys were de- 
nied it after paſſing the act, and a fortnight before it took place. Fofter 228. 

The priſoner ſhould have a copy of the caption, though the act mentions only the 
indictment; but, after pleading, he cannot make objection for want of it, or any 
other defect in the copy. Fer 229. | 

The copy, after the bill is found, ſhould be delivered five days before the day of 
arraignment, excluſive of the day of delivery and day of arraignment, and of the Sun- 


day; the pannel two days, with like excluſion. Fofter 230. 


The delivery of the copy of the pannelis good, though it is before the return of 


the precept. Bid. 


P 10 . 
If the priſoner would avail himſelf of defect in the indictment by miſwriting, &c. tho 
the act requires only, that he ſhould take his exceptions before evidence giuen in open 
court; yet practioe has ſettled, that it ſhall be before plea pleaded.” And in Yaughan s 


caſe, Sullivan's caſe, and Layer's caſe, the court refuſed to hear ſuch exceptions __ 
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plea; and though in Cranborne's caſe, it was admitted after plea, and in Rookwood's 

caſe after jury ſworn, yet it was of indulgence on a new act. Foſter 240. 

At common law no council is allowed on iſſue, guilty or not guilty, in any capi- 

tal caſe, except on queſtions of law; and then only in doubtful caſes. Accordingly 

it was refuſed on the trials for the aſſaſſination-plot, after the act had paſſed, but 

before it took place; and in Sir William Perkins's trial, the very day before it took 
lace. 4 State Trials, Foſter 231. ; 

Counſel, as to matters of fact in impeachments, are excepted in the act 7 V. z. 
6. 3 and were denied to E. Winton in 1710, and to Lord Lovat in 1746. Foſter 
232. 

But by feat. 20 G. 2. c. 30. Perſons impeached of high treaſon, working corrup- 
tion of blood, or of miſpriſion of ſuch treaſon, may make their full defence by two 
counſel. 

On trial of iſſue, not of guilty or not guilty, but of collateral facts, priſoners un- 
der a capital charge of treaſon or felony, were always intitled to the full aſſiſtance 
of counſel. Stafford's caſe, 1 H. 7. Fohnſon s caſe, Str. 824. Harvey, P.20 G 2. 
Ge. © Folter 232. 

'Petit-treaſon (with reſpect to the number of witneſſes) ſtands ſingly on the foot 
of the ſtatutes of Ed. 6. which are not repealed by 1 & 2 P. & M. which was in- 
tended in favour of the ſubject and not againſt him. And accordingly the ſtatutes 
of za H. 8. c. 4. 33 H. 8. c. 20. 33 H. 8. c. 23. as far as concerns treaſons com- 
mitted in England and Wales, are conſidered as repealed by it; but 28 & 35 H. 8. 
for trial of treaſon committed on the high ſeas, and 33 H. 8. as far as concerns trea- 
ſon in foreign parts, are not repealed. Feſter 237. 

By 7 Ann. c. 21. . 11. On indictment for high-treaſon or miſpriſion, after 
the death of the pretender (who died in 1766,) a copy of the indictment with a liſt 
of the witneſſes to be produced at the trial for proving the indictment, and of the 
jury, mentioning the names, profeſſions and places of abode of the witneſſes and 
jurors ſhall be delivered before two witneſles, ten days before the trial. 

By flat. 6 G. 3. c 53. it is enacted, that this clauſe ſhall not extend to indict- 
ments for counterfeiting the coin, the great or privy ſeal, ſign- manual, or privy 
fignet, or any indictment of high-treaſon, or proceedings thereon againſt offenders 
to be tried on ſuch evidence, and in ſuch manner as is allowed againſt offenders 
for counterfeiting the coin. 

If felon convicted, and ſentence of death paſſed, breaks gaol, commits murder, 
is retaken, and in cuſtody on the former conviction, and detained on warrant from 
the coroner, is brought by habeas corpus before B. R. they proceed as in Rateliſf's 
caſe ſupra, the ſecond judge pronounces award of execution, on the former ſen- 
tence, the court will not name a day, and a rule is made to deliver him to the 
ſheriff of the county, who executes when he thinks proper. Rex v. Rogers, &c. 
M. 6 G. 3. 3 B. M. 180g. | 4 
38 may be kept chained during ſuch proceeding, if danger is apprehended. 

id, | | 


Ld 


A capitulation on ſurrender of a town by rebels, is no defence at law. aid). 
Townley's caſe, 1746. Fofter 7. | plead, 


Force, for fear of houſes being burnt or goods deſtroyed, is no excuſe for join- 
ung and marching with rebels; the only force that doth excuſe, is force on the 
perſon, and preſent fear of death, which muſt continue all the time the party re- 
mains with them. M*Growther's caſe, 1746. Fofter 14. * ; 

On not guilty pleaded, priſoner may have the — of any thing tending to 
ſhew that his caſe is not within the act, impowering the King to grant com- 
miſſions to try treaſons in any county; as the act of union that the private rights 
of natives of Scotland ſhall not be altered, except for the evident utility of the ſub- 
jects within Scotland. Kinloch's caſe, 1746. Foſter 15. Contra Willes C. J. 
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V f f 8 
Evidenee of overt- acts of treaſon after the day laid in the inditment, is good (w. 4.) 
evidenee of the overt-acts laid in the indictment; the time not being material, moo the - 
if the treaſon is proved to be committed before the bill is found. Townley's caſe, — — 
1746. Fuer 7. Tad. Balmerinò's caſe, 1746. Folter 9. | | 
Ne ts 5 D | Overt- 
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bling and marching in warlike manner, to depoſe the King, and ſet the pretender 


 -Trials. Fuſter 246. 


c. 1. 889 V. z. c. 25. and 15& 16G, 2. c. 28. touching the coin, are not 


by ſubſequent acts, tho' the benefit of it is not ſaved by ſpecial proviſo, 


. witk's caſe, Sc. Foſter 240. et ſog. 


read. Nex v. Henſey,' T. 31 G. 2. 1 B. M. 642: 7 208 
Ptoof of an overt- act in that county. BV. 


r 
in exidence, if it be a direct proof of any of 


11114 14 
u \L 


* 


Overt- act not laid, may be giyen 
the overt- adts that are laid. 11 
Thus the priſoner's cauſing the pretender's manifeſto to be printed and dic. 
perſed, or collecting the exciſe by pretender's commiſſion, is evidence of aſſem- 


: 


= 
7. 


on the throne. Deacon caſe, 1746. Fifter 9. Weaerbourn's caſe, 1746. Fifter 22. 
Rookwood's caſe, Linwick's caſe, 4 State Trials. LC | 
And this, tho' it is of another ſpecies of treaſon. Layer's caſe. Fofter 245. 
But if on indictment for adhering, the overt-act laid is cruiſing on the King's 
ſubjects in ſhip A. cruiſing in ſhip B. is not evidence of it. Vauban's caſe, 5 State 


One overt- act muſt be proved in the county where all the overt-acts are laid, 
and then overt- acts done in another county may be given in evidence. 14/. 

The evidence of one witneſs to an overt-act, and the declaration of the priſoner 
to others after he has ſurrendered, and is in a priſon appointed for the rebel officers, 
that he was a lieutenant of the rebels, is ſufficient to convict; for this declaration of 
the priſoner is not a bare confeſſion after the fact, but an evidence of the fact itſelf, 
viz. that he was a lieutenant among the rebels. Barwick's caſe, 1746. Feſter 10,243, 

Declarations of a child of ten years, before the coroner, before a juſtice, and to 
other perſons whilſt in gaol, are evidence proper to be left to a jury. Y7rt's fe, 
1748. Feſfter 70. 
; Petty-treaſon, and high-treaſon in counterfeiting the coin, great ſeal, privy ſeal, 
ſignet, fign-manual, and by 5 E ix. c. 1. concerning the papal ſupremacy, 18 Elia. 


within 7 W. z. c. 3. Foſter 222. | 
Stat. 7 M. 3. c. 3. extends to all treaſons working corruption of blood, created 


Foſter 223. 

It extends alſo to ſuch treaſon as ordinarily worketh corruption of blood, if ſuch 
treaſon is committed on the high ſeas, and the proceeding is under Hat. H. 8. 
even ſuppoſing corruption of blood is not wrought in ſuch proceeding. Fer 226. 
A collateral fact not tending to the proof of the overt- act, may be proved by one 
witneſs. Per Holt C. J. Vaughan's caſe, 5 State Trials. Foſter 240. Smith's caſe, 
7 Ann. Wilks's caſe, 8 State Trials. F:fter 242. | 

Whether a confeſſion, and what kind of confeſſion, whether to a magiſtrate during 
examination, or other perſon having authority (and what authority) to take it, or 
to other perſons, ſhall be evidence to convict, 'or for what putpoſe, ſeems not well 
ſettled, Gregg's caſe, Francia's caſe, Millis's caſe, Vaughan's caſe, Smith's coſe, Bar- 


The rack or torture is againſt law, and cannot be juſtiſied by any uſage. It was 
firſt introduced into the Tower, temp. H. 6. practiſed to the end of Eliz. at leaſt; 
propoſed in council on Felton's caſe, but declared by all the judges to be illegal. 
Foſter 244. : f | 

The reaſon given by Mr. Juſt. Fofter 244. why it is enacted that no evidence 
ſhall be admitted of any overt- act that is not expreſsly laid in the indictment, is 
leſt the priſoner ſhould be ſurprized or confounded by a multiplicity and variety 
of facts which he is to anſwer on the ſpot: how far conſiſtent with this reaſon, or | 
with the ſpirit and intention of the clauſe itſelf, the practice is of admitting an 
overt- act not laid, to be given in evidence of an overt-aCt laid, ſeems to deſerve 
conſideration. The ſame may be faid, in many inftances at leaſt, of the doctrine, 
that an offence falling under one branch of the ſtatute may be deemed an overt- 
act of a different ſpecies of treaſon; -contrary to the opinion of Coke, and of Hale at 
firſt. Mr, Juſtice Hier obſerves, p. 246, that thoſe concerned in ſtate proſecutions, 
out of thetr zeal for the publick ſeruice, ſometimes in the caſe of treaſons, ſtep over 3 
rule grounded on the principles of natural juſtice. . . 5 gb gated ee 

Papers found in the poſſeſſion of defendant, and proved to be his hand, may be 


A letter dated from a place in the county where the treaſon is laid, is ſufficient 
5 eee, nnen b 
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Io 1 (X) Judgment. 

ib bios binn Ho | 
age 0 or (X. 1.) In High-Treaſon. 
hn! | 70 : | : 124 | 

H E king may not only remit part of the judgment, but he may alter it in mi- 
tigation, though not in aggravation, Thus ladies of diſtinction have never 
been burnt, but beheaded, by warrant from the crown, Foſter 268, 


a "A 1 f * p 
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(X. 2.) Judgment, if a Man ſtands Mute. 


By fat. 12 G. 3. c. 20. Perſon ſtanding mute on arraignment for felony or pira- 
ey ſhall be convicted, and have judgment and execution, Cc. as if convicted by 
verdict or confeſſion. This extends to America. 


' (X. 3.) Judgment in Felony, 


A man may be tranſported for running wool, by fat. 4 G. c. 11. though he was 
not committed for want of bail, and though the information had not been delivered 
to bim or the turnkey. Rex v. Tomkins, in Sc. M. 1721. Bunb. 83. 

Ihe King may alter the judgment in mitigation, though not in aggravation. 
Thus perſons of diſtinction have for ages paſt been beheaded for felony by warrant 
from the crown, and nobody complained, or thought the execution illegal Thus 
it appears from the Regiſter 165. a. F. N. B. 144. H. 4to edit. 399. Stanf. 198. A. 
that perſons were beheaded for felony, yet the writ of eſcheat alledged they were 
hanged. Thus by articuli cleri, that perſons flying to ſanctuary and abjuring (a 

rividege never allowed but in felony) had been taken by force, and hanged or be- 
mT This is part of the common law ; for immemorial uſage, founded in mer- 
cy, and never complained of, is ſufficient to ſhew what is common law, Foſter 268. 
By flat. 25 G. 2. c. 37. Perſons convicted of murder ſhall be executed next day 
but one after ſentence, (except it be Sunday) and ſhall be anatomized or hung in 
chains ; this ſhall be part of ſentence which ſhall be pronounced immediately, un- 
leſs cauſe. Till execution he ſhall be kept alone in a cell, and fed with bread and 
water only, unleſs allowed otherwiſe. Gaoler offending, forfeits his office and 
l.. ä | „ 

By flat. 8 G. 3. c. 15. If the King pardons capital convict, on condition of tranſ- 
portation, and it is ſignified by ſecretary of ſtate to the judge, he may make order 
for his immediate tranſportation. 5 


(V. 1.) When allowed. 


4 — 


IN new felonies created by ſtatutes, taking away clergy from thoſe guilty as there- 
in ſet forth, without mention of aiders and abettors, or words which manifeſtly 

extend to them, they are not ouſted. Foſter 355. 

-» Thus by 39 Elix. 15. 1 J. 1.8. Aiders and abbettors are not ouſted, 


c. :.) When apt. 3 
n new felonies by ſtatutes ouſting clergy; where aiders and abettors are not 
named, yet if terms are uſed well known to include them, they are ouſted. So by 
1 Ed. 6. c. 12. for murder and highway robbery, 18 Ekz, c. 7. rape, raviſhment 
Aud burglary, Buggery, 25 H. 8. c. 6. 5 Eliz. c. 17. Poſter 357, 358. 
- When the ſtatute takes away clergy from the offence generally, without other cir- 
eumnſtance, it is taken from the offender under every circumſtance. Foſter 3 58. 
All treaſons which in the judgment of the legiſlature have a direct tendency to 1. 
| diſturb the peace of the kingdom, are ouſted of clergy, as touching the Royal Maje- 1 


ty 


(V. 6.) 
In arſon. 


(V. 9.) 
In larceny 
from the per- 
ſon. 


(V. 10.) 
Within an 
houſe, 


(V. 11.) 
In horſe- 
ſtealing. 


iy of the King; but offences of a more private nature, which, ſor their odicuſi;e(; 


. treaſon. |, Foſter 330. 


e 


or publiek example, are made treaſon, and which, do not touch the perſon of the 
King or his Royal Majeſty, are not ouſted without expreſs words. Foſter 191. 


The 1 Ed. 6. ouſts of clergy perſons guilty of 3 under the name of 
* wilful murder. Foſter 329. 1 en 5 
It is the only ſtatute which ouſts 0 5 Ens f in holy orders — of petit. 


The ſtatute 23 H. 8. 1. is not revived, and the latte 25 H. 8. 3. is not revivel 
in toto, by 5 & 6 Ed. 6. Fifter +30. ; 


The fat. 23.H. 8. and 25 H. 8. ouſted arſon, but 1 Ed. 6. reſtored clergy, but 
4& 5 P. and M. taking away clergy from the acceſſary before, does by neceſſary 
conſequence take it from the principal. Foſter 331, 333. 


Only the perſon ſtealing, not he who is preſent aiding and abetting, is ouſted, 
Foſter 356. 


A common warehouſe by the water-ſide, where merchants uſually lodge goods 
for exportation till they have opportunity of putting them on board, is not within 
the „at. 10& 11M. 3. c. 23. for it muſt be a ſhop or warehouſe where ſuch 
goods as are ſtolen are uſually expoſed to ſale. Howard's caſe, 1751. Poſter 77. 

If thoſe places are broken open at the time of the larceny, it is not within the 
ſtatute, which is for goods privately ſtolen, which excludes all force. Semb, per 
Fefter J. Did. | 

Money is not within the act 10 C 11. 3. Bid. 

Only goods, ſuch as are uſually lodged there. Bid. 

By 24 G. 2. c. 45. Stealing feloniouſly from a ſhip, &c. or a wharf or key, on a 
navigable river, &c. is ouſted of clergy. 

But money (even Portugal money, not current by proclamation) is not within 
this act. Grimes's caſe, 1752. Foſter 79. 

Whatever kind of entry or breaking is burglary at common law, will bring a 
man within ſtatute of Ed. 6. and 39 Eliz. c. 15. as to houſe-breaking and larceny in 
the day-time, and nothing ſhort of it will. Per Fefter J. Poſter 108. 

Breaking cheſts, or even fixtures which merely ſupply the place of cheſts, not 
within thoſe ſtatutes. Semb. Per Foſler. Ibid. © +. 

A. and B. indicted on 39 Ez, ſet up a ladder againſt window, A. opens it, gets 
in, ſteals; B. ſtands on the ladder in view of A. ſees him in the chamber, afliſts 
in the robbery, has a ſhare of the booty, but does not enter the houſe ; A. has 
not, and B. has his clergy ; for it muſt be a ſtealing in the houſe. Foſter 3 56. 

But by 3G 4 V. & M. Aiders and abettors under this and under 5& 6E. 6. 
are ouſted, Foſter 3 56. 


A perſon knowingly receiving a ſtolen . is not ouſted. Per all the Judges, 
P. 2 Ann. * 373. 8 | | 


(2 A.) Refitution to the party robbed. 


Y fat. 25 G. 2. c. 36. Advertiſing a reward for things loſt or ftolen, 
50. forfeiture each, on advertiſer and printer. 


JUS T ICES 


* — 44 ; ©; 
alen Vo . 


JUS T1iCES OF P'E A & K. 


(A. 1.) How conſtituted, 
Bru 18 C. 2. c. 20. No perſon is capable of being a juſtice of peace, who 14.70 


1 


| ; gp f W 
has not 100/. in lands, Fc. in poſſeſſion, or 300/. in immediate reverſion vers gy 


remainder, and who ſhall not make oath of it at the Quarter-Seſſions before he 
acts, on penalty of 100 /. the proof to lie on defendant ; and he muſt ſpecify any 
lands he intends to infiſt on (which are not mentioned in his oath) at delivery of 
plea ; andif they are liable to incumbrances jointly with other lands, they ſhall be 
deemed liable only ſo far as the other lands are not ſufficient. If plaintiff diſcon- 
tinues,. or is nonſuited, defendant ſhall have treble coſts. Only one penalty of 100 J. 
ſhall be recovered for any offence prior to the action, and no ſubſequent action 
brought for any offence prior to the firſt action, and it muſt be commenced within 
fix months after the offence. 

This act does not extend to cities, Cc. having juſtices; nor to peers or lords of 
parliament, privy-counfellors, judges, juſtices of Great Seſſions for Cheer or Wales, or 
the heir-apparent of a lord of parliament, or of any qualified to be knight of a ſhire; 
nor to the ofticers of the board of Green Cloth within the verge, nor ths commiſſi- 
aners of the navy, nor undet - ſecretaries of ſtate, nor ſecretary of Chelſea College, where 
they uſed to be juſtices; nor to heads of colleges in the univerſities, or the vice- 
chancellor, or the mayor of Oxſord or Cambridge, with reſpect to the counties of 
Oxford, Berks and Cambridge. . 

By et. 1 G. 3. c. 15. Juſtice who has once qualified need not ſue out dedimmus 
poteſiatem on a new commiſſion, but ſhall take the oaths before the clerk of the peace, 
and <ga a roll containing them. 

By Hat, 7 G. z. c. 9. They need take them but once in one King's reign, 

By. Has, 9 G. 3. c. 30. The commiſſioners of the navy may act as juſtices in all 
things relating to forgery, &c. to receive ſeamen's wages, Sc. or to embezzling na- 
val ſtores. 


The power of Chancery extends only to putting them in, but has no right to pu- (4, 8.) 
niſh them afterwards for mal- behaviour; the redreſs is to move B. R. for informa- 2 
tion, and afterwards the complainants may apply to Chancery to turn them out of Oy 4 
commiſſion, Ex parte Rock, H. 1736. 2 ft yns 2. | 
If juriſdiction is fully attached in juſtices by the requiſite proceedings of all par- 
ties under an act of parliament, but the matter is not determined but adjourned to a 17 
future day before which the act is repealed, no juriſdiction remains with the ſeſſions, 
and they cannot proceed. Rex v. Juſtices of London, H 4 G. 3. 3 B. M. 1456. 


(B. 1.) The Anthozity of Puffices of Peace. 


T HEY may commit a perſon for a felony by the 1r:/þ law, in order to his be- 

ing ſent over there to be tried. Rex v. Kimberiey, M 3 G. 2. Str. 848. 
The crown may grant to any City to have juſtices of their own within themſelves, 

and exclude the county juſtices from intermeddling in the ordinary buſineſs of ju- 
llices of 3 Talbot v. Hubble, T. 14 G. 2. Str. 1154. 
In ſuch caſe the act of the county juſtices will he void, and not merely a breach 

of the franchiſe. Bid. | 5 f 

So where a city has an excluſive commiſſion (as New Sarum) the county juſtices 
cannot act in exciſe-matters within the city, though fat. 12 C. 2. c. 23. gives jurii- 
diction in them to juſtices reſiding near the place. Dia. = To 
By fat. 16 G. 2: c. 18, Juſtices may act in relation to the poor, vagrants, high- 
Ways, parochial taxes, levies or rates, though rated or chargeable on the place: but 


| dot on an appeal. | — | 


. * 
* 


355 JHS TAC FES OFF E ACE. 
+ ans They (nor varter-Sefſions have no authority in new ereated offences 
by ce e ä Wes, Janes, P. 19 G. jg e 12 0, mw 1 + ax * 
* BY Pati Al 0. 2. PLL Fat 30 C. 2% . 24. No writ tha be ſued againſt a juſtice 
for any thing done in execution of his office without a month's notice, and he may 
tender amends, and plead it in bar with other plea; or may pay money into court 
Evidence ſhall not be given of any cauſe of action, but what js contained in notice, 
No action ſhall be brought againſt a conſtable for any thing done in obedience 
to juſtice's warrant, unleſs he refuſe to ſhew it; and if action is brought againſt him 
without the juſtice, or with the juſtice, and the warrant is proved, jury ſhall find for 
conſtable, notwithſtanding defect of juriſdiction in juſtice. | 
By. at. 24 G. 2.c. 55. If the offender eſcapes, or is out of the juriſdiction of the 
juſtice granting warrant, juſtice in another county ſhall indorſe, and the offender 
ſhall be brought before him or other juſtice of that county, if the offence is bailable, 
and offender will give bail to appear at aſſizes or ſeſſions where offence committed, 
juſtice ſhall bail him, and deliver recognizance and examination to conſtable, why 
ſhall carry them to the clerk of aflize or peace. 
Juſtice indorſing warrant is not liable to action, but juſtice granting it is. 

By flat. 26G. 2. c. 14. Juſtices clerks ſhall take no fees, but what ſhall be alloy. 
ed by Quarter-Seſſions, and ratified by judges of aſſize; a table of fees to be depo- 
fited with clerk of peace, and copy hung in the room where Quarter-Seffions are 
held. Clerk taking more forfeits 20 /. 1 4 675 

By Hat. 26 G. 2. c. 27. No act or order of two juſtices ſhall be vacated for want 
of guorum unus expreſſed. | | 

By /lat. 27 G. 2. c. 20. Juſtices in warrant of diſtreſs ſhall direct when goods ſhall 
be ſold, between four and eight days. 3 
Officer may deduct reaſonable charges, and return overplus to the owner, 

This extends not to the acts for quakers tithes. | 

By fat: 7 G. 3. c. 21. All acts done by two juſtices qualified to act in cities, li- 

berties, &c. are good, though neither of them of the quorum, | 
By at. 9 G. 3. c. 20. They are authoriſed in Quarter-Seſſion, on preſentment of 
rand jury at aſſize, to order Shire-hall, Cc. to be repaired, and a rate on the county 
for the ſums laid out; if there is occaſion for ſudden repairs, not more than 3o/. 


two juſtices may do it on view. 
(B. 3.) In Felony. 


By flat. 15 G. 2.c. 27. Perſons not giving an account how they came by woollen 
cloth goods, yarn or wool, (on information that ſome has been ſtolen) may by one 
juſtice be convicted of ſtealing, and pay treble value, or be diſtrained, or committed 
to the common gaol for three months. WHEY 

For the ſecond offence, forfeit treble value, and be committed for ſix months. 
For the third, be committed till ſeſſions, and there tried, and adjudged guilty of 
_ felony, and tranſported for ſeven. years. | 

By fat. 17 G. 2.c. 40. ff. 10. Quarter-Seffions (and alſo judge and judges of al- 
wary may try perſons for embezzling ſtores of war, and inflict fine of 200“. and im- 
priſon. As 


(B. 21 ) Quaker. 


By flat. 22 G. 2. c. 30. The liberty of affirming inſtead of ſwearing is granted 
to the Moravian brethren, and they are exempted from bearing arms in America. 
They are alſo authorized to have biſhops in America : for the certificate of one of 
their biſhops, or of a paſtor authorized by him, is to be evidence; and liſts of their 
biſhops are to be tranſmitted to the | lantation- office. 8 8 Ce, 


. 25) If the penalty is laid at 25. it muſt appear that the offender is not a ſervant. 

Hong and The oaths and curſes muſt be ſet forth Rex v. Sparling, H. 8 G. Str. 497. 

A 4 Cboveney M. 116. 2 Ld. Raym. 1300. Rex v. Poppletoell, H. 12 C. 
Ihe conviction mult be in Latin (i. e. before the flat. 19 G. 2. c. 21. Bid. 


Conviction 


1227 2 * 75 « . . 5 9 
Abs Tf ES Of PR AUF. 383 
106: Oöndiclkon for fearing one hundred 6aths, viz, by G da handed racks, 

viz, G—d d—n 7 727 is good, without repeating them a hundred times. Rex v. 
22Riberts, M. 11 C. 2 Ld. Rayn. 1376. Sf. G. ali Vm 1h) 
Le rthe information ſets forth that the defendant is a gentleman; Cc. and the oath 
ie, that the afore/aid defendant did ſwear, it is good, tho' the oath is not that he is 
2 gentlean, Sc. Rex v. Tucke, P. 116. 2 Ld. Raym. 1386. 5 
bed 1 „F | Ren 
kalt IB. 24.) For Reſtraint of Offences to the common Annoyance. 
Greer IR | , 4 i | - Wr 
By fat. 15 G. 2. c. 33. . 6. Any perſon taking the ruſh or ſhrub called ſtarr 
or bent, on the North-welt coaſt of England, conv ited before one juſtice, forfeits 
20 6. and for the ſecond offence to ſuffer a year's impriſonment, whipping and 
hard labour. e 5 
. 7. Any perſon having it, within five miles of ſuch places, ſhall be deemed the 
puller of it, and forfeit 203. | yg 


In an order to ſuppreſs an alehouſe, it is not neceſſary to ſet out the ſummons: (B. 26 
| Rex v. Venavles, T. 116. Fort. 325 Str. 630. 2 Ld. Raym, 1405. Ought to have 
But if it afterwards appear by affidavit, that the juſtices committed the offender licence. 
without ſummoning him, they will grant an information againſt them. Bid. Rex 
v. Allington, H. 12 G. Str. 678, | | 
hut if the offender appears, and is preſent at the conviction without offering at 
à a defence, it is ſufficient, Rex v. Athay, M. 32 G. 2, 2 B. M. 653. 8 
In an order to ſuppreſs an alehouſe, the name of the county in the margin is 
not ſufficient. Rex v. Auſtin, M. 11 G. Fort. 325. 55 
In conviction on 3 Car. c. 3. it is not neceſſary to ſay that he had not been pu- 
niſhed by 5 & 6 Ed. 6. c. 25. Rex v. Ford, T. 9 G. Str. 55 537. 
B. R. has no power to review the reaſons on which juſtices form their judg- 
ments in granting licences, by way of appeal from their judgments, or over-ruling 
that diſcretion intruſted to them. Rex v. Young, P. 31 G. 2. 1 B. M. 556. Rex 
v. Williams, Rex v. Davis, Rex v. Baylis, P. 2 G. 3. 3 B. M. 1317. 
But if it clearly appears that they have been partially, maliciouſly, or corruptly in- 
fluenced in the exerciſe of this diſcretion, they are liable to indictment or infor- 
mation; or poſſibly to action, for groſs and injurious malice. Bid. 
The only method of bringing this before the court is on the footing of crimi- 
nality ; inſomuch that when a rule to ſhew cauſe why an information, &c, had 
been moved for, and the court out of tenderneſs to the juſtice had made it, 10 /hexw 
cauſe why they had not granted the licence, they were obliged to alter it again before 
it could come on to be argued regularly. Did. | 


The rule is invariable, that the court will not interpoſe to puniſh a juſtice for a 
mere error in judgment. Mid. | | 
Having kept a publick-houſe without licence ; having been convicted of ſelling 
ſpirits without licence; ſuffering a labourer to drink a whole day in harveſt, and 
vindicating it; being charged with a fraud on oath ; highwaymen uſing his houſe 
4s a publick-houſe; that there are publick-houſes ſufficient; are good reaſons to re- 
fuſe a licence. Did. | 1 1 
On a groundleſs application for an information, the court will diſcharge the 
rule to ſhew cauſe, with coſts. Bid. | 
In order to obtain information, the party applying muſt alledge he is not guilty 
of the offence. Rex v. thay, M. 32 G. 2. 2 Bl. M. 65 3. 
Juſtices have no authority to annex conditions to the grant of licences. id. 
If juſtices refuſe licence for having voted, or acted contrary to their recommen- 
dation for members of parliament, B. R. will grant information. Rex v. Williams, 
= Davis, P. 2 G. 3. 3 B. M. 1317. © Rexv.' Hann, T. 5G. 3. 3B. M. 
1716. A | T2 
. © Juſtices found guilty, or confeſſing information for refuſing licence, on bad mo- 
tives (as for differing from them in election matters,) thall appear in perſon to 
_ receive judgment. judgment in this caſe was a month's impriſonment, and 50 . 
ine apiece: Rex v. Hann, M. 6 G. 3. 3 B. M. 1786. i > 
For ſpirituous licence, and penalties of- ſelling without, wide fat. 23 G. 2. 
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Hob They (nor the Quarter -Seſſions) have no authority in new. d off, 
N e e ee eee een be 
i? "By at, 4 C. 2. 24. d 30 U. 2. C. 24. No writ, ſhall be ſued againſt a juſtice 
for any thing done in execution of his office without a month's notice, and he ma 
tender attiends, and plead. it in bar with other plea; or may pay money into court 
Evidence ſhall not be given of any cauſe of action, but what js contained in notice. 
No action ſhall be brought "againſt a conſtable for any thing done in obedience 
to juſtice's warrant, unleſs he refuſe to ſhew it; and if action is brought againſt him 
without the juſtice, or with the juſtice, and the warrant is proved, jury ſhall find for 
conſtable, notwithſtanding defect of juriſdiction in juſtice. 

Buy. at. 24G. 2.c. 55. If the offender eſcapes, or is out of the juriſdiction of the 
Juſtice granting warrant, juſtice in another county ſhall indorſe, and the offenger 

4 ſhall be brought before him or other juſtice of that county, if the offence is bailable 
39 | and offender will give bail to appear at aſſizes or ſeſſions where offence committed, 
= - Juſtice ſhall bail him, and deliver recognizance and examination to conſtable, why 
| ſhall carry them to the clerk of aſſize or peace. 

Juſtice indorſing warrant is not liable to action, but juſtice granting it is. 

By flat. 26G. 2. c. 14. Juſtices clerks ſhall take no fees, but what ſhall be allow. 
ed by Quarter-Seffions, and ratified by judges of aſſize; a table of fees to be depo- 
ſited with clerk of peace, and copy hung in the room where Quarter-Seflions are 
held. Clerk taking more forfeits 20 /. | 

By flat. 26 G. 2. c. 27. No act or order of two juſtices ſhall be vacated for want 
of quorum unus expreſſed. , 

By lat. 27 G. 2. c. 20. Juſtices in warrant of diſtreſs ſhall direct when goods ſhall 
be ſold, between four and eight days. . 
Officer may deduct reaſonable charges, and return overplus to the owner, 

This extends not to the acts for quakers tithes. | 

By flat; 7 G. 3. c. 21. All acts done by two juſtices qualified to act in cities, li- 
berties, &c. are good, though neither of them of the quorum. 

By at. 9 G. 3. c. 20. They are authoriſed in Quarter-Seſſion, on preſentment of 
rand jury at aſſize, to order Shire-hall, &c. to be repaired, and a rate on the county 
For the ſums laid out; if there is occaſion for ſudden repairs, not more than 300. 


two juſtices may do it on view. 
(B. 3.) In Felony. 


By fat. 15 G. 2.c. 27. Perſons not giving an account how they came by woollen 
cloth goods, yarn or wool, (on information that ſome has been ſtolen) may by one 
juſtice be convicted of ſtealing, and pay treble value, or be diſtrained, or committed 
to the common gaol for three months. WEL 

For the ſecond offence, forfeit treble value, and be committed for ſix months. 
For the third, be committed till ſeſſions, and there tried, and adjudged guilty of 
felony, and tranſported for ſeven years. 

By fiat. 17 G. 2.c. 40. C10. Quarter-Seſſions (and alſo judge and judges of aſ- 
ſize) may try perſons for embezzling ſtores of war, and inflict fine of 200/. and im- 
priſon. 


| a uy (B. 21.) Quaker. 


By flat 22 G. 2. c. 30. The liberty of affirming inſtead of ſwearing is granted 
to the Moravian brethren, and they are exempted from bearing arms in Ameri: 
They are alſo authorized to have biſhops in America : for the certificate of one 0 
their biſhops, or of a paſtor authorized by him, is to be evidence ; and liſts of theit 

biſhops are to be tranſmitted to the | lantation- office. 5 


(B. 23.) 5 If the penalty is laid at 25. it muſt appear that the offender ĩs not a ſervant. 
Corfiog and The oaths and curſes muſt be ſet forth Rex v. Sparling, H. 8 G. S. 497: 
n. . Chgveney M. 11 G. 2 Ld. Raym. 1300. Rex v. Poppletoell, H. 12 C. 

| ol Os Os Sor kan F 8 
"yp The conviction muſt be in Latin (i. e. before the fat. 19 G. 2. c. 21. Bid. ; 


* * 
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W 


#06&-Q88#Av1 for ſwearing one hundred oaths, viz, by G= „ and 4 handr Cars, 


"viz. Gd d—n you, is good. without repeating them a hundred) times, 1 Rex v. 
hit M211 6. 2 Lo Raym. 1376. . $#. 608, 1 i 55 
n Hrthe information ſets forth that the defendant is a gentleman, &c. and th oath 
i that the afore/ard defendant did ſwear, it is good, tho? the oath is not that he is 
gentleman, Cc. Rex v. Tucke, P.11G, 2 Ld. Raym. 138606. 
ae A N | | + * ' ' | 18 Re 
a 124.) For Reſtraint of Offences to the common Annoyance. 
By fat. 15 G. 2. c. 33. /. 6. Any perſon taking the ruſh or ſhrub called ſtarr 
or bent, on the North-welt coaſt of England, conv icted before one juſtice, forfeits 
204. and for the ſecond offence to ſuffer a year's impriſonment, whipping and 
7. Any perſon having it, within five miles of ſuch places, ſhall be deemed the 
puller of it, and forfeit 203. Hs | | ww . 410 


In an order to ſuppreſs an alehouſe, it is not neceſſary to ſet out the ſummons: 
Rex v. Venables, T. 11 G. Fort. 325 Str. 630. 2 Ld. Raym. 1405. 


8 
353 


(B. 26.) 


Ought to have 


But if it afterwards appear by affidavit, that the juſtices committed the offender licence. 


without ſummoning him, they will grant an information againſt them. Bid. Rex 
v. Allington, H. 12 G. Str. 678. | | 
But if the offender appears, and is preſent at the conviction without offering at 
à defence, it is ſufficient. Rex v. Athay, M. 32 G. 2, 2B. M. 653. IE, 
In an order to ſuppreſs an alehouſe, the name of the county in the margin is 
not ſufficient. Rex v. Auſtin, M. 11 G. Fort. 325. Se - 
In conviction on 3 Car. c. 3. it is not neceſſary to ſay that he had not been pu- 
niſhed by 5 & 6 Ed. 6. c. 25. Rex v. Ford, T. 9 G. Str. 555. | 
B. R. has no power to review the reaſons on which juſtices form their judg- 
ments in granting licences, by way of appeal from their judgments, or over-ruling 
that diſcretion intruſted to them. Rex v. Young, P. 31G. 2. 1 B. M. 556. Rex 
v. Williams, Rex v. Davis, Rex v. Baylis, P. 2 G. 3. 3 B. M. 1317. | 
But if it clearly appears that they have been partially, maliciouſly, or corruptly in- 
fluenced in the exerciſe of this diſcretion, they are liable to indictment or infor- 
mation; or poſſibly to action, for groſs and injurious malice. Bid. 
The only method of bringing this before the court is on the footing of crimi- 
nality ; inſomuch that when a rule to ſhew cauſe why an information, c. had 
been moved for, and the court out of tenderneſs to the juſtice had made it, t /hero 
cauſe why they led not granted the licence, they were obliged to alter it again before 


it could come on to be argued regularly. Bid. 
The rule is invariable, that the court will not interpoſe to puniſh a juſtice for a 


mere error in judgment. Did. | | 
Having kept a publick-houſe without licence ; having been convicted of ſelling 


ſpirits without licence ; ſuffering a labourer to drink a whole day in harveſt, and 


vindicating it; being charged with a fraud on oath ; highwaymen uſing his houſe 


Va publick-houſe; that there are publick-houſes ſufficient; are good reaſons to re- 
fuſe a licence. Did. ny 6 
On a groundleſs application for an information, the court will diſcharge the 
tule to ſhew cauſe, with coſts. Bid. N . 
In order to obtain information, the party applying muſt alledge he is not guilty 
of the offence. Rex v. Athay, M. 32 G. 2. 2 B. M. 653. 
Juſtices have no authority to annex conditions to the grant of licences. 167d. 
If juſtices refuſe” licence for having voted, or acted contrary to their recommen- 
dation for members of parliament, B. R. will grant information, Rex v. Williams, 
Rez v. Davis, P. 2 G. 3. 3 B. M. 1317. Rexv. Hann, T. 5G. 3. 3B. M. 


= 
» 


- 


1716. | 

" Juſtices found guilty, or confeſſing information for refuſing licence, on bad mo- 

des (as for differing from them in election matters,) ſhall appear in perſon to 

Meive judgment. judgment in this caſe was a month's impriſonment, and 50 l. 
lite apiece; ** Rex v. Hann, M.6G.3. 3 B. M. 1786. E ob 

For ſpirituous licence, and penalties of ſelling without, vide fat. 23 G. 2. 


c. 40. 2 * 
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2% JV TICES OF PEACE 


Dy this Bed apt fer,” s 8. 2. 6. 13. No brewer, diſtiller, maliſter, ingkeeper 
can alerdicenct, nor ac a 8 juſlics relating to diſtillery. ;" 
* — mithia chai i perſons 
— ba hin imits, to rentino 
houſes af 1a ,, fer u, not rated. 1 | "0 
Pat. 26 G. 2. c. 31. Juſtices licenſing alchouſes ſhall take recognizance for 
order, and ſend f ch to clerk of the peace, on pain of 3 J. 65. 8 d. on juſtice 
gning licence and not ſending recagnizance. IE 
Licence ſhall not be granted to perſon not licenſed the year preceding, without 
2 certificate from parſan, vicar, or curate, and majority of churchwardens and over. 
ners, or eiſe of three reputable and ſubſtantial houſekeepers in the pariſh. 
Licgaſed perſgqn dying, another with certificate, figned by a juftice in thirty 
days, may keep it open. wa | | 
does not intitle any perſan to keep alehouſe in any other place than that 
in which it was firſt kept by virtue of it. | 
Licence to be granted at a general meeting of the juſtices acting in that diviſion, 
on iſt September, or within twenty days after, for one year only, to commence on 2gth, 
Ong juſſicę, if on complaint he thinks recognizance forfeited, may ſummon 
offender to appear at Quarter-Seffjons, and bind = JO to appear and give 
evidence; Sefflons may order jury to inquire,' and if they find condition broken 
by act ſpecified in complaint, Seſſions ſhall adjudge him guilty of breach, and the 
recognizance ſhall he eſtreated, and the party difabled to ſell ale, &c. for three 


years, and all licences to him void. 

If a juſtice ſuſpects a perſon fells ale, Sc. without licence, he may ſummon 
him and exciſeman to produce books; and if it appears by his books or oath, 
that he is charged as a victualler, and is not intitled to the allowance of common 

| brewer, he ſhall be deemed an alebouſe-keeper. 

_ Juſtice may ſumman party and eyigence, and if they do not appear, or refuſe to 
be examined, forfeit 10 T. | 
Perſon. difabled from ſelling ale, is diſabled from ſelling ſpirits. 

| ' Perſons ſelling ale without licence, forfeits for firft offence 405. ſecond · 4 J. third 

£ 61. for want of diſtreſs to be committed one month for firſt, two months for ſe- 

3 cond, and till diſcharged by Quarter-Seffions, for third offence. 

| 3 And by fat. 5 G. 3. c. 46. Coſts and expences. One juſtice may determine in 

fm way, and on nonpayment commit for one, two and three months, for 

ſt, ſecond and third offences, and all. ſubſequent. f | 

Convidtions to be returned to next Quarter-Seſſions, and filed. 

By fat. 29 G. 2. c. 12. Ale-licences to be on 20s. ſtamp. ; 
Perſon dying or removing, his repreſentatives may fell without certificate from 
juſtice. | 1.6 TL 

: Alchouſe becoming empty aſter licenſing- day, two juſtices may grant licence till 

next licenfing-day. 8 , ; 

- Perſons ſelling ale in a priſon, houſe of correction, or workhouſe, ſhall take out 
licence. | | 
By fat. 13 G. 3. c. 56. Perſon retailing ſpirits without licence forfeits 50 J. to 
be recovered in Weftminſter- Hall, or by the exciſe- laws. Exciſe or juſtice mult not 
mitigate to leſs than 5 /. | ; | | ; | 

| * By fat. 30 G. 2. c. 24. Keeper of publick-houſe ſuffering journeymen, labourers, 

Oughe <A . apprentices, A eg in his premiſſes, forfeits rh s. for firſt offence, and 

; 10 J. for every other. 6535S 

(8. 35.) By fat. 17.G. 2. 6, 35. Thres juſticns may ſet the retail price of coals; and if 


the retajler refuſes ta fell at that price, they may impower officer to force ch 
trance into any place where ſuch coals are ſtored up, and to ſell them at that price: 


5 
* 


By. at. 47 2. c. 24. One Juſtice may bind over à perſon accuſed of obtaining 
oney by falle pretences, — - een SOAR . 

A Whoeves pawns, enehanges, or diſpoſes of goods without owner's conſent, 27 

feits 20 5. and on default may be committed to hard labour for fourteen days, A 


Voss ſoogtr paid; if not paid three days befaes expiration, to be whipt. 
- __ __ "Several regulations for pawnbrokers, EE \ 
| * 7 | 3 | | J 5 48 
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Perſon offering to pawn, &c, may be carried before juſtigs; if ha does not give 
1 op: - $6 "off | : « | 4 ve > © 5 " % LOA” is .*, 
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(B. 34.) Tithes neglecteeeeu. 


eee 5 

e Ne v. Furneſs, H. 6 G. Str. 264. 

It is not ſufficient ground to obtain a certiorari, on an order for quaker's tithes, or 
ecuſtomary payments, that they alledge that the title is in queſtion, without ſhewing 

on what footing it is controverted; eſpecially if it appears, that their lands always 
paid, and that they bought them ſubject to ſuch payment. Rex v. Wakefield, H. 

31 6. 2. 1 B. M. 48 5. : | 


(B. 38.) Foreſtalling. 


r. 12 G. 3. c. 71. repeals 3 & 4 Ed. 6. 5 & 6 Ed. 6. 3 Pb. & M. 5 Elia. 
150. 2. and part of 5 Ann. and all acts inforcing them. 


(B. 42.) Game. < 


By 12 G. 2. c. 28. . 1. Perſons ſetting up, Sc. a private lottery, forfeit 200. 
one third to the informer, two thirds to the poor of the pariſh, on conviction, on the 
oath of one witneſs belogs one juſtice. SS 
By L 2. The ſame for ace of hearts, pharaoh, baſſet and hazard. And by 13 
G. c. 19. i 9. To paſſage, and all games with dice, except backgammon, &c. 
By . 3. Adventurers at them forfeit 500. | 
J. 4. All ales by ſuch devices void, and the lands or goods forfeited to who- 
ever will ſue. | . pcs 
By 13 6. 2. c. 19, J 1. No perſon ſhall ſtart any horſe at a horſe-race, unleſs 
his own property, on pain of forfeiture of ſuch horſe; nor more than one, on pain 
of forfeiting all but the firſt. | | 858 
Bx J. 2, No prize to be under 50 l. value; if any perſon ſtarts for leſs, 200 J. 
penalty; if any perſon advertiſes a leſs prize, 100 /. 2 | 
(Ey 3. Five year olds were to carry 10 ſtone, fix year olds 11 ſtone, and ſeyen 
yearolds 12 ſtone, on pain of 200 J. but this is repealed 18 G. 2. c. 34. [. 11.) 
By. 4. The race muſt begin and end the ſame day. | 
No match ſhall be for leſs than 501. unleſs run at Newmarket, or Black Ham- 


Beton, on pain of 200 /. | 


- 4 6. Penalties to be recovered in Meſiminſter-ball or aſſizes, half to the informer, 
pita. 
I. Entrance-money ſhall go to the ſecond. beſt horſe. 
8. This act does not extend to any prizes then iſſuing out of lands or money 
chargeable therewith. - | Be: 1 5 ee. 
1-4. gives a note to B. for money by him knowingly advanced to A. to game 
with at dice, and B. indorſes it for a full conſideration to C. who is ignorant that 
any of the money had been lent for gaming, et C. cannot maintain action for it. 
And Lee C. J. ſaid the dium of Holt C. J. in ey v. Jacob, was not the point ad- 
gutes, and all the bar wondered at it. Bowyer v. Bampton, T. 14 G. 2. Strange 


Horſe- racing is gaming within ftat. 16 C. 2. c. 7. and money won as a wager on jt 


Sant be recovered Goodburn v. Marley, M. 15 G. 2. Str. 1159. Blaxton v. Pye 
eee Merl, M15. 2. Br. 1159. Bl». 


- 
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It the order does not ſpecify that the complaint was in writing, it will be quaſh- 


to. the poor where the offence committed; and in Somerſer/aire to Batb Hol- 
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If defendant is convicted on 9 Ann. c. 14. which gives five times the value to a (B. 420 
common informer, the judgment is only, quod convictus ęſt, and an action for the for- Ualawful 
feiture muſt be brought on the judgment. Rex v. Lookup, T. 9 G. 2. Str. 1048. ſports, 
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„ JUSTICES OF PEACE. 


By Gar. 14 c. 33. the penalties of „at. 12 G. 2. c. 28. are extended ta th 
game of roulet, a/ias roly poly, and all prohibited games with cards or dice. - 
By. . 3. Courts of equity are impowered to inforce their decrees in ſuits brought 
on flat. ꝙ Ann. c. 14. (for diſcovery of money loſt at play) in the ſame manner 4 in 
other ſuits. | 

By J. 5. Juſtices, &c. may ſummon witneſſes, who not attending, or refuſing to 
give evidence, or giving falſe evidence, forfeit 50/. or ſuffer fix months impriſon- 
ment, | 
i By . 7. Privilege of parliament taken away in proſecutions for keeping gaming. 

ouſe. 

By /. 8 & 9. Perſons winning or loſing 10 l. at one time, or 20 J. in 24 hours, are 
indictable, and liable to a fine of five times the value; but if they inform, and con- 
vict another, they are diſcharged, ; 

Money lent. at play on a man's bare word may be recovered, for it is not within 
flat. 9 Ann. c. 16. which has not the word contract. Barjeau v. Walnſl:y, 11, 19 

G. 2. Str. 1249. | | : 

B. R. may give leave to proſecutor to compound a proſecution for gaming. Anon. 
P. 19 6. 2. 1 Will. 130. 

Cricket is a game within 9 Aun. and a bond given as a collateral ſecurity for mo- 
ney won at it, is void. Teffreys v. Walter, T. 21 F 22G. 2. 1 Will: 220, 

A foot-race is within fat. 9 Ann. c. 14. but if A. lays a wager with B. that C. can. 
not run on a certain day four miles in 21 minutes and a half, and C. does run it 
and the money is paid to B. if it is not laid, that C. was playing at a game called a 
foot-race, ſuch wager is not betting within the ſtatute. Lynall v. Longbotham, M. 

30.6. 2. 2 Will. 36. | | 
A. gives a bill of exchange drawn by himſelf on himſelf, and accepted by him- 
ſelf, to B.; part of the conſideration is money loſt at play, the reſt money lent at the 
time and ——— of play; B. cannot recover any thing on the bill of exchange, but he 
can recover the money lent on the contract, and ſhall have intereſt from the time 
the bill became payable to the judgment. Kobinſon v. Bland, M. 1 G. 3. 2B, M. 
29 - | 

By flat. 30 G. 2. c. 24. If journeyman, labourer, ſervant or apprentice games in 
an alchouſe, maſter forfeits 40 s. for firſt offence, and 10 J. for every other; and the 
offender 203. to 55. or be committed to hard labour for one month. 


Lord of a manor may appoint a gamekeeper with power to kill game, though he 
is neither a perſon qualified, nor a menial ſervant of the lord; and ſuch gamekee 
has a right to carry a gun any where, though out of the manor; and though he kill 
game, or ſports out of the manor, his gun cannot be taken from him; but if he kills 

me out of the manor, he is liable to the penalty. Kogers v. Carter, M. 9 G. 3. 


2 Wilſ. 387. 


If a man is convicted of taking fiſh, without ſaying of another perſon, or in ano- 
ther perſon's pond, or without the conſent of the owner, (or ftealing, Q.) it is bad. 
Ker v. Mallinſon, M. 32G. 2. 2 B. M. 679. | 7 
By at. 5 G. 3. c. 14. Perſons ſtealing fiſh from any river or pond in a park ot 
"paddock fenced” in and incloſed, or from a garden, orchard or yard adjoining ot 
belonging to a dwelling-houſe, or aiding or receiving, to be tranſported for ſeven 
years on conviction at gaol-delivery. * 
For ſtealing fiſh in other incloſed ground, private property, forfeiture of 50 to 
the owner, or commitment for ſix months by one juſtice. 


(B. 46.) t By at. 2 C. 3. c. 19. None ſhall take, kill or have any partridge, from 12 Febru- 
Pheafane, - ary to 1ſt September, nor pheaſant from 1ſt February to 1ſt October, (except taken in 
» "lawful time, and kept in a mew) nor any black game from 1ſt January to 20 

Aug, nor grouſe from iſt December to 25th Fuly, on pain of 5 l. per bird. 


Ke. 


All penalties on the game- laws ſued for in Meſtminſter- ball ſhall go to the infor- 


met, and no part to the poor of the pariſh. ol 


w 


to zoth 
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| FRY 2 G. 3. e. 29. inflicts 205. penalty for killing pigeons, to be paid to the | 
| proſecutor on conviction before one juſtice, or commitment to hard labour from 


' three to one month. 45 | Aar 
By fat. 13 C. 3. © 55. None ſhall kill or have black game from roth December 


Auguſt, nor grouſe from roth December to 12th Auguſt, on pain of from 
201. to 10 J. for firſt, and from 30 J. to 200. for ſubſequent offence, by ſuit or before 


juſtice. 
May convict deer- ſtealer on Hat. 3 & 4. & M. if ſummoned, tho' he doth not 
appear Rex v. Simp/on; H. 3G. Str. 44. 


G8. 47. 


Hunting. 


If the juſtice in the warrant to commit offender for want of diſtreſs, on fat. 3 Deer-ſtcaling. 


| 4 W. & M. ſays, it has been certiſiad to him by the conſtable that there is not ſuf- 


geient diſtreſs, it is good, without reciting the warrant of diſtreſs and the return, 


for the word certified imports it to be in a legal manner. Rex v. Whithch, H. 6 G. 
Per Pratt C. J. and Forteſcue J. contra Eyre J. Str. 263. 


If the conviction is removed by certiorari and confirmed, the proſecutor has his 


clection to take execution by a /evarr, or to apply to the juſtice. Bid. 


And if the proſecutor applies to the juſtice, the warrant of commitment need 


not ſet out the confirmation, for the court will take notice of their own records; 
and the ſtatute here does not give the juſtice a new juriſdiction, but only revives 
the old which was ſuſpended by the certiorari. Ibid. Per Pratt C. J. and For- 
teſcue J. contra Eyre J. 5 f | 

If the defendant is convicted on the evidence of the informer, it is bad. Rex 
v. Ny, T.6G. Str. 316. Rex v. Stone, M. 2 G. 2. Ld. Raym. 154 


If the conviction is only canvici us rf, without quod forigfaciat, it will be quaſhed. 
Rex v. Hawks, H. 3 G. 2. Str. 8 58. 5 


In conviction for killing deer in a purlieu, it cannot be averred that it is a place 
where deer are uſually kept, and need not be averred that the purlieu was not the 


defendant s. Rex v. Calcutt, M. 13 G. 2. Str. 1119. 


A man may be convicted on his confeſſion to a witneſs, who depoſes it before 


the juſtice. Rex v. Dore, M. 12 G. 2. Andr. gol. 

He may be convicted on his confeſſion, tho' it does not appear that he confeſſed 
| killing the ſame deer which is mentioned in the information. Bid. Sed 9. for this 
ſeems to amount to ſaying he may be convicted of a fact for which there is no 
information, 


By fot. 5 G. 3. c. 14. Perſons entering in the night-time into a warren, or 


ground uſed for keeping conies, (tho' not incloſed) and killing conies, or aiding, Conies, 


may be tranſported for ſeven years, or otherwiſe puniſhed, at aſſizes. 
This extends not to killing conies in the day-time on the coaſt of Lincolnſhire. 


(B. 48.) 


Conviction for keeping greyhound and killing hares, quaſhed for not ſetting (B. 40.) 
forth that defendant was not qualified, as be has not 1001. Sc. The defendant Hares, &c. 


appeared, Tos | 
Conviction for keeping a lurcher, good. Rex v. Filer, H. 8 G. Str. 496. 

May be on confeſſion. Rex v. Gage, H. 9 G. Str. 546. 
If the conviction only avers generally that defendant is not qualified, without 
werring that he has not the particular qualifications in the ſtatute, it is bad. Rex 

5. Hill, H. 12G. 2 Ld. Raym. 1415. | | 
| If the juſtice commits the perſon convicted, without endeavouring to levy the 
OY by diſtreſs, an action for falſe impriſonment lies. Hill v. Bateman, T. 
12 6. Str. 710. 8 FIG 

A conviction on the 4& 5 V. & M. is good, without faying the party is a diſſo- 
Jute perſon, or that he did unlawfully hunt, or that the juſtice was ther a juſtice. 
Rex v. Chipp, 7. 12 6. Str. 711. | | * OF 
Aclothier and alehouſekeeper was found by jury to be an inferior tradeſman; 
nthin 4 & 5 . & M. Wickham v. Walker, M. 11G. 2. Barnes 125, 
| 4 Clothier was determined ſo to be by B. R. Bennet v. Talbots, P. gW. z. It 
8 id Hole C. J. held every tradeſman not qualified to be an inferior tradeſman. 
0 thought Bathurſt J. and Clive J. contra Willes C. J. and Noel J. Buxton v. Min- 
N T7. 30 & 31 G. 2. 2 Will. 76. | Fa 
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- A.convidtion ia good which: lays the offence to be done in a ville, 
naming the'pariſh; and if the ville is 'extraparochial, the informer ſhal] 
whole penalty. Ner v. Wyatt, P. 13 G. Ld. Raym. 1478. 

A convidtion for keeping A gun, on flat. 5 Ann. g. 14. is ill, and muſtbe quaſhed 
Rex v. Gardier, T. 11 G. 2. Str. 1098. Andr. 255. 15761 "M 
Hound is not within far. 5 Ann. c. 14. ' Hooker v. Wilks, H. 13 G. 2. Str. 1126 
The conviction muſt ſet out the ſummons. Rex v. Hawker, 7 86. 2. B. R. 


H. 130. . 3 | | 
Indigment does not lie for killing hares. Rex v. Towning, M. 12 G. 2, 


02. | 
: If a gamekeeper ſhoot an unqualified perſon's dog, who thereupon ſhoots the 
gamnekeeper's, and behaves inſolently, the judge will direct very conſiderable da. 
mages. Per Hardwicke C. Roy v D. of Beaufort, T. 1741. 2 Athyns 190 

& gun is not neceffarily to be taken to be an engine to kill game, and if on rover 
defendants juſtify, they muſt alledge and ſhew the uſe. Min field v. Stratford, H. 


Without 
have the 


25 G. 2. 1 15. 
By fat. 26 G. 2. c. 2. Actions for the recovery of any penalty may be brought 


before the end of the ſecond term after the offence. 

B y Far. 28 G. 2. c. 12. Every perſon, qualified or not, who offers to ſale game, 
is liable to the penalties on higlers, &c. offering to ſale, by 5 Ann. c. 14. And 
game found in the poſſeſſion of poulterer, &c. is deemed expoſing to ſale. 

By fat. 10 G. 3. c. 18. Perſon ſtealing any dog, or receiving it knowing it to 
be ftolen, convicted before two juſtices, forfeits from 30 J. to 20 J. or impriſonment 
from twelve to fix months, and for ſecond offence from 50 J. to 30 J. or from 

eighteen to twelve months, and whipping, . | 
Juſtices may grant ſearch-warrant, and if dog or dog-ſkin found, to reſtore it, 
the party knowing it ſtolen, or the ſkin to be the ſkin of a dog ſtolen, ſubject to 
ſarne penalties : appeal final, and no certiorari. | 
By flat. 13 G. 3. c. 80. Perſon killing hare, pheaſant, &c. or uſing gun, dog, en- 
gine, Sc. to kill or take, between ſeven at night and fix in the morning, from 12th 
Ockober to 12th February, and between nine at night and four in the morning, from 
12th : to 12th Ofober, convicted before one juſtice, forfeits for firſt offence 
from 20. to xo/. and for ſecond from 30 J. to 20/7. and coſts, or for want of diſ- 
tres thall be committed for three months; and for offence after ſecond conviction, 
ſhall be committed till Quarter-Sefhon, or give ſurety to appear to indictment, 
and if convicted, forfeits 50 J. and coſts, or for want of diſtreſs, committed from 


twelve to fix months, and publickly whipt. Half forfeiture to informer, half to 


poor. | | 
Killing or uſing engine on Sunday or Chriffmas-day, liable to like penalty. 

' Juſtice where offence committed may grant warrant, to be indorſed by juſtice 

in another county where offender lives, and the offender thereby be brought before 


the firſt juſtice, or diſtreſs made. Appeal, no certiorars. 


(B. 52.) By 13 G. 2. c. 8. if any rſon employed in the woollen, linen, fuſtian, cotton 
Miſdemeanor. Or iron manufactures, ecrete, ſel], or illegally diſpoſe of any materials he is in- 
' truſted with, or reel ſhort or falſe yarn, and is convicted before one juſtice, he ſhall 
. forfeit double value and coſts, or in default be committed to hard labour for 14 days, 
and whipt; and for ſecond offence, he ſhall forfeit four times the value and colts, 
er'on defaule be committed to hard labcur for three months, and publickly whipt 
once or oſtener. > SR 5 | | 
Receivers liable to the ſame penalties. 
Porſeitures, half to fufferer, half to poor. 
4. The fame for workers in leather. | 
J. 6. Workers in leather to be paid in money, and to have materials delivered to 
them with a declaration of the quantity, on pain of double what is due to them; 
and workman to pay double damages for any default in his work. | 
7. Wages, demands, frauds, abuſes, neglects and defaults in the leather-ma- 
mufactory to be determined by two juſtices. ' E 
. Journeyman in leather leaving his work, to be committed to hard labout 
ot a month by one juſtice. e e ME. <> - 
Perſons aggrieved may appeal, on eight days notice, to Quarter-Seffions. 
| I | 5 " . 
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JUSTICES OF PEACE, 


8 20 G. 2. c. 19. One juſtice may hear maſter's complaint of miſdemeanors, 
wilſcarriage or ill behaviour of yearly ſervant in huſbandry, or any artificer, handi- 
aft, miner, collier, keelman, pitman, glaſsman, potter, or other labourer; and pu- 


nin by commi 


commitment to hard labour not exceeding a month, or by abating wages, 
of by diſcharge from ſervice ; and fo to hear ſervant's complaint, and diſcharge him 


. Appeal lies to Quarter Seſſions, which determines finally, with coſts to 405. 

45d no certiorari lies. FEES | 

By fat. 31 G. 2. c. 11. This act is extended to ſervants in huſbandry for any time 

leſs than a year. F ; | | 
By fat. 22 G. 2. c. 27. Perſons employed in felt, hat, woollen, linen, fuſtian, cot- 

ton, iron, leather, fur, hemp, flax, mohair or filk manufactures, unlawfully diſpo- 

ſing of materials, and convicted on oath, (or affirmation of quaker) of maſter, or othet 

witneſs, before one juſtice, ſhall be committed to hard labour, to houſe of correction 

or priſon for 14 days, and once publickly whipt; for ſecond offence from three to 

one month, and to be publickly whipt twice or oftner. 
Perſon buying or receiving to forfeit 201. or on nonpayment 14 days commitment 

to hard labour, and whipt once or oftner. Second offence 40 l. or commitment from 

three to one month, and whipt twice or oftner. Forfeitures to the poor. Perſon 

convicted of buying may appeal, giving ſecurity to proſecute with effect in double the 5 

ſum. | | EN | 

On conviction, juſtice may grant ſearch-warrant for the houſe of the. convict ; 

and if any materials are there found, if the convict in 24 days proves his property, 
they ſhall be delivered to him ; if not, fold for the poor. The juſtice ſhall give 
notice to convict to attend, and if in cuſtody the keeper ſhall bring him. Perſon 
aggrieved may appeal, and fat. 23 G. 2. c. 13. ſettles the form of conviction. 

If a workman does not return the remaining materials, on 21 days demand, it 

ſhall be deemed embezzling, and puniſhed as ſuch, 6; 7 e 

Perſon working for another maſter, before he has completed the work to which 


he was firſt hired, and which was firſt delivered, to be committed to hard labour, 
not exceeding a month. c 


By F. 278. 2. c. 7. Perſons employed in watchmaking,&c. who ſhall embezzle, &c. 
any materials, forfeit 20 J. or be committed to hard labour for 14 days, if not ſooner 
paid; if not paid two days before expiration, to be whipt at the market-place; for 
ſecond or ſubſequent offence 40 l. or be committed to hard labour from three to 
one month; if not fooner paid; if not paid ſeven days before expiration, to be 
whipt twice or oftner. | | | 
Buying or receiving, the ſame penalties ; the forfeitures to make ſatisfaction, and 
then to the poor. . e en e | ah 
Appeal on'recognizance; Seſſions determine finally with coſts, and no certtorars. 
By flat. 6 G. 3. . 25. Artificers, labourers, and others who contract, leaving 
ſervice before the terms of their contracts compleated, or being guilty of miſde- 
meanor, may be committed from three to one month. Power of appeal. | 
Seat. 13 G. 3. c. 68. impowers juſtices, Cc. to regulate the wages of workmen 
in ſilk- manufacture. | | | 
By flat. 14 G. 3. c. 25. Perſons employed in the woollen-manufaQory not return- 
ing implements or materials, or damping the wool, or picking off the mark; ſhall be 
| committed by one juſtice for a month; if perſon abſconds, or ſells materials, &c. 
juſtice may iſſue ſearch-warrant, and the perſon where found liable to like puniſn- 
ment; for ſecond offence committed till Quarter-Seſſions, and if found guilty, 
* for three months, for ſubſequent offences fix months, and whipt. 
Y 14 G. z. c. 44. Reeling falſe is 20 5. to 5 5. firſt offence; 5 J. to 40 6. ſecond 
offence, and impriſonment and hard labour for one month, and Whipping. 


% 


An apprentice is not bound to ſerve the executor of the maſter. Paxter v. (B. 55) 


Wh 
Bagel, F. 20 G. 2. Str. 1266. n 
| Juſtices in Seſſions cannot order money to be returned, on diſcharge of appren- e 
ice” who had been ill uſed and not provided for. Rex v. Fandeleer, M. 4 0. (B. 57.) 
A 77 I 6 How punith? 


ed, or diſ- 
charged, 


Ws 3 | 5G | | Cannot 


| * 8—aky gan 


| e 


fickows ; the 


bre SO of PEACE, 


thi müſtor fran his apprentite for tho apprentice's incu 
Ade ge for Hin ſickneſs and im — F Rew oo "Hs 


Owen, T. 4 G. Str. 99. „St e. 
Thea juices here doncutrent 5 jurriſdiction with the Mayor's Court - over fi 


— — — — — and inrolled there, but living in doth 


" hun not 


county. Rex v5 Collingbourne, M. 12 6. Str. 663. 2 Ld. Raym. 1410. 


tice hall not be diſchurged, only becauſe his tnaſter declares he will Not 
Ne v. Davie; T. 12 G. \Stri og. 1 
ve original Tacoma to Uiſcharge apprentices.” Dia.” Rex: v. Hae 
man," B. R. 12 101. 10 21 5 0 
It muſt appear on an original Ader of Seffions to diſcharge an apprentice, tha 
the maſter was prevents or. panel Rex v. Rem P. 8 G. Str. 161 
B. R. H. 101. f - 
, Uſing him unkindly, and refafing to provide for and entertain him, is not ſuſ. 
ficient tay there is a power to oblige the maſter to entertain him ; and uſing 


unkindly is too looſe. d. 


cake ow gain 


ry” *1 2 20 G. 2. c. 19. On complaint of a pariſh-apprentice, or one with whom 
1+ 1 not more than 51. was paid, two hems may ſummon maſter and diſcharge appren- 


© ” tice; without fee. 


_ (B. 63.) 
Departure 
from ſervice. 


80, on complaint of maſter, they may commit apprentice to hard labour for 3 


month, or diſcharge him. 
By far. 6 G. 3. c. 25, If apprentice abſents himſelf from ſervice before time 


expired, he ſhall ſerve or ſo long time as he has abſented himſelf, or make ſatis- 
faction, or be committed to the houſe of correction for three months: this ex. 
tends not to ee giving more than 10 J. or after ſeven years elapſed beyond 


their term. 


Juſtices have only juriſdiction in huſbandry, order ought to ſhew it was a matter 
within their juriſdiction ; inditment quaſhed for want of it. Per Parker C.]. 
and Pratt I. contra Eyre J. Rex v. Helling. Str. 8. Salk. 441, 484. contra. 

Order for wages in huſbandry good, tho' it does not appear that the maſter was 
preſent, nor how long the ſervice ys n way yg or en Atiyns's caſe, 


H. 5 G. Fort. 3 I 8. 
Juſtices may order payment of wages. Per eur. Suu v. 22 M. 8 6. 2. 


Ser. 10. 
But he cannot grant a warrant to ebend the party, cad a ſummons. Bid. 


By flat. 20 G. 2. c. 19. One juſtice may determine diſputes between maſters 
and yearly ſervants in huſbandry, and between maſters and any artificer, handicraft, 


miner, collier. keelman, e ene gaſsman, potter, and other labourer, tho no 
rate of wages is ſettled, and may order payment not exceeding 100. to ſervant, and 


* to artificer, and on nongeyinent for bn rg my diſtreſs, 


T he diſcharge of a ſervant by a e is an act 0f JariiGicn, and ſhould be 

order in writing. Rex v. Hanbury, T. 26 C 27 G.2. B. S. C. No. 115. 

There muſt be a hearing, an ordering, (in writing) and a reaſonable cauſe. Thu, 
A ſervant's marrying is no reaſonable cauſe for roman hl e it is not a miſde- 


meanor, and nothing elſe is a cauſe. 1679. 
No parol evidence ſhall be- admitted of their being overſcers, the NN 


e under dhe hands and feals of two juſtices muſt be produced. Rex v. Arm, 


4G. Str. 101. 
_ mult be appointed by the word overſeers. Rex v. Saint George” s, T. 9 6. 
320. 
Juſtices may and muſt appoint oeerſeer in an extra paridbiel wy Rex J. 
s 6. Fort. 321 Str. 812. 
Ic muſt appeat on the order appointing velit; that he is a ub aste houſe 
Holder Ne v. Sheringhrook, P. 11 GC. 2 Ld. Raym. 1394. 

: 1 i ee be appointed at any time. Rex v. Rufer, 7. yo: Re V. 
1 roxeter, 8 ex v. Sparrow, 1 0.2. tr 1 1 | 
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IPS THC RAS OF; BEACE, 887 


| ' T9 
"Ras ah appointment, they. muſt; be {tiled  /ub/artial\bouſekte ers hbere, dr in the 
Ply pa e that in the body of the appointment, .,, Qverſeer's of Hieebly's. caſc, M 
20 G. 2. Str. 1201. GEES 7 00 AW Oer aw) 
A were is an order appointing one overſeer, B. R, will not quaſh-itj;for. they 
90 appgint one at a times and may have appointed another, and the court will 
— preſume; the contrary? Rex v. Beſtland, H. 19 G. 2. Mill. 128. 
bether the offices of juſtice of peace and overſeer are compatible, and whe- 
ht overſeer can appoint a deputy, Q. Rex v. Gayer, H. 30 G. 2. 1B. M. 245: 
Taſtices, cannot appoint more than, four overſeers, if they do, one may be left 
. of the order by conſent, otherwiſe the order muſt be quaſhed. Rex v. Lox dale, 
H „2 1 B. M. 445. | 


* 


„An order made at Eaſter 1:66, appointing overſeers for this preſent year 2766 
i; good ; for it ſhall be underſtood from Eaſter 1766, to Eafter 1707. Rex v. Hel: 


| ling, Þ. 6 6. 3. 3 B. M. 1904. 


In an order for relief, it muſt appear that the party is poor and impotent; the (. 65.) 
word impotent; indiſpenſible, three orders quaſhed for want of it. Rex v. High- * _—_ 
worth, Rex v. Stoke-Urſcy, Rex v. Tipper, Str. 10. | 1001 1611 To relief or 
Quartet-Sefſions have not original juriſdiction over overſeers accounts, and theres the poor. 
fore on an order of Seſſions relating to them, it muſt appear that they have been | 
allowed by two juſtices, quorum unus. Rex v. Bartlett, J. 7 G. 2. Str. 983. 
This continues the ſame fince 17 G. 2. c. 38. and therefore Seſſions cannot 
make an original order on old overſeers to pay to the new the balance of their 
accounts, ſettled and balanced by the faid order of Seſſions. Rex v. V bitear, M. 
3.6. 3. be 3 B. M. 1365. : | ; 9281 
The veſtry cannot authorize old overſeers to retain balance of their accounts. 
Rex v. Futices of Somerſetſhire, M. 8 G. 2. Str. 992. 
By fat. 17 G. 2. c. 3. The overſeers ſhall give notice in church of the rate, next 
after allowed by the juſtices, or it is void. 3 
.. The rates may be inſpected by any inhabitant, paying 1 s. and a copy ſhall 
be given for 6 d. every twenty-four names, on penalty of 20 /. 2 
By . fat. 17 C. 2. c. 38. In fourteen days after appointment of overſeers, the 
churchwardens and former overſeers ſhall deliver them an account in writing, in 
bock ſigned by them of all monies received by them, or rated and not received, 
and of all ſtock in hand, and all monies paid, and all other things concerning their 
office, and deliver them all money and ſtock ; the account to be ſworn to before a 
Juſtice, and atteſted at the foot of it, and kept for inſpection for 6 4. and copies 
given at 6 4d. for three hundred words. h 57 bee 
By 2. Officer not accounting and delivering money, Cc. to be committed by 
two juſtices till he does. 6 | t 2316" 
By 3. Overſeer removing, ſhall on like penalty account and deliver; dying, his _ 
executor ſhall account, and pay in forty days; and on death, removal or inſolvency; 
two juſtices ſhall. appoint another... © | | 1 110 | 
By. 4. Perſons aggrieved may appeal to Quarter-Seſſions on reaſonable notice, 
who are to determine finally ; if not reaſonable notice, to adjourn to next Quarter- 
deſſions, and then determine finally; and may give coſts. 1 
By f. 5. In corporations where there are not four juſtices, the appeal to 
County Quarter-Seflions. 

y V 6. Quartet-Seſſions ſhall only amend rate, fo as to give relief; if neceſſary 
do quaſh the whole rate, they ſhall order a new one to be made by churchwardens 
aud overſeers. 8 i u Aa .. 
y. 7. Rate may be raiſed by diſtreſs, not only in the pariſh, but in any other 
in the county; and for want of it there, in any other county, by warrant of juſtice 

of that other county; appeal to be to the een where the pariſh lies. 

By. 8, 9, 10. Diſtreſs not to be unlaw ul for want of form in appointment, 
rute or warrant, or party diſtraining deemed a treſpaſſer 46 initio for ſubſequent ir- 
regularity ; and party ſuing ſhall recover ſpecial damages only and coſts; but ſhall 
not recover if tender made before action brought. 45 d int ener 

By 11. If any perſon neglects to pay, the ſucceeding gverſeers ſhall levy ſueli 
areas, and reimburſe their predeceſſors what they have expended and are allowed 
in their accounts. | 
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. Officer offending ſhall forfeit from 105. * x 14 for the aſeoft the: Pk 
„de there is no churchwarden, the overſcers thall do all acts, and : 
be liable 18 f penalties, by virtue of my _—_ all former ſtatutes - concerning the 
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If "i are four Juſtices in a liberty; and chey haveGciny ahed-to- determina wo 
peeals concerning the poor, they may 4 25 Nee v. Coningfty, H. 16 C. 2 
Str. 1222. 1 
If juſtices refuſe to Weir overſeer to his 3 8 lies of courſe; 1 


115 may return the ſpecial cauſe. | Rex v. Per f renn H. 19 G. 2. Wil, 


| & weder 17 G. 2. c. 38. has repealed 43 Elz. c. 2. as 28 to overſeers ac. 

) counts ? And Q. alſo, what account the juſtices are obliged: to let them ſwear to, 
by 17 G.'2. The words of i it are, A true; juſt, and perfect account of all ſums re. 
ceiyed, or rated and aſſeſſed, and not received; and of all goods in their hands, or 

in the bands of any of the poor, in order to be wroug ht; and of all monies paid 

by them, and of all other things concerning their [aid office.” Are the juſtices obliged 

to ſwear them to any account, however imperfect ? If they are, may they not after. 
wards, on complaint, commit them for not having made and yielded up ſuch ac. 


count, verified as aforeſaid. 
Beaſts of the plough may be diſtrained, tho' there is other ſufficient diftreſ,, 


Huch v. Chambers, P. 31 G. 2. 1 B. M. 579. 

If ſufficient diſtreſs might be taken at the Ay but is not, the officer may dif- 
train again under the ſame warrant, provided it , be for the. fame ſum due; but a 
man who has an intire duty ſhall not ſplit the intire ſum, and diftrain * one 


at one time, and another at another, 16:g. 2 
Quit- rents and caſual profits of a manor are not rateable. Rex v. Vandtwal, 


P. 33 G. 2. 2 B. M. 991. ey 
An hoſpital is not rateable, for there is no occupier, the "NG are mere nominal 
truſtees ; the ſervants only attend the charity, and are not like the officers in 
Chelſea, Mc. who have appartments which are conſidered as their houſes ; the pa- 
_ tients cannot be conſidered as 2 for this purpoſe. Rex v. Saint Luke's 
„M. 1 G. 3. 2 B. M. 1053. 
| If a man rated dies before payment, and a demand i is made on his repreſents | 
A | tive, and he is ſummoned, diſtreſs may be granted. Semb. But certainly not 
otherwiſe. Stevens v. Evans, P. 1 G. 3. 2 B. M. 1152. 
. | If Juſtices expreſsly ſtate, that beech is timber by the cuſtom, altho' they after- 
wards ſtate many immaterial things, and inſufficient reaſons, and conclude, © And 
& therefore we are of opinion that beech is timber, &c. and therefore not rateable,” 
E | the court will not quaſh the order. Rex v. Minchin Hampton, H. 2 G. 3. 3B.M. 
4 1308. 
; The leſſecs of lead- mines paying no rent but only a part of the ore raiſed, are not 
- rateable; But Q if they would be. rateable if they paid a rent ? Lead: Comer 
wor ues [7 Richordon, Me 4: 3. 3 B. M. 1341. 
———— es of diſtreſs and ſale may be retained, tho 43 Eliz. does not men- | 
ſtatute giving a right to diſtrain and ſell, all incidents neceſſary, to 


tion ic; 
A obtain. that,right are faced. Barnes 459. (Q. Does this extend to all caſes 
= where penaltics are to: be levied for the poor, « — no proviſion made for the coſts?), 
8. 66.)  oicrtcabanmabdss;-Boily Mg H. 4 G. Str. r 
22 Seſſions may moderate, but cannot diſcharge. Bid. Cy | ' 

n. Iniaprivace-ftatute, where only lands and tenements are made e to he 
poot/-eihoe-are-rateable z . 5 are a tenement... Rae v. e T. 0 6. 
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© JUSTICES OF PEACE. wr 
can: N Al. | Sh ek. #51, 088 IGYL Oh EAR: 2 tied i, wit 
4 Abbes. muſt mu the rate, whether fair or not; that is proper for the uriſdiction 
4 — B. R. will not meddle with it. K es . : 
a why my ee eee Aan be | 
| —— — as occupier of a diſſenting meeting houſe. Rex v. Reed, 
res, Se. 7. . 
he or his tenant, though they take a compoſition, are chargeable as oc- 
cupiets:of . 7 tenant * * land, though he has a retainer of tithe. 
| Tambetb, T. 8 G. Fort. 318. Str. 56260, a | 
_ be an appeal from a rate to che Selions of a borough. Rex v. Taun 1 
my Nr. Forte 2g 2 i | | 
u at. 17 C. 2. c. 37+ Waſte lands improved, and drained lands, ſhall pay to the 
which lies neareſt to them; and Quarter-Seſſion may determine diſputes. 
 Mindenius"will-not lie to appoint overſeers to an extraparochial place, unleſs it 
be a townſhip or vill; which muſt conſiſt of 10 families, or have a conſtable, or at 
the laſthave the reputation of a vill. Rex v. Shcwler, T. 3 G. 3. 3 B. M. 1391. 
Is order to appoint ſeparate overſeers for townſhips in one pariſh; it muſt appear, 
he pariſh is ſo large, that the inhabitants cannot reap the benefit of 43 Eliz. 
Pet v gart, H. 5 G. 3. 3 B. M. 1610. | 
Fa periſh has long had overſeers for the whole, it ſhews they can reap the benefit 
of 43 B. And future acquieſcence under an order appointing ſeparate overſeers 
does not vary the right. 16:9. | 
Juſtices in Seſſions have no power to make ſuch diviſion, except on appeal. 


Did. 


_ Juſtices at Seſſions can charge pariſhes out of the hundred to contribute to the (g. 67.) 
poor of a pariſh in that hundred, although two juſtices have not adjudged, that no In charging 
pariſh mithin the hundred is able. Rex v. Percival, T. 3 G. Str. 56. r 

The order muſt be to raiſe a ſum certain, not ſo much in the pound. Rex v. 
Talſcombe, T. 6 6. Str. 314. 

Deſßons have powet to order one pariſh to relieve another only when out of the 
hundred, and two juſtices only when in the ſame hundred. Inbabitants of Freeport, 


This ban 1 | 
be word.“ hundred” is not eſſential in an order of two juſtices; if the diviſion is 


| called by any other name equivalent, it is equally within the intention of the act: 
thus, chat N. and B. both he in the ſame liberty of the ſoke, is good, if ſuch diviſion is 


ſubſtantially hundred. Rex v. Milland, P. 31 G. 2. 1 B. M. 576. 
- The order muſt ſhew, that the place taxed in aid is out of the pariſh. Inhali- 
tants of Borough Fenn, T. 12 G. Fort. 326. 


. 


An order to contribute ſo long as. the ſaid juſtices ſhall think fit, is bad; they are to 
comme the quantum not the duration. Rex v. St. Mary in Maribro, P. 12 G. 
Jultices may order one pariſh to pay a groſs ſum to another, but they themſelves 
; mult make the rate on all or on particular perſons, and not delegate their power of 
alcfling to the churchwardens and overſeers. St. Peter and Paul in Marlbro's caſe, 
7.13 „2. Str. 1114. 


ee N ; ; 2 you i cd 

Aman is not bound to provide for his wife's mother, though he had ſubſtance (B. 68 
her in marriage, either within the words or intent of ſtatute, which provides 0 charging 
only for natural parents. R per Cur. and 2 Buſft. 345. ſupra, denied to be law. Rex 


. 


= / 


V. anden, T. 5 G. Str. 190. Fort. 303. | N a 
Ahe father-in-law is not obliged to maintain his daughter-in-law. Rex v. Benoier, 
* 1j G. Ld. Ram. 1454. Rex v. Dempſon, M. 7 G. 2. Str. 955. 


Money to paſs vagrants ſhould be raiſed quarterly, but a preſentment of the 
5 not neceſſary. Rex v. Juffices of Middleſex, H. g G. 2. Str. 1028. | 
i. 2. . 49. 1. Quarter-Seflions may make one general cannty-rate ; 
2, which ſhall'be paid by the overſeers out of the poor's rates to the high · conſta- 
and if no poor's rate, to be levied by the petty conſtable ; I 4. except in 
dern counties; / 5. except perſons not before liable; G. 6. the money to 
the treaſurer, and by him as the <a direct. | 98 
| 7 5 : 


8 Treaſurer 


a count). 


the 755 
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nate, 2} 4 if; 2 id 1} -,2 13608 1a 10 call 10 pan Wo i. amo yoda; TI 
kat 8 by 2% ν. 5e The treaſurer il re e hig N the erg 


1 vagrants. 5 9 p (018 NO N 


| 1 75 25 Foc eib. On conviction for felony, the court may order the bote. 
ee paid by the treaſurer, ;. Vo gIORE YI RVER 0 - 
y flat Fo 2. C. 3 


2 1 5 expences of conveying perſon committed, to gaol or 
7 of correction, — juſtices warrant, (hall be ſettled by a Juſtice, and paid by the 
"treaſurer : : in Middleſex by the overſeer s. 
The charges of attendance. of a poor perſon, bound to give. 7 5 — on felony may 
ae by court, and ſhall be paid by eee in WA 57. f | 


* The firſt ſettlementof a perſon cannot ceaſe but. by. gaining a new one. Rex yo 
By kate. Se. Parolph without. Biſtopſgate,, H. 28 C. 2. B. S. C. No. 119. 
"MF Therefore, if a woman marries a man who has no ſettlement, her maiden ſettle- 
_ tent. remains, whether he is alive and abſent, or dead; being never determined, but 
only as it were ſuſpended, during the time ſhe is under her huſband's power and 
roteQion, and is maintained and ſupported by him. Not during his life, as wy 
i rale in the caſe, Rex v. Norton, H. 12 G. 2. B. S. C. No. 39. where it was 
ed contrary. to the preſent deciſion, which was made on great deliberation. Jig, 


* ben v. . H. 12 G. Str. 083. 


| x eee A Settlement is gained, 


» 1979, s 9141 ” 
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By adwivi- > By the huſband of adminiſtratrix of aſſignee of a term of 99 years, living on the 
fle tor or ex- premiſſes. Mur ſley v. Grandboruugh, T. 4 6. Str. 97. Fort. 302. © 
* And mortgagee for 15 /. and creditor by bond and ſimple- contract for 18 J. more, 
Land reſidence. Rex v. Stockland, H. 15 G. 2. B. S. C. No. 61. Str. 1162. 
executor intitled only to one-fifth of a leaſehold of 22 1. per annum, who proves 
che will alone, and reſiden 40 days. Rex v. Urareter, T. 'P G. 3. B. 5. C. No. 172. 
Meant, 
Apprentice- - By apprentice hi he ſerves, nigh the meter to obo bond lives in ano- 
hip. "her pariſh. Hoy Trinity v. Shoreditch, M. 36. Str. 10. Altballows v. Saint Olare, 
7. 9 6. Str. 5 54. 
Buy apprentice (or ſervant) where he lies, though in a-ſhip, and though he works 
and diets elſewhere. Saint Mary Colechurch v. Radcliffe, J. 3 G. Str. 60. Fr:. 
306. Rex v. Feverſham, P. 7 G. Fort. 221. Rex v. Saint fobn Baptiſt, J. 10 6. 
Fort. 221. Str. 594. Ld. Raym. 1371. Rex v. Burton Braaftock, P. 50 J 
. 0 No. 171. * Rex v. Caſlloten, M. 7 G. 3. B. S. C. No. N 
apprentice of a certificate- man, after he has purchaſed an eſtate. ns 


| | Stonebridge, H. 6G. Str. 265. 
| By apprentice Irvin g 4O days, though. not at GENT Nr v. Cirencer, H. Io G 


Sr «544 
YZ Or reſiding the laſt 30 days, thongh® ed; ak: not able to perform actual i 
Vice. Rex v. 8 Ht T. 14 0. 2. B.. G. Npr 224 - ' 
3 y pariſh- apprentice let out by the maſter by parol for hire, without aſſent of 
4 '_ Juſtices, into another pariſh; where he reſides above 40 days, the maſter receiving the 
wages and finding cloaths. Nox v. Sr Tr ge” M. 8 6. . B. S. C. No. 5. Str. 


18001. Hb. 728 -of 2 +. 
By apprentice bound: Mes for four ears Rex v. Saint Nichol M. 100 2. 


B. S. C. No. 28. Str. 1066. 
By apprentice aſſigned over by aer (who n adminiſtred) to a certificate- 


a ans who by porol aſſigns (without the widow's knowledge, but the afterwards if: 

75 8 8 0 a third tled wich the third. Rex v. Eaſt Brid geyord, F. 13 6. 2. 
ps By . ine 43. be 1115. Nerv. Petham, M. 14 G. 2. B. S. C. No. 54. 

rehtice, though duty not paid for 30 till 8 given his maſter to clothe 

| Ries i BH Gram, P. 13 6. 2. 5 5. 8 O. 48. Str. 1132. | 

Tn affipited/by Fry's cr mop er + ie und (voidable, andat- 

erat cor void b Seffions,) without aſſent of Juſtices, er, v. el 1 

drill 7270. B. 8 C. No: 84. i c -i 110 105 e aH 5 
5 . "Tg * n 4 Wee . A * 081 3G * 3 Xx : n 43. 940 9 
3 | | G 


ö 40 0 3 1 10 ES OE PI E. 
bt part entice /afligned (without afſent of juſtices): Hom 4 frond. 


alt 5 
=aſter, and by him, without aſſent of firſt, or of juſtices, to third. the cquſedt of 
Eee firſt. Rex v. Clap bam, PI 20 G. 2 B. . 957 Rex 


Mac, T. 7 G. 3. B. S. C. No. 186. g gan 159 

e Prent 10 4000 mariner, though for four years only. and the indenture is not 

:ncolled, oor the 40 days inhabitancy at one time. Rex v. Garnftorotigh, | F. * * 3: 
e „ 189 nog 001190 2 ; N ; 

! By xpprentice, Sh oagh the oed erle- money, being 6 d. was not inſerted In the 
indenture. Rex v. Yarmouth, H. 28 G. 2. B. S. C. No, 120. 

t though the indentures are not ſtampt purſuant to Hat. 8 Ann. c. 9. if. the con- 
Gderation was paid out of a voluntary, yearly, charitable n ' Rex v. * 
nal Green, H. 7 G. 3. B. S. C. No. 185. 

r if the conſideration was paid out of a legacy, ſome of which was to be given to 

at children out 3. aan an for it is a publick charity. Rex v. Cl, Nur, H. 12 G. 3 
378. No. 219. 9 4 
11d Byapprentice, though the indentures are loſt or not produced, if other eviditice 
e e n. Rex v. Eat Knoyle, T. 13 & 14 G. 2. B. S. C No. 57. 
By apprentice to a certificate- man, who removes to another pariſh, ifs he ſerves 
"jo days there. ex v. Saint Peter's Nottingham, P. 29 G. 2. B. S. C. No. 12 5. 

"Rex v. Shorland, H 5 G. 3. B. S. C. No. 170. | 
Or though the maſter, after the expiration of the term, get certificate fo the 

fame pariſh. Rex v. Cliſtteydon, H. 14 G. 2. B. S. C. No. 56. 

Or if the certificate cannot be found, though the maſter ſaid he came by one. 
Rex v. Saint Maurice Wincheſter. M. 24 O. 2. B. S. C. No. 106. 

By apprentice in the pariſh to which he had formerly, with his father, been cer- 
2 but removed on being chargeable, before the nn began" Rex 
veSudbury; H. 28 G. 2. B. S. C. No. 119. 

By apprentice in a pariſh to which his grandfather had been Jong: before cortifi- 
cated, and had left it, and had the pauper's father afterwards, who never had been 
in that pariſh; for the certificate ſhall. be deemed waived or deſerted. Rex v. 
Taunton Saint Mary Magdalen, T. 29 & 30 G. 2. B. S. C. No. 129. N. B. The 
caſe of Rex v. Sowerby. is not contrary to this, for it was determined on another 
point, uix. the indentures not being ſtampt * to 5 M. & M. B. 8. Ct No. 
120. | 98 K 
1 apprentice, ſon of a centificatesman, and born in the pariſli to which Certides- 
ted, and ſerving pt ina third avgrch Rex v. _ H. 21 G. 2. B. . 
No. 2. Wasn gan 41 
By apprentice to a man certificate 5 4. to B. where 1 reſided ſome yeats, 

and thence went to C. where he delivered the certificate to the proper officer, and 
purchaſed a houſe: for 204. in which he lived. Rex v. e 7. 28 . 2. 
8. l. C. No. 122. . wy 
By apprentice ſerving five years, tho the un then exchanged, — a ab- 
ſequent agreement to be apprentice for four years to a third perſon, but no in- 
geutute executed; and ſervice thereupon, which the firſt maſter knew; ſettlement 
with the firſt. Rex v. Saint Mary Kalendar, T. 21 & a2. G. 2. B.S. 6 No. 95. 
A apprentice with a ſecond maſter, whom he ſerves above forty days with hs 
confent-of the firſt, but without eee Rex v. Fremingeon,'Þ. 30 G. 2. 
. §. C. No. n 515: 2 21200; DIE 8536 i7 

By . married at the time of binding, by Forty days habitation, tho' then 
: ek he goes away to his father's with his maſter's conſent, and lives 
wang forty days, the indentures being given up but not cancelled. Ne v. Titch- 

fully M. 4 G. 3. B. S. C. No. 164; Da Mifle Dh. a: 2111 
1+ By:apprentice, where he lives the laſt forty days with his micber ;whothen bids: 

520. Where he will, and work for himſelf; but the indentures n6t-caricelled/ nor 

delivered, up, and he have Wee to ſeveral N Rex N Laike, 18 IT 


e Ne. 274 4 10 
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By Hat. 3106. 2. c. AJ. perſon banned: e by deed, und the: Aer 
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Abd eſident ſorty days, cannot be removed becauſe the deed; Sc. was: not in 


5 mY By. bali © bg 


y #: ob "og T. 5 G. * 186. Fort, 304. Ker v. int Tn: * 
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— Ric of 11 py: other, where born. NewWindftr, Birch. 


ps noe ee rota to Gngls ind pregnant, le 
ie ifs vey" with,” the are bound t pro 
* © os 80.201. a erte 
whence-the mather had been removed' by order, 
apa) at the mother's ſettlement. Landinaboe, v. Much Birch, 
By feat. 13 G. z. 6. Ho, EY child bas 3 in lying in hoſpital, is not ſet- 
tled in that pariſh; But follows the mother's ſettlement. "This does not extend to 
exfes where the mother's fertlement is not known. 
Lyiog-in hoſpital muſt be licenſed at Quarter-Sefſions, | | 


certificate-man living on hold, deſcended or ſurrendered by her f 
=> Burclear v. Ea — oy, P. 56. Str. 16 3. Rex v. l 
32 C. 2- B. S. C. No. 1 149. 

By certificate- man, the father of whoſe wife dies inteſtate, poſſſſed of an eſtate ſor 

99 Fears, determinable on the death of the wife, 8 her and five other chil. 
dren, and the certificate-man enters upon and takes poſſeſſion, and lives upon the 
eſtate for 29 years, tho he (nor any other) ever toak out adminiſtration. Rex v. 
Cold Aſhton, H. 31 G. 2. B. $. C. No. 143. 

VB y renting farm of 10 J. in two pariſhes, but the houſe in the pariſh receiving 
the certificate. Saint Jobn's Hertford v. Amwell, M. 9 G. Str. 529. Caſe of Staple. 
ford P. 4G. 2. Str. 849. 

* executing for a year, on being legally placed in it, an annual office, tho not a 
jal one, fettlement in the pariſh where he lives. Saint Maurice v. Sant 
Kalendar, P. 8 G. 2. Str. 1014. B. S. C. No. 10. Rex v. ; Thiflleworth, M. 

18 8. 2. B. 8. C. No. 81. 
By making purchaſe of 30 l. value, and Living us upon iti Rex v. Stanfield, P 
6. 3. B:$:C. No. 72. Rex v. Dodding & 17 G. 2. B.SC. Nog 
A certificate is valid, tho the words 22 (air be notin it, if there are words 
tantamount. : Rex v. Hilperton, P. 17G. 2. S. C. No. 77. 
Invalid, if not allowed by two juſtices, 2 30 9 . 3. Rex v. 
woulon Saint Laurence, H. 8 G. z. ">. S. C. No. 187. 
Aud ſo if it is witneſſed by wo juſtices, but without words of allowance, Hiwn- 
en v. Boſton; P. 4G, Str. 94. Fort, 301. 
It does not bind the pariſh giving it, unleſs it be in the terms of the ſtatute. 
Rex v. Saint George Southwark; H. 22 G. 2. B. S. C. No. 99. 
It need not be directed to any y perth, „ Nor be delivered to a pariſh-officer. Rex 
r Saint Niebolas Harwich, H 15 B. S. C. No. 62. 
A A certificate-man may gain a ſettlement in a third pariſh, for a certificate con- 
cerus only the: pariſh giving it, and to whom if is fixſt given, and there it ought to 
be left. Ker v. Biege. 7. T. 28 G. 2. B. S. C. No. 122. Rex v. He pton/tall, 
T. 10 G. 2. B. S. C. No. 26. Rex v. Petham, M. 14 G. 2 B. S. C. No. 54. Res 
v. Sherborne, P. 15 G. 2. B. S. C. No. 6g. Rex v. Silton, H. 21 G. 2. B. S. C. No. 
75 og Rex v. Har fley, T. 28 G. 2. B. S. C. No. 123. Neu v. Saint Peter's Netting 

P. 29. G. 2; B. S. C. No. 125. | 

If a certificate is given, acknowledging a ſecond wite, when there is a firſt living 

m the pariſh rap it not, they arc obliged to maintain both and their children. 
Nerv. Headcorn, T. 19 Gi 2: B. S. C. No. 86. 

n or any of his family, tho born of another wife, and after cer- 
5 Dr cannot gain a ſettlement in the pariſh to which he is certificated, 
bat by teneinent of 10. yearly value, or executing an annual office in the 
e lends P19 B. 2. B. S. C. No. 65. Rex v. Bray, H. 19 & . 
B. &. Ne. 88. Rex v. Buckingham, H. 25 G. 2. B. S. C. No. 112. Rex v. 
H C. 2. B. S. C. No. 121. Rex v. Ales, P. 30 G. 2. B. S. C. No. 
VB. This is not to be underſtood as preventing their gaining ſettlement by 

1 30 1 value, dui gaining any eſtate by operation of lu. 
3 perfor * an apprenticeſhip, ot ocherwiſe gaining ſettlement 
* 8 of ts certificate; and may afterwards: gain a ſet- 
desert In the palich to which he vas Sertigehtent Ray Grier Toringren, 7: 
_ "pop ro. 2. N g No, 136. Res d. R LO SIE G. 2. B. SG 
| A VP; 8.0 6 \ WY 957 
nee 


* © 4 


i 
c 1 — 
* 5 q 


2 K gd " ow) \ - * 
7 2 "72 l 2 5 
3 » a * _— 0 8 * 9 * unn 9 . 3 
7 N 4d N — 
- 9 
* 4 = 
F 3 


ang 2 et - 


on 


am © +7 


7 - 
es ir 6 on Wes = 
22 ak ab „Whether frechold, copyhold or enſoho ul $ bode Ds * 485 "0 
ar deviſe or, gift, or marriage, or operatipa pf . 
VVV 
. ce, ö e 
12 1 leton, ©, 6 G. 3. B. 8. C No. 179. Ne V.. ben, ; 
| 5 B. . C. No. 182. Rex v. Saint 2 Whiechapth F. 9 0.2. 
No. 17. 
Or cho the © es be not ſucceſſive, or on the eſtate, but in the pariſh, at 
e, as a gueſt, Rec v. Sowton, H. 12G, B. S. C. No. 40. 
"0+ tho' he is only tenant in common with others. Rex v. Saint Moti, , of 1 3. 
6. 2. B. S. C. No. 42. Str. 1116. 

By purchaſe of a houſe for :9 J. tho' 307. of it was advanced by another by his 
orders and the premiſſes ſoon after mortgaged for it, and reſidence. on it for four 
years,. till the mortgagee entered, and had releaſe of the equity of redemption. 
Waddington v. Teaford, P. 8 G. 2. Str. 1014. B. S. C. No. 18. 

By purchaſe of above 30% tho' great part of the money borrowed, and eſtate 
mortgaged for it, and immediately let, and purchaſor never lived upon it, but lived 
in the pariſh, and was rated to and paid the land-tax, and has ſince ſold it. Rex 

v. Acton Beauchamp, T. 26& 27 G. 2. B. S. C. No. 1:6. | 


ks - 
: . 


The office of collector of duties on births and burials, Rex v. Bickbam, E. 7 G. Executing. 
E 411. Fort. 304. 

The office of tythingman. Burleſcombe v. Sampford Peverill. H. 9 G. 'Ser, 544- 

The office of ale-taiſter in a borough, tho' not a fifth part of the pariſh, , Rex 
v. Whitchurch, T. 27 & 28 G. 2. . S. C. No. 117. | 
©, Schoolmaſter (licenſed by ordinary) of free grammar-ſchool, and clerk of .; A 
puochial chapel. Rex v. Prejion, P. 9 G. 2. B. S. C. No. 24. 


' If a man lives forty days where he is not removable, he is ſettled there. Pai mM. Habitation. 

Except on his own purchaſe under the value of 30/7. by Hat. g G. c. 7, he can- 
not be removed, yet gains no ſettlement ; and fo, where a woman whoſe huſband 
1 abſent, refides on his eſtate. Rex v. Aythrop Recding, M. 30 G. 2. B. S. C. 

o. 131. 

By ung on an eſtate whereof there has been long poſſeſſion, tho the title 
does not appear, at leaſt till the right is determined. Aſbbrittle v. Wyley, M. 


116. Hr. 608. Rex v Bilton, M 9 G. 3. B. S. C. No. 194. Rex v. . 
* B. S. C 0. 5 | 


| erf . for that i 18.4 biriog for a year. Rex v. Wincaunjon, H. 24G. 2 Hiring and 
. C Ns. 207. Rex v Berwick Saint Jobn, P. 33 G. 2. B. S. C. 160. 1. 
e canditicnal hiring, with a year's ſervice. Rex v. Lidney, T. 6 & C. 2. 
B. C. No 1. Str. 950. Rex v. New Windfar, H. 8 G. 2. . SE No. 7. 57 
Ce 0 H 16 6. 2. B. S. C. No. 71. Rex v. Saint Ebbs, H. 22 C. a2. B. 5. 
| R 
By ſervice in the ſame farm under ſucceſſive maſters, without any diſcharge by 
| the old, or nn the new. Rex v. Fvinghoe, P. 6. Str, 90. Fort. 
. i N 
By: ſervant, the' ſick and abſent, or abſent ; with 8 „ ithout leave 
but received again, or abſent "OY being ſigk at 7 #4 cod of term, 
d never returning. Rix v. ip. P Str. 423 Fut. 305... Ber #- Hatun, 
G.. B. S C. No. 14 N v Goodpe . 0 6.4, B. . K. 
No. 85. Rex v. Nether Heyford, P. 32G. 2. B. S. C. Ne. 1 Rex v. Ari 
N 33 G. 2 B 5 C No 15. Ker v. — A 1164. BAC. 
1 Rex Y Bray, P. 11 G 3. B. S. C. No. 2 16. 
A ſervant, tho' bis maſter force him away two day 8 before the . 
e Glendon, L 8 G Port. 2 10. Ser. 
Or dhe theifarvant goes away, with leave, ten Jays belgte the expiration, o 
hu mlatians. beraaſe he wiſhes not to be n N 
0G 3. 2 8. C. No. 181. Rex v. Sorter, ee 11 C. 3. B. 


= Rr . 


1 i 24+. 41 510 44. % 

eee not Stiled, br es -— 
. Saint Peter's Oxon, 2165 umd, M. 98. E 318, Sr, e * 
Wa, ee 2. - Str. 794. 


- | By — 
5 $ 5 - = 
: 
N * 


a 


e ER s O F PE ACE. 
* pa W d AH oops bags 220181 Sa RY , Saint Piter's' C Okt," T/$ 6. 
. 200 4 


fs the en aſter ith no 3 but ſometimes ved 

t ;law, and ſometimes wit e other; and where the Ja 
FFC 
By g for.a years and ervice for a year though the whole year's Arte is 
not $4 >> the yeat” 8 hiring, and even thoug h hal part of it is 2 to Te years 
Hhiting, Brightel v. Weſt Hanning, H. 1 6. | "Re v; Aynhoe, M. LI. 
Ram. 1817. Hanmer v. Elleſmere, M. 4 'G. 78 925 Str. 878. And ah gt hour 
intervene between the two. Rex v. Fifzbead, M. It G. 2. B. S. C. No. 37. Rex 


* Underbarrow, H. 6 G. 2. B. S. C. No. 175. 
By hixing and ſervice for a year to ſpin at 18 4. per ſtone, and find ber own victuals 


and lodging. King's Norton v. Cambden, T. 13 G. 2. Str. 1139. B. S. C. No. 92. 
51m By conditional hiring of a married man, which was confirmed, and all the ſer. 
vice after the wife's death without iſſue. Rex v. Bank Newton, P. 318. 2. B. §. (. 


No. 145. 
Buy hiring for a year and ſervice, though the wages paid Non time to time, and 


though the ſervant goes ſeveral times, with leave, to work with others, and receivez 
wages for it, only abating to his maſter pro rata of his yearly wages. Rex v. Becchs, 


1K 17G. 2. B | B. S. To No. 78. 
MY By, hiring and ſervice, 1. forty day 8 reſidence, though not at one time. Rex 


| Greemwich, M. 18 G. 2. B. S. C. No. 82. 
ä Where the laſt 40 day's ſervice are performed, without any new contract, though 
1-7 y year's ſervice had been performed in another pariſh under the hiring for a yea, 


Ker v. Croſcombe, M. 19 G. 2. B. S. C. No. 87. 
By hiring and ſervice by an apprentice after his maſter's death. Rex v. Eakrin, 


. 26 G. 2. B. S. C. No. 114. 
Or by pariſh-apprentice, if the indentures are cancelled, he being of age, though 
without the conſent. of the pariſh-o.i.cers. Rex v Eceleſhall Bierlow, P. 6G, , 


17 B. S. C. No. 180. 
By biring for a year, though at the end of three quarters the ſervant was diſchar- 


©) gedd, againſt his conſent, and the diſcharge allowed by „ (becauſe he hed 
married) but without order in Weng. Rex v. Hanbury, T. 26 C 27G. 2. B. S. C. 
No. 115. 

By hiring for eleven months, and to give in a month's ſervice, and ſerving ac- 
cordingly all but three days, and receiving the whole wages. Rex v. Milwich, J. 

308 31 C. 2. B. S. C. No. 139. 

By the laſt 40 day's ſervice with the executor of the original laſts; in continu- 

ance of the original contract. Rex v. Ladoch, P. 15 C. 2. B. S. C. No. 64. 

B hiring for three years under certain ndiclens, and ſervice for ſix months, 
then abſent for three months, being, ill, and then ſerving nine months, till he wa 
removed by order of juſtices. Sed N. it ſeems as if the orders were quaſhed, becauſ 
they removed the pauper whilſt in actual ſeryice, Rex v.  Ozleworth, T. 24 625 

e B. S. C. No. 108. 

By hiring from Whitſuntide to Whitfuntide, though ſhort of 365 days, being thx 
eee the conntry- Rex v. Newſtead, T. 10 G. 3. B. S. C. No. 208. 
„By hiring for a year, though the ſervant does not work on Sundays and holidays, 

the cuſtom of the country; but that muſt not be part of the original contri 


: b5 Rex, v. Saint Agnes, 2. 10 G. 3. B. S. C. 209. Rex v Buckland Denham, H. 18 
en. 3. 5. . C, Fo. 21 

2:1 Hiping for a gear may be proved by i im lication, as that A. was hired by B. b 
lo ſerve as-under-Garter 8 2 and C. ſerved the year. Rex v. Nutley, P. 12 G. 3. 3.5 


1 G. Tp: 329. A 
| cot: ee ofa S de men from under the certificate, hiteg and ſerving in 


Ren ee Fee B. 5. 0. i, 


'c 163. 


be WAS acer bis ded 
— T. F Cl 


a 


die: and bas 200b ano * 75.3 
- 4 degbiſtente man oe in 
D 29, - were Never married. 


; 10 


10s H E g of el 2825 
athe er” 


1 ern fon.of ten [Rory old = ng wh yo. father ie 6 hough the a 
eben gains a ſettleme bb. — 


Wey 5599. me . 


7 % DAE 2" bis 2 (I 3 2 5 
1 eto of a widow w CTY a "ſettfement Ar 1 Hüſtend-s death. 
e 1. Saint George, T. 1 G. Fort. 218. Ker v Een, H. 12 6. 
288 No 50A Pu, L v. C Ser. 746. Ld. Raym: 473. 4 Nav. Barton 
es: 9 2 C. J TIDES 10; 
7255 legitimate child at bis er 8 abet though he (the chila) was never 
there. - Everſliy Blackwater v. Saint Giles, H. 10 G. Fort. 320. Lad. Naym. 1 332. 
12 80. 
ven of a father, having no ſettlement at the ſettlement of the mother; Rex 
v, Sant Botolph without Biſhopſgate, H. 28 G. 2. B. S. C. No. 118. Rex v. Saint 
aher Bethnal-Green, M. 33 G. 2. B.S C. No. 1 153. 
7 "By children at their father's ſettlement after 30 year's cohabitation with the mo- 
ther, though the marriage is doubtful; and the huſband ſhall not be admitted to dif- 
;,provejt-; Hex v. Stockland, T. 2 G. 3. B. S. C 163. 
,»1;By:obildren of a certificate- man where he gains a ſettlement by purchaſe. Ker 
vr Heddington, T. 10 C 17 G. 2. B. S. C. No. 75. 
if father and mother are removed as man and wife, and the order e ufkengsdl. 
their children born afterwards ſhall have the father's ſettlement, and evidence ſhall 
not be allowed to ſhew that the father and mother were not married. Nat v. Weed 


e 10 6. e No 67, - ry! 


5159 


at B. 285 Egjiaþ6h 99 


5 renting 101. a year in value, though the rent is ſinaller. South Sydenham v. Renting. 
Leneuton, T 36. Str. 57 Rex v. Saint Matthew Bethnal Green, H'7 G. 3. 


©B.S C. 13; 8 
oroBy renting | an intire tenement of 10/7. in two pariſhes, ſettleinent where the 


hoy ſtands. bid. | 
© By renting 91. 10s. in one pariſh, and 3 / in another adjacent, (though ſpatute te= 
+nements,) of the ſame perſon, ſettlement where he lives. E fred v. Holliburne, M. 


238 2 Str 84 
By a leaſe. at will, and occupation. Cranly v. Saint Mary Guilford, H _ 


Str 502. 
- ;By.centing a coney-warren. Kinver v Stone, H. 12 G. Str. 678. 
| * @priſoner renting a houſe within the rules, and paying taxes. fr. Marge- 
"Tv. Saint Martin, H. 5 GC. 2. Str. 924. 
By renting a windmill. Rex v. Butley, T. 10 G. 2 Str. 1077. B S. c Ns. 33. 
Px renting, 101 though it is too dear, though he has ſaid it was to gain a ſettle- ; 
Ment, and though, he is not of ability to ſtock it. Rex v. Agon, T. 14 a 15 G. 


3200 B F. C.. No. 59 | 
51:28 taking for a year, and living there half a year, and paying the half year rent. 


7 Minterbuurn. H. 4 G. 3 B. S. C. No. 167. 0 

y renting tenement of 10/ and paying the whole rent, and living above 40 "lb 

chin part of it worth 405. without ever occupying the reſt, but letting it off to 8 
tenants immediately. Rex v. Llandverras, M. 7 G. 3. B. S. C. No. 184. | 
-1:b;By renting 10 “. whether diſtinct or intire, whether in one pariſh' or more, Gttle- op 
Dent where he lives. Rex v Sandwich, J. 8 & 9G.2. B. S. C. No. 13 Ner v. 

i Tint Lewrence Wincheſter, P. 8 G. 3. B. S. U. No. 19 7 904; , 
By renting the moiety of a tenement as tenant at will, Une e Watery ee 

per annum, whether it is taken jointly of the landlord, or whether the original 
 tnant'takes in a partner. Rex v. Duns Tew. T. 29 & 330 2. B. S. C Noe. 128. 

If By renting tenement of 10/. yearly value, how, 5 it is not taken for à Whole 

ee and 40 day's refidence, Rex v. Shenft Mone, 2 G. 2. B. S. C. No. 151. 
hex v. Saint Lawrence Wincheſler, P. 8 G. 3- B.S. . N. No” 190. Rex v. Stanton 
under Bardon, H. 6 G. 3. B. S. C. No. 178. Rex v. Samt Mytthew'Bethual-Green, 

Me G. 3. B. 8. C. ; M8; 185. | 

ene By Fenting;ſtable b y 2 job-Coachman for the ſtanding of the horſes ſupplied by 
bing to the ellar. er Ye Faint. Margaret Fiſhfreet, H. it G. 1. B. S. C. 


0. 212. 'Q bil v 214; + 


, 0 renting part of a hon nd furniſhing it, though Fn one door and one ſtuir- 


led ene co PEI... Rex v. 5 e — er 2 80 8 — 


er Wes 061 


Ie or r nA 0 . 
* vio 2 

Ty ur ee n S N. This s ruled late a+ pigh ade, pd: no defence 

and ſcemt conitrary to the doctritie laid down byLord Marduicke, that no part 

of a houſe can be. ſaid to be i in ms tenure or qoeupation 0 of A odger. Nudier v. Lonks 


8 7. 9G. 2. B. C. H. zoy. Coy e 


I 


| being rated and yin / for both.ace neced F Sea: Sara, M G. 2. 
S. N Sr, 1555 . . 10 G. 2. B. S. C. No. 30. a 
But if the rate is thus T. C. or tenant,” and the tenant pays, he gains ſettlement; 
fof this is ſufficient notice, and it is not neceſſary that he be expreſsly named. Rex 
v. Painfwick, T. 31 G. 2. B. S. C. No. 148. 
Though the tenement is not of 30 J. value, if it comes by marriage: ſettlement. 
Y Rex v. Worth, M. 10 G. 2. B. S. C. No. 27. Or even though it be by purchaſe, Hex 
- | Uſculme, 7. 30& 31 G. 2. B. S. C. No. 138. 
3 3 Though it is not a parochial tax (as land- tax) and though it is not for a whole 
+ Rex v. Bramley, H. 9 G. 2. B. S. C. No. 22. 
Though the _— is repaid by his landlord, and that by previous agreement, 
Rex v. Chidingfold, H. 30 G. 2. B. S. C. No. 132. Rex v. Fulbam, M. 33 G. 2. 
| B. S. C. No. 155. Nerv. Openſbaw, P. 4 G. 3. B. S. C. No. 168. 
a tide-waiter rated and paying to land- tax, tho' repaid by the collector. Rex 
- v. Oakebampton, P. 7 6. 2. B. S. C. No. 3. 
N By a man occupying nothing, but living with his mother an occupier, and he 
charged as occupier, and paying rates accordingly. Rex v. Stapleton, M. 10 G. z. 
B. S. C. No. 200. 


— * * 
4 * + 
- 


75 
P 


A Settlement is ot gained by 


„ Ana- Hiviog the remainder of a term in a cottage, unleſs he takes out letters of ad- 


tor. miniſtration within that term. Rex v. Widworthy, T. 10 & 11 G. 2. B. S. C. 
No. 34. | | 
* Apprentice | By apprentice, where the maſter keeps ſhop in one 2 and lies in another 
p and the apprentice in a third. Rex v. Saint Olave Jeury, P 3 G. Str. 51. Sed 
contra poſt. 


| If the duty on apprentices is not paid, in caſes when it ought to be paid, Curen- 

Wo, ien v. Laland, P. 4 G. 2. Us 9oz. Or if the indentures are not ſtampt according 

to 3 V & NM. c 21. ,. 1 Rex v. Holbeck, M. 16 G. 2. B. S. C. No. 69. Rex 

1 v. Llanvair, T. 17 & 18 0 2. B. S. C. No. 80. Rex v. Sowerby, H. 24 G. 2. 
—_ B. S. C. No. 130. 

=. Where no indenture is 3 Rex v Stratton, P. 21 G. 2. B. S. C. No. 94. 

Rex v. Saint Mary Kalendar. B. S. C. No 95. Rex v. Whitchurch canonicerum, 

T. = # B. S. C. No. 173. Rex v. All-ſaints a, H. 10 G. 3. B. S. C 


N 5 | "= 

* wo Bee Ser not party to the indenture, if one of the juſtices is not 
1 x 24 e quorum. Rex v. * P. 12 G. 2. Str. 1110. B. §. C. 
1 | o. 41 | 
_ Unleſs a binding within the act appears. Rex v. Saint Helen's Abington, T. 226 


| - | 23 G. 2. B. S. C. No. 104. 
; If the maſter, tho he had not a certificate at the time of binding, yet obtains 
one before the apprentice has ſerved forty days. Rex v. Weſtbury, H. 32 G. 2. 
B. S. C. No. 150. 
If it appears to have been only by a parol binding. Ks Mawnan, H. 22 G. 2. 
B. S. C, No. 12. 
By the apprentice's ſerving another without the privity of his maſter, who had 
. failed. | Rex v. Puckington,. F. 10 G. Fore. 321. I.. Raym. 1352. Sir. 582. 
£ Or by. ſerving another after the indentures are delivered up, tho' the time il 
— | not Expired, and the maſter knows and approves of it. Kere v. Norton, M. 9 G. 3 
e B. S. C. No. 293. 
120 By being tucked over, and ring a cntibonte-man. Rex v. Runſey infra, P.9 
2 B. 8. C. No. 1998. 
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"If there is not reſidence. Waokey v. Hinton Blewet, M. 8 G. Str. 456. Eſtate. 


The office of conſtable, if not preſented at the leet as the cuſtom has been. Rex Executing. 
v. Winterbuurn, H. 4 G. 3. B. S. C. No 167, $ D321, 

Or tho' ſworn in at the leet, if it appears that he does not ſerve on his own ac- 
count. Rex v. Allcannings, H. 9 G. 3. B.S. C. No. 196. 


By living 40 years, attending the leet, amending the highways, having a PEW Habitation. 
in church, five children, and doing watch and ward, if there is no notice in wri- 
ting. Aldenham'v. Abbot's Langley, H. 3 G. 2. Str. 8:3, e e * 
In an extraparochial place conſiſting of two houſes, or of five houſes and farms, 
if it has not the reputation of a vill, or has not officers. Denham v. Dalham, H. 
8 C. 2. Str. 1004. B. S. C. No. 11. Stoke Prior v. Grafton, P. 10 G. 2. Str. 
| 1091, B. S. C. No. 31. „ 


If there is not an hiring for a year, either expreſsly, or in law. Rex v. Dedham, Hiring and 
M. 10 6. 3, B. S. C. No, a02. Rex v. Bradnincb, H. 10 G. 3. B. S. C. No. 206. _m—_ 
Kex v. Louiber, H. 11 G. 3. B. S. C. No 210. | | | 
On if there ĩs not a reciprocal engagement on the ſervant to ſerve, id. 
By ſeveral hitings and ſervices for eleven months each to the ſame perſon, with 


* 


LET] 


only a week intervening. Rex v. Haughton, H. 4 G. Str. 83. Pg 
By a year's ſervice, if two days be on liking before the hiring. . Coombe v. Weſt - 
woodbay, H. 5 G. Str. 143. Hex v. Lam, M. 25 G. 2. B. F. C. No. 109. 
Ey ſervice» from the fair after Michaclmas. to Michaelmas. Rex v. Weſtwoodbay, 
id. 7. 4 C. 2. Fort. 3o3. Rex v. Newton, M. 14 C. 2. B. S. C. No. 6. 
By hiring for a year, and ſerving eleven months, tho' he had been a weekly ſer- 
vant for ſome time before; for two ſervices not quſdem generis cannot be coupled 
| together. Rex v. MWrington, M. 22 G. 2 B. S. C. No. 98. 8 5 
Il the ſervant goes away twelve days before the expiration, tho with his maſter's 
conſent, and he has his whole wages. Seaford v. Caſtle Church, M. 9 G. 2. Str. 
1022 B. F. C. No. 20. | | „„ to} R$ DE IE 
Afahefervant is hired for a year, with liberty to be abſent the harveſt-month, 
and is accordingly abſent Rex v. Biſhops Hatfield, H. 31 G. 2. B. S. C. No. 141. 
I the ſervant was a pariſh-apprentice, and diſcharged by his maſter with his 
On conſent, but without the conſent of the pariſh-officers ; he being under age 
at the time. ef the diſcharge, and no explicit leave to a particular ſervice. Nex v. 
ee de opt fre os 6 nes DER: 
I che ſervant is hired for three years, to work eleven hours a day on the ſix 
working days, and all the reſt of the time and Sundays to be his own maſter. 
nex'v. Macclesfield; P31 G. 2. B. S. C. No. 146. n 
If che fri contract for a year. is diſſolved, it cannot be connected with a ſubſe- * 
Fedtelervices Rex v. Cauenſiwell, P. 31G. 2. B. & C. No. 147. Rex v. Roſs, \ «44rd 


. 1 * * 4 
K | | | | If N 
$ * 5 11 
0 * * 


2 


W 3. B. S. C. No. 215. 


| £4p2 


Rex v. Alton, P. 30 G. 2. B. S. C. No. 134. 


Marriage. 


Parentage. 


Taxes. | 


-_ 


RY iftifra boy vf eight years old is taken in out of charity, and no wages or contraꝗ 


lodging; for it is not hiring for a year. Rex v. Saint Peter s Dorcheſter, M. 4G. . 


not removable till ac⁰νsd become: chargeable. Teelby-v. Wellerton, H. 4 G. Si. J. 


A2 pes ο PEB. 


and ſerves ſix years; for a contract in ſuch caſe 


Nabil, * rey S. C. No. 157. Nunn, 


ſhall not be preſumed. Rex y 
2, +Iftthe:ſervant-is'hired/to be paid by the piece, deducting Weh for diet and 


B. S. C. No. 165. | | 
If the exception, to be at his own liberty at all times except uſual working 


hours, is part of the contract. Rex v. Buckland Denham, H. 12 G. 3. B. F. C. No 


218. 
By ſervant attending his maſter to a place of publick reſort (as Scarborough, 


If it is not ſolemnized according to marriage- act, 26 G. 2. c. 33. as if the man 
under age, and not being a widower, is married by licence, without the conſent of 
dis father then living. Rex v. Preſton, M. 33 G. 2. B. S. C. No. 154, 


el. JO) 


By children in the huſband's 3 if he has not lived with his wife. Sai 
Andrew's v. Saint Bride's, P. 3 G. Str. 51. 
By a ſon grown up, who does not remove with his father to another pariſh, 
Eaftwaedbay v. Weftwoodhay, T. 7 G. Sir. 438. Saint Michael Norwich v. 
Saint Matthew Ipſwich, P. 2 G. 2. Str. 831. Kex v. Bugden, H. 21 G. 2, }, 
S. C. No. 93. Rex v. Walpole Saint Peter's, P. 9 G. 3. B. S. C. No. 197. 
By the children of a woman by a former huſband, in her ſecond huſband' 
ſettlement. Rex v. Saint Giles in the Fields, T. 6 & 7 G. 2. B. S. C. No. 2. 
By children in the place where their father purchaſed leſs than 30 J. tho' he 
cannot be removed. Kex v. Salford, H. 4 G. 3. B. S. C. No. 166. 


The paſture of a piece of ground of 10/. per annum. Rex v. Minchin Hampton, 
T. 4 G. 2. Str. 874. | 

A houſe at 10/7. per annum, with covenants to make additions to make it worth 
that rent which it was not before, and theſe covenants not performed. Southwnll 
v. Yoxford, H. 13 G. 2. Str. 1127. B. S. C. No 47. | 

A tenement of 16 J. per annum jointly between two perſons, tho' it had been let 
at 20 l. Rex v. Marden, M. 25G. a. B. S. C. No. 111. 

A meſſuage, Fc. and feeding for fixteen cows on lands ſpecified, tho' the rent 
above 10 J. for it is not a tenement. Rex v. Lotherly, H. 25 G. 2. B. S. ( 
No. 113. | 1 

\ A pt. AO of 8 J. per annum, and being joint tenant for 3 l 15 l. and to pay 44. 
for ſome privileges. Rex v. Kniveton, P. 33 G. 2. B. S. C. No. 159. 
A farm of 44 /. for a year, and living there three weeks, and then under a new 
agteement living in part of the premiſſes not under leaſe, for a year, nor of 100 
value; for the one cannot be tacked to the other. Rex v. Deluyn, T. 8 G 96.2 


| B. S. C. No. 16. 


If be is not rated, tho he pays. Rex v. Sarrat, M. 9G. 2. B. S. C. No. 2. 
Ne v. Bramſhaw, M. 10 G. 2. B. S. C. No. 29. Rex v. Lower Walton, H. 10 
G. 2. B. S. C. No. 30. Rex v. Stanlake, M. 9 G. 2. B. S. C. No. 192. 

The workmen in a dock-yard (as Sheer neſi) gain no ſettlement in virtue of ths 
money ſtopt out of their wages for the ſupport of the poor of that ville, for it i 
not a publick rate or levy.” © Rex v. Friend ſbury, T. 9 G. 3. B. S. C. No. 199. 


; uf the ordering part is by two juſtices, it is good, though the complaint was only 
to one. Rem v. Weſtwood, H. 4 8. Str. 73. | | 
7. To Avas the place of bis laſt legal ſettlement, bad; there muſt be an adjudication 


\- 1Certificate-man cannot be removed becauſe likely to become chargeable ; he 3 


Nen v. Harbeſſon, H. 22 G. 2. B. S. C. No. 100. Ne v. Kingſwood, . 29 6. 2 


4 
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perſom cannot be removed becauſe he may become chargeable;vit muſt be 
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J Order to remove A. and bis family quaſhed as to the family, à too general, but 

| confitmed as to AH. himſelf. That he zs likely to become chargeable; and that 5. 

du the place of his laſt legal ſettlement, well enough, on authority of a former 
caſe. Beaſton v. Sciſſon, M. 5 G. Str. 114. Wi 1 

Likely to become chargeable, is ſufficient, without ſaying, 7 the pariſh from whence 
removed. Rex v. Witham, H. 5 G. Str. 142. Maidſtone v. Dithing, M. 7 G, Str. 
203. Rex v. Leofield, P. 12 C. Str. 698. 

A. and his wife is come into your pariſh, ſhall not vitiate order; for it is not ne- 
ceſſary to ſhew they came in, only that they endeavoured to ſettle. Rex v. Scuth 
Marſion, T. 5 G. Or. 189. 

B. R. will not make intendments to deſtroy an order; ſo if the order recites, that 
A. was hired, and ſerved a year, and gained no other ſettlement before his death, and 
therefore remove his widow and her children to that pariſh; it is to be intended that 
he was not married at the hiring, and that her children are by him, and not a former 
huſband. Ratcliffe Culy v. Exell, M 6G. Str, 211, | 
An order of reverſal is final between the two pariſhes only; if it be confirmed, it 
is final to all. Litile Bitham v. Somerby, M. 6 C. Str. 232. 

In an order to remove a certificate-man, it is not neceſſary to ſay he had gained no 
ſettlement there during his reſidence there. Barleycroft v. Cole Overton, M. 7G. 

tr. 402. 5 | 
f Ifie ſays the certificate was allowed according to the act of parliament, it need 
not ſay it was atteſted; for that is implied in it. Bid. 

Order of removal muſt be final, and not conditional; and it muſt be poſitive, and 
not we believe. Stallemberg v. Haney, H. 5 G. Fort. 323. | 

If an order to remove from A. to B. be quaſhed on appeal on the merits, and four 

s after another order to remove from A. to B. B. K. will not intend a new ſet- 
tlement. Capel v. Weſt Pecham, M. 12 G. Fort. 327. S. P. Foftonv. Carlton, T. 
96. Str. 567. | : | | 

One order cannot remove two perſons on different ſettlements. Chereton v. Compe 


ton, M.8G. Str. 471. | 
Adjudication of huſband's ſettlement ſufficient for wife and child. Hobey v. 


Kingſbury, T. 8 G. Str. 527. | 
An order to remove a married woman is good, if it does not appear that ſhe is 
ſent from her huſband. Saint Michael v. Nunny, H. 9 G. Str. 544, 
A bill of exceptions does not lie to orders concerning ſettlements, Rex v. Preſton, 
P. 96. 2. Str. 1040. B. R. H. 249. B. S. C. No. 24. W 
Where a man and his children are ſent as a&ually ſettled, it is not neceſſary to 
ſet out the ages of the children; though where they are ſent conſequentially to the 
father's ſettlement, it is. Heplonſtall v Evingdon, T. 9 G. 2. Str. 1047. : 
The examination of the pauper muſt be by the two juſtices who ſign the order. 
Rex v. Wykes, T. 11 G. 2. Str. 1092. MS, 
If two juſtices make an order in January, and in April one of them and another 
{call in the order, and make another to another place, (pending an appeal to the firſt,) 
which is afterwards confirmed at an adjourned Seſſion, which does not ſay when the 
original Seſſions were held, and therefore void; the firſt order is good, and the others 
bad. Rex v. Harrouby, P. 10 G. 2. B. S. C. No, 32. . | 
There muſt be either an expreſs adjudication, or a plain reference, that the pau- 
per is likely to become chargeable to the pariſh whence removed; Rex v. Bourn, 
P. 8 G. 2. B. S. C. No. 12. Rex v. Ufculm, M. 13G. 2. B. S. C. No. 45. Rex 
v. Netherton, M. 13 G. 2. B. S. C. No. 46. ; 3 Fs 
- Adjudication that it was the laſt legal ſettlement of a wife and daughter, is ſuf- 
ficient, without ſaying it was the huſband's; for the wife could have no other. Rex 
V. Hgber Walton, H. 14 C. 2. B. S. C. No. 57. 3 3 
But the adjudication is not ſufficient, if it is only that H. was the ſettlement of 
the huſband, though it does not-appear that ſhe is a widow, if ſhe is not removed as 
his wife, nor the children as bis children. There muſt be an adjudication of the 
ſettlement of the children or of the mother. Rex v. Mansfield, H. 9G. 2. B. S. C. 
No. 23. Rex v. Great Bedwin, H. 8 G. 3. B. S. C. No. 188. e A 
8 | e | 1 
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10 cate tink it cnt hex 500 Gated to, for ale B. R. cannot take it to 
be ſo. Rex v. Weſton, T. 148 B. 5. o. 59. 

* fetence $9. the name of . 8 in cen beg is ſuffcient. Rex V. Baur, 
P. 8 2. B. S. C. No. 12. Rex v. NVeulm, M. 13 4. B. FS. (C. No. 85 Rex v 
Great Bedwin, = tf, 13 & 146. 2. B. . C. 58. Fs v. Llanriqdd, H. 10 G N 
S. C. No. 204. 

An order of temoval ſubmitted to, and not reed from, is concluſive upon the 
non-appealing pariſh as againſt all the world, (but not if it is given up by the pariſh 
in whoſe favour it is made, to ſave the trouble of appeal.) Rex v. Berkfw:ll, M. 
G.2. B. . C. No. 60. Rex v. Sutton Saint Nicholas, T. 21 &22G.2. B. §. ( 
96. Rex v. Silchefter, H. 6 G. 3. B. S. C. 176. Rex v. Llanrtydd, J. 10 C. z. 3. 
S. C. No. 204. | 

Aid it is conclufive not only as againſt another pariſh, but even with another 
| towels in che ſame pariſh. Rex. v. Kirkby Stephen, T. 10 G. 3. B. S. C. No, 


Y011009904 Þ 


"UF + a kridicaticn f is, that the place is the ſettlement of the father, the children's 
ages muſt be ſet out; but if it be, that it is the ſettlement of the children them. 
ſelves, they need not. Rex v. Heptonſtall, J. 10G. 2. B. S. C. No. 26. Rex v 
Ufculm, M. 1 G. 2. B. S. C. No. 45. Rex v. Bowling, P. 15 G. 2. B. S. C. No. 
63. Rex. v. Macley, H. 16 G. 2. B. S. C. No. 70. Rex v. Stanfield, P. 16 C. 2. 
B. S. C. No. 2. Rex v. Normanton, P. 16G. 2. B. S. C. No. 73. 

If the original order ſets forth, that the pauper is ſettled at A. where be lined a a 

' hired ſervant a year, it is well enough, for it was unneceſſary; but if it had been in 
a Seſſions order for the opinion of court, it would have been bad, if it had not {aid 
he was hired for a year. Rex v. Madley, H. 16 G. 2. B.S. C. No. 70. 

No perſon can be removed from a pariſh where he has an eſtate. Rex v. Hall, 
P. 13 C. 2. Str. 1131. B. S. C. No. 45. And conſequently a wife or child can- 
not be removed from the man's tenement as long as it remains his, though he is not 
bs and though his and their ſettlement is at another place, Rex v. Leeds, P. 4 

G. 3. B S. C. No. 169. 

'A child is not intitled to remain with its/grandmother for nurture, but may be 
remoyed from her to its ſettlement, though the is liable to allow for its mainte- 
nahee. Did. 

Anorder to remove a woman and ber children to her huſband's ſettlement, is bad 
as to the children, for they may be by another man, Rex v. Normanton, P. 16G. 
2. B. S. C. No. 73. 

The order muſt ſhew, that the juſtices have jarifdidtion ; therefore if no county 
is named in the margin, and the two pariſhes named are in different counties, and 
the juſtices Nile themſelves of the county aforeſaid, it is bad; for it does not appear 

they were of the proper county. Rex v. Stepney, P. 8 G. 2. B. S. C. No. 8. 
be order muſt expreſs, that one of the juſtices is of the quorum. Rex v. Star 
4b, T. 138 14 C. 2. B. S. C. No. 50. Maltbamdale v. Great Mitton. One ubert- 
of, is good. And whereof, bad, for it is inſenſible. 7bid. FRY, 

And it cannot be amended. Rex v. Kay, M. 11 G. 2. Andr. 67. 

It muſt likewiſe ſhew, that complaint was made; for without that they have 10 | 

juriſdiction. Rex v. Hareby, H. 12G. 2. Andr. 361. 

An order muſt not be founded on an examination tranſmitted Foro other juſtices. 

Rex v. Coln Saint Aldwins, M. 13 G. 2. B. S. C. No. 44. 

Both juſtices ought to be preſent at the viva voce examination of the witneſſes 

| Bid. "Sed Q. If they muſt be together, or if it is ſufficient that each examines all 

the witneſſes and Hants ſeparately before he makes the order, which 1 is a comme! 

Practice where juſtices live remote 8 om each other. 

Fiormerly, a juſtice could not make an order of removal from a pariſh where he 
Was an inhabitant and rated. Rex v. Great Chart, M. 16 6 2 B. S. C. No 6b. 
On occaſion of that caſe was made the 9 16 G. 2. c. 18. which hee ju- 

Wy ſtices to act originally in pariſhes where they are rated, but not on an appeal. 

As ſervant cannot be removed from his ſerbice. Semb. Rex v. Ozleworth, T. 240 

25 G. 2. B. S. C. No. 108. Yet Lee C. J. in Rex v Fittleworth, M. 18 G. 2. 5.5 

0 No. 81. ſays, there is no caſe to prove that ſer vants are not removable during thei 


ſervice, and that he ſhould very much doubt it. 
* A certificate” 


Jos TICES OF PEACE. 


Leet ee aban aktuslly ferving an annbal office) may be femoved oh becoming 
ally chargeable. Rex v. Fircleworth, M. 18 C. 2. B. S. C. No. 81. 


0 


ariſh lies in two counties, J. and B. and there is no overſeer fot the part in 
A. 245 overſeer for the patt in B. and churchwarden for the whole pariſh; a 
having gained ſettlement in the part in 4. may be removed there, and deli- 
vered to the churchwarden. Rex v. Mereval, H. 10 G. 3. B. S. C. No. 20 . 


the preſent tenſe, and adjudges that they are ſo at the time of making the order. 
Fer v. Honiton, P. 11 G. 3. B. S. C. No. 213. | | 


If a pauper is removed by order from A. to B. B. gives notice of appeal, on 


and next Seſſions ſet both aſide as fraudulent; B. R. will quaſh the firſt order as pro- 
tly quaſhable, and will intend it was late ſerved, as the appeal was at next Seſſions 
ot one, and quaſh the order of confirmation as not being on appeal, and conſequently 
wilbour juriſdiction; (Q. de ceo & v. Rex v. Woodcheſter, M. 16 G. 2. B. S. C. No. 
67% and will quaſh the latter part of the ſecond Seſſions- order, that reſcinded the 
confirmation, as not being properly before them. Road v. North Bradley, T. 15 G. 
2. Str. 1168. ö | 
By flat. 13 G. 3. c. 82. Woman and child removed from lying-in-hoſpital to her 
pariſh within 20 miles, the expence to be paid by that pariſh, WS 


making, and reciting they were ſurpriſed. Pancras v. Rumbald. Str. 6. 
| An order confirmed at Seſſions, whether on appeal or for want of appeal, is con- 
cluſive as to all the world; and with reſpect to children born afterwards, as well as the 
parents. Rex v. Cirenceſter, H. 8 G. 2. B. S. C. No. 6. Rex v. Woodchefter, M. 
16 G. 2. B. S. C. No. 67. | 


| Tf diſcharged or quaſhed on the merits, ( ſecus if quaſhed for want of form,) it is 
| concluſive between the two contending pariſhes, but not as to others. Bid. Rex 


C. No. 135. - 5 | 

But an u to be underſtood only where the circumſtances remain the ſame, and 
not where any new cauſe of removal has ariſen : as if an order to remove a certifi- 
| cate-man /iZely to become chargeable is quaſhed, yet he may be afterwards removed 
| if afFually chargeable, Bid. Rex v. O/gathot pe, P. 19 G. 2. B. S. C. No. 89. 

A vagrant paſs-warrant unappealed from, has not the ſame effect as an order of 
removal unappealed from. Rex v. Stanfield, P. 16 G. 2. B. S. C. No. 72. Rex v. 
Upmerden, F. 16 G. 2. B. S. C. No. 74. 9 5 

If an order is quaſhed on appeal, it is not neceſſary to ſay, at the appeal of the 
party grieved. Rex v. Almanbury, T. 4 6. Str. 96. Fort. 301. 


vellions, reoiting that they had peruſed the charter of A. and it did not appear 


red; the juſtices might have it, though it did not appear by the charter of 4, Al- 
E ee P. 6 G. Str. 300. 5 AT” 1 
_ The Seſſions may appoint what notice ſhall be given upon a s, and diſmiſs 
ippeal for want of ie.” | Anon, T. 6G. Str. 315. e * 
The appeal muſt be at the next Seſſions after the removal, not after the date of 
"the order. Rex v. Norton, P. 2 C. 2. Str. 831. ESL HED 7-40) we 
Where there is a general order of two juſtices good on the face of .it, and the 
Party appeals to the Seſſions, and they make an order ſpecially, ſtating the caſe, the 


on it accordingly.” Rex v. Reading, M. 8 G. 2. B. R. H. 79. 
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ud children may be removed without the huſband; to his ſettlement, if 
they ng not he are the intruders. Rex v. Ironacton, M. 14 G. 2. B. S. C. No 53, 
Ka: 


An adjudication that the paupers have become chargeable, is good; for it imports 


| which 4. take him back, and get their order confirmed at Seſſions nevertheleſs ; 


I an order of removal of two juſtices (quorum unus) be quaſhed by an order of 


eby that either of the two juſtices were of the quorum, and therefore, Sc. theor- _ 
der of Seffions ſhall be quaſhed, for the want of juriſdiction is not ſufficiently aver- 


eourt Will take the ſpecial caſe to be the foundation of the firſt order, and determine 


* he court will take notice of facts ſtated in an order of Seſſions, though the or- 


4 g 


v. Bradenbam, P. 29 G. 2. B. S. C. No. 127. Rex v. Bentley, P. 30G. 2. B. S. 


Two juſtices may ſuperſede their own order of removal of a pauper, ſoon after the f (B. 744) 
ppeal. 


* 1 
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A 7 77 name of th e county Ka, margin is fafſicient.. 1 v. Baurn, 

P. 8 G. . B %. No. 12, Rex v. Ujcalm, . 13 py Fo K. C. No. 45. Rex v. 
G5 Balle, T. 13 & 146. 2. B. F. C. 58. "Rex v. lanrtydd, . 10 C. 3. B. 
S. C. No. 204. 

An order of temoval ſubmnitted to, and not pete, from, i is chnctob5e upon the 
non-appealing pa riſh as againſt all the world, (but not if it is given up by the Pariſh 
in whoſe Favour i. it is made, to ſave the trouble of appeal.) Rex v. Berkfwell, M. 15 
G. 2. B. &. C. No. 60. Rex v. Sutton Saint Nicholas, T. 21 &-22 G. 2. WS S.C 
96. Rex v. Silchefler, H. 6G. 3. B. S. C. 176. Rex v. Llanrlydd, 7. 10G. 3. B. 


S. C. No. 204. 


\ _ 


= | And it is concluſive not only as againſt another pariſh, but even with another 


n the ſame Pariſh. Rex. v. Kirkby Stephen, T. 10 G. 3. B. S. C. No, 
2 * 
f Uh khcdication is, that the place is the ſettlement of the father, the children's 
uſt be ſet out; but if it be, that it is the ſettlement of the children them. 
fete t they need not. Rex v. Heptinftall, T. 10G. 2. B. S. C. No. 26. Rexy, 
Ufcillm, M. 1 G. 2. B. S. C. No. 45. Rex v. Bowling, P. 15 G. 2. B. S. C. No. 
63. Rex. v. Matley, H. 16G. 2. B. S. C. No. 70. Rex v. Stanfield, P. 16 C. 2. 
B. S. U. No. 2. Rexv. Normanton, P. 16G. 2. B. S. C. No. 73. 
If the original order ſets forth, that the pauper is ſettled at A. 54; he lived as a 
-' hired ſervant a year, it is well enough, for it was unneceſſary; but if it had been in 
s a Seſſions order for the opinion of court, it would have been bad, if it had not ſaid 
he was hired for a year. Rex v. Madley, H. 16 G. 2. B.S.C. No. 70. 

No perſon can be removed from a pariſh where he has an eſtate. Rex v. Hasfield, 
P. 13 C. 2. Str. 1131. B. S. C. No. 49. And conſequently a wife or child can- 
not be removed from the man's tenement as long as it remains his, though he is not 
there, and though his and their ſettlement 1s at another place. Rex v. Leeds, P. 4 

G. 3. B f. C. No. 169. 

'A child is not intitled to remain with its grandmother for burture, but may be 
removed from her to its ſettlement, though the. is liable to allow for its mainte- 
nahee, Did. 

; An order to remove a woman and her children to her huſband's ſettlement, i is bad 
| as to the children, for they may be by another man. Rex v. Normanton, P. 16G, 
= 2. B. S. C. No. 73. 
The order muſt ſhew, that the juſtices have jarifdidtion ; therefore if no county 
is named in the margin, and the two pariſhes named are in different counties, and 
the fuſtices ile themſelves of the county gforeſaid, it is bad; for it does not 19 8 
they were of the proper county. Rex v. Stepney, P. 8 G. 2. B. S. C. No. 
AI be order muſt expreſs, that one of the juſtices is of the quorum. Rex v v. Stan- 
oe 45 „ T. 138 14 6. 2. B. S. C. No. ; 50. Walthamaale v. Great Mitton. We 
: | 9s good, And beret bad, for it is inſenſible. Bid. 
. And it cannot be amended. Rex v. Kay, M. 11 G. 2. Andr. 975 
1 It muſt likewiſe thew, that complaint was made; for without that they have no 
. jurifdiction. Rex v. Hareby, H. 12 G. 2. Aulr. 301. | 
An order muſt not be founded on an examination tranſmitted fvin other juſtices. 
Rex v. Coln Saint Alduins, M. 13 G. 2. B. S. C. No. 44. 
Both juſtices ought to be preſent at the viva voce examination of the witneſſes. 
Bid. Std Q. If they muſt be together, or if it is ſufficient that each examines all 
the witneſſes and evidence feparately before he makes the order, which 1 is a common 
Ffaßtiee where juſtices live remote 5 rom each other. 5 
Formerly, a juſtice could not make an order of removal from a patilh We be 
Was an inhabitant and rated. Rex v. Great Chart, M. 16 6 2 B. S. C. No 68. 
On occaſion of that caſe was made the far: 16 G. 2; c. 18. which authoriſcs ju- 
ſtices to act originally in pariſhes where they are rated, but not on an appeal. 

5 A ſervant cannot be removed from his ſervice. Semb. Rex v. Ozlewortb, T. 24 8 

. 25 C. 2. B. S. C. No. 108. Yet Le C. J. in Rex v Fittleworth, M. 18 G. 2. B. 5. 
r © No. 81. ſays, there is no caſe to prove that ſervants are not removable during their 


ſervice, and that he ſhould very much doubt it. | 
3 | 3 A certificate- 


* 
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=. JUSTICES OF P RiA'C-E, 
ff certificate-man'sRually/ferving an annual office may be femioved oh becoming 
iy chargeable. Rex v. Hittleworth, M. 18 G. 2. B. S. C. No. 81. , 
Noi and children may. be removed without the huſband; to his ſettlement, if 


3 lies in two counties, 4. and B. and there is no overſeer fot the part in 
A. but an overſeer for the patt in B. and churchwarden for the whole pariſh; a 
perſon having gained ſettlement in the part in A. may be removed there, and deli- 
yered to the churchwarden. Rex v. Mereval, H. 10 G. 3. B. S. C. No. 20 5. 


An adjudication that the paupers have become 7 gre is good; for it imports 


the preſent tenſe, and adjudges that they are ſo at the time of making the order, 
Rex v. Honiton, P. 11 G. 3. B. S. C. No. 213. | 
If a pauper is removed by order from A. to B. B. gives notice of appeal, on 
which 4. take him back, and get their order confirmed at Seſſions nevertheleſs; 
and next Seſſions ſet both aſide as fraudulent; B. R. will quaſh the firſt order as pro- 
fly quaſhable, and will intend it was late ſerved, as the appeal was at next Seffions 
ut one, and quaſh the order of confirmation as not being on appeal, and conſequently 
aoithout juriſdiction; (Q. de ceo & v. Rex v. Woodcheſter, M. 16 G. 2. B. S. C. No. 
67. and will quaſh the latter part of the ſecond Seſſions- order, that reſcinded the 
confirmation, as not being properly before them. Road v. North Bradley, T. 15 G. 
Str. 1168. 
x By fat. 13 G. 3.c. 82. Woman and child removed from lying-in-hoſpital to her 
pariſh within 20 miles, the expence to be paid by that pariſh. | 


Two juſtices may ſuperſede their own order of removal of a pauper, ſoon after the 
making, and reciting they were ſurpriſed. Pancras v. Rumbald. Str. 6. 

An order confirmed at Seſſions, whether on appeal or for want of appeal, is con- 

clufive as to all the world; and with reſpect to children born afterwards, as well as the 
ts. Rex v. Cirenceſter, H. 8 G. 2. B. S. C. No.6. Rex v. Woodchefter, M. 

106 G. 2. B. S. C. No. 67. | 

I diſcharged or quaſhed on the merits, (ſecus if quaſhed for want of form,) it is 

concluſive between the two contending pariſhes, but not as to others. Bid. Rex 
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od not he are the intruders. Rex v. Ironacton, M. 14 G. 2. B. S. C. No 53. 


(B. 74.) 
Appeal. 


v. Bradenbam, P. 29 G. 2. B. S. C. No. 127, Rex v. Bentley, P. 30 G. 2. B. S. 


But this is to be underſtood only where the circumſtances remain the ſame, and 
not where any new cauſe of removal has ariſen : as if an order to remove a certifi- 
cate-man /itely to become chargeable is quaſhed, yet he may be afterwards removed 
if afually chargeable, Id. Rex v. O/gathorpe, P. 19 G. 2. B. S. C. No. 89. 

A vagrant paſs-warrant unappealed from, has not the ſame effect as an order of 
removal unappealed from. Rex v. Stanfield, P. 16 G. 2. B. S. C. No. 72. Rex v. 
"Upmerden, P. 16 G. 2. B. S. C. No. 74. 1 8 5 ö 
If an order is quaſhed on appeal, it is not neceſſary to ſay, at the appeal of the 
party grieved. Rex v. Almanbury, T. 4G. Str. 96. Fort. 301. 


f an order of removal of two juſtices (quorum unus) be quaſhed by an order of 


Selſions, reoiting that they had peruſed the charter of A. and it did not appear 
eby that either of the two juſtices were of the quorum, and therefore, &c. the or- 


der of Seſſions ſhall be quaſhed, for the want of juriſdiction is not ſufficiently aver- f 


ted the juſtices might have it, though it did not appear by the charter of A. Al- 
brighton v. Skipton, P. 6 G. Str. 300. | 1554S 
The Seffions may appoint what notice ſhall be given upon appeals, and diſmiſs 
_ "appeal for want of it. Anon. T. 6G. Str. 315. 2 

The appeal muſt be at the next Seſſions after the removal, not after the date of 
the order. Rex v. Norton, P. 2 G. 2. Str. 841. 


Where there is a general order of two juſtices good on the face of it, and the 


party appeals to the Seſſions, and they make an order ſpecially, ſtating the caſe, the 


court will take the ſpecial caſe to be the foundation of the firſt order, and determine 


on it accordingly. Rex v. Reading, M. 8 G. 2. B. R. H. 79. 


. The court will take notice of facts ſtated in an order of Seſſions, though the or- 
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OTA T HSO OF PEACE. 
oi PheSMbHrf ming by M NG. 2 r igll amend defects in im bit mot if 
rer — wr e v. Great Bale Tr; 6 
14 G. 2. B. S. C. No. 5 
g Tbus, if it is not ſaid that one of the juſtices is of dle lun, or that it is on the 
complaint of the overſberb, or that the pavper 6 certificate-mait) is become actual 
chargbable; it cannot be amended. 16rd. 7 
Ar appeal-muſt be continued vyadijcuniaicor; notwithſtanding. A conditional td. 
ference to the next judge oſ aſſize, or the Seſſions caunot take we up again, Rex y 
Hedingham Seible, M. II G. 2. B. S. C. No. 35 

Ik an order is made at an adjournment, it muſt ſet forth when the rr 8e ions 
were holden. Rex v. Heptonſtall, T. 10 G. 2. B F. C. No. 26 

IT be Seſſions is not obliged to ſtate a caſe ſpecially ; nor wil che court of B. N. 
fda general order of Seſſions back to have the cafe more fully ſtated, nor order 
the return to be amended, by inſerting the ſtate of the caſe ; nor does a bill of ex. 
ceptions lie. Rex v. Oulten, M. 9 G. 2. B. S. C. No. 19. Rex v. Prefton, P. 
G. 2. B. S. C. No. 24. Nex v. Normanton, P. 16 G. 2. B. S. C. No. 73. Rex v. 

Mayfeld,” Il. 316. 2. B. S. C. No. 144. 

Nor a ſpecial order without conſent. R Wyhe, T. 19 & 20G. 2. B. S. (. 
No. 

_—_ court will, by conſent of both ſides, quaſh all the orders for inſufficiency, 
in order to have the caſe more fall c——_— Rex v. Himley, M. 11 G. 2. B. S. C. 
No. 6. 

fe 80 Seffions ſhould nate the fact, ated not the evidence of the fact. Rex v. Mart- 
FT T. 11 G12 G. 2. B. S. C. No. 38. 

If the original order is for A. B. his wife, and C. and D. their anden, and the 
Seſſions quaſh it as to the ſaid B. and the ſaid children, (omitting it wie, and their 
children,) B. R. will ſend it back to be more fully ſtated, Rex v. Cuckfield, P. 22 G. 
2. B. S. C. No. 103. 

And if it appears likely that there i is a miſtake or omiſſion i in Rating the caſe, the 
court will ſend it back to be amended, notwithſtanding the moſt vehement oppoſi- 
ion. Rex v. Hitcham, H. 33 G. 2. B. S. C. No. 155. 

And if the order amended on new evidence be affirmed, yet che recognizance ſhall 
be diſcharged. Rex v. Hitcham, T. 33 & 34 G:2. B. S. C. No. 161. 

It two juſtices remove a man to A. the order of Seſſions quaſhing it is good, tho 
it ſtates that he lived there, if it does not ſay he was betten there, and though it 
ſtates that he came afterwards to B. where he did not afterwards gain a ſettlement, 
but had a derivative one there before; for they do not give his going to B. as a rea- 
e Rex v. Lower Swell, M. 31 C. 2. B. S. C. NO i140. 

An appeal from an order of removal made by borügb⸗juſtiees muſt be to the 
| Quarter-Seffions of the county; for the Quarter-Seflions of a borough have no ju- 
_riſdiction in it. Rex v. Baſt Donyland, T. 8 G. 3. B. S. C. No. 191. 

The Seffions may ſtate, that it appears to them that a perſon was bound appren- 
tice, though the indenture is not dan to them. Rex v. Eaſt Knoyle, . I 3 & 14 

6. 2. B. S. C. No. 51. 

Seſſions cannot order coſts of maintainiog pauper to attend the eyent of a cauſe, - 
Fer v. Great Chart, M. 16 G. a. B. S. C. No, 68. | 
If the facts are not ſufficiently. ſtated, B. R. will afficm the order. Rex, Saint 
. George Hanover Square, T. 21 & 22 G. 2. B. S. C. No. g7. 

NA deſſions, on ſtating a ſpecial caſe, muſt determine whether a marriage was by 
5 elergyman or Bs if they do not, the order will be quaſhed for fuch imperfect ſtate. 
7 Ker Wi. Langton, 17. G, 2, B. §. C. No. 79. 

1 air When the FEY. is not clear, they ſhall be intended to have dane right, Rex 
Mayfield, nk zl G. 2. B. S. C. No. 144. > 
a 51 
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ub by flat. 17 0. 2.6 8. Idle and diforderly Perſons are 35 

All who threaten to run away, and leave their wives or children to to a 
—— Who unlawfully return to the place whence removed by order of ju 5 
out bringingcortnmy * their oyn pad bo, not * wherewith 


to 


Is 1E O RAO 


A intein ghemſclees, live idle, and refuſe to work for the;comman wages gfithe 
— — 80 about begging, or gathering alms in the: lac where, they 
_ | 483. .001- Ho 11 

262 BY £129! Rogues and vagabonds are 10t 2113. 1G 200 3414: bist 300 t zi Maud 
i A he go about as patent-gatherers, or gatherers of altns, under pretence of 
105 Who go about as collectors for priſons F encers and bear- wards 
n players of anterludes—— Who for gain repreſent any ſtage-entertain- 
„not being authorized by law —Minſtrels, Jugglers . Perſons pretendi 
"to be gypſies, or wandering in the form of Egyptians, or pretending to have fell 
4 kognomy, palmiſtry, or like crafty ſcience, or pretending to tell fortunes ; 
or uling any ſubtil craft to deceive and impoſe on any of his majeſty's ſubjects, or 
playing or, betting at unlawful games or plays Who run away and leave their 
wives and children,' whereby they become chargeable to any place——Petty chap- 
men wandering abroad, not licenſed or otherwiſe authorized by law-——-Perſons 
wandering abroad, lodging in alehouſes, barns, out-houſes, or the open air, not 
ging good account of themſelves Perſons wandering abroad and begging, 
"pretending to be ſoldiers, mariners, ſeafaring-men, or pretending to go to work 
233 perſons wandering abroad and begging. 07 


- 


* 


I. Perſons apprehended begging in their own pariſh, and reſiſting. or 
eſcaping: are liable to the ſame puniſhment as rogues and vagabonds. 

; bY 1.3 Except ſoldiers with certificate from their officers, or the ſecretary at war, 
and mariners and ſeafaring-men with writing under hand and ſeal of juſtice, 
- mentioning the time and place of landing or diſcharge, the place to which ſuch 
ter or mariner is to paſs, the names of the chief places thro' which, and time 


.of Aer. paſſage, while they continue in the direct way, and during the time; or 
h 


erlans.going to work in harveſt, with a certificate ſigned by the miniſter: and 
8 5. warden, or overſeer of the place they inhabit, declaring they have a dwell- 
ing there. | „ N 
by V4. Incorrigible rogues are Wi ry 
E. 3 end=gatherers, offending againſt fat. 13 G. 1. c. 23. being convicted of 
ſuch offence Perſons apprehended as rogues and vagabonds eſcaping, or re- 
[fuſing to go before a juſtice, or to be examined before him, or to be conveyed b 
a paſs after-mentioned, or knowingly giving falſe account of 1 
examination, after warning given them of their puniſhment Rogues and va- 
gabonds eſcaping from houſe of correction before the term for which committed is 
expired Perſons puniſhed as rogues and vagabonds, and diſcharged, commit- 
ing any of the ſaid offences. 75 hel + | 


A ſoldier who leaves his wi 


* 


— 


- 


fe and children chargeable, and -is himſelf billetted 


in another: pariſh, is not a rogue and vagabond within this act; therefore, if com- 


Sitted as ſuch, muſt be diſcharged on hateas corpus. Soldier's caſe, T. 25 & 26 G. 2. 
1 Will. 331. 31] | nde N ut | if ! 
Whether he may not be come at by an order of Seſſion to allow ſo much 
to maintain his children, under 43 Elia. c. 2. ff. 7. ee e 


Whether a wife removed with her huſband, and returnir with her huſband to 
thepariſh whence removed, can be committed with her huſband ? Q. Mr. Nor- 
aun had certificates that it was the practice; Mr, Clayton had known children com- 


witted. ' Baldivin v. Blackmore, P. 31 G. 2 1 B. H. 59 . o 
een of a perſon ſo returning, 10 the bouſe of correction till diſcharged 
n Lier, Tn * 4 ; $487); 
| echion, there to be puniſhed as à vagabond; or, to 4 publick wor kbouſe, there to. 
e Migged in work and labour: and by 17 G. 2. c. 5. it muſt. be to the houſe of 
rreclion, there to be kept to hard labour for any time not exceeding one month. 
Bid. 7 . een 
Ihe juſtice ought to convict before he commit. Semb. Bid. Fl 
By flat, 25 G. 2. c. 36. Every place for publick dancing, muſick, &c. within 20 


miles of Londen, unlicenſed by tour juſtices at Micbaelmas Quarter=Sefſion,. is a diſ- 
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he houſe or place, and conſtable with. warrant may ſeiſe perſons there; to be 


due courſe of law, is illegal; by 13 & 14 C. 2. c. 12. it muſt be, 40 the boſe, of 
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'Perfon.behaving as . AS or miſteela, or as having the Wu is eee 
ment of, 3 gaming-houſe, or diſor r i Il be edremed 
the keeper thereof. + 


(B 97.) Chit under fourteen cannot ad ae hon by fat I2 45 c. 
Who not. Rex v. King's Tranghey, T. 116. Fort. 323. Str. 631. 


(8,78) One jaſtive cannot make an order to remove a'vagrant to his Dukes tho 
Povihment of he cam malte a paſs to paſh him as a W ' Bamber v. Hanington, 2 Ld. Roym. 


® rogue, 1360. 1 Zul 
A Wadde malt be idle as well as diſorderly 4s be committed yy a vagrant, Rex 


. 2. Str. 11047 99 0 
By flat. 14 G. 2. c. 33. J. 3. A juſtice may ſend a bod to the moſt con- 


venient houſe of correction in the county where he dwells. 
By fat. 17 G. 2. c. 5. 1 6 An idle and diforderly perſon may be committed 
by = 


to hard labour for a mon one juſtice, - - © 

By J 6. The juſtices, or two of — hall four times a year (or oftner if need 

be) meet in their diviſions, and order a general privy ſearch in one night thro! their 
gr for rogues and vagabonds; and every juſtice, on information that ſuch are 
any place, ſhall order ſearch; and being apprehended, they ſhall be brought be- 
te Juſtice, who, by J. 7. ſhall examine all vagrants brought before Eim on 
oath; as to their condition and ſettlement, and put it in writing, and tranſmit to 
next, Quarter-Sefſions ; and ſuch juſtice ſhall order ſuch perſons to be publickly 
whipt, vy fend them to the houſe of correction till next Quarter-Seſſions, or a leſs 
time; and may after ſuch whipping er confinement paſs them to their laſt ſettle- 
ment or place of birth; or if under fourteen, and have father or mother, to their 
place of abode, to be delivered to a ariſh-officer;; and by J. 8. ſhall tranſmit a 
duplicate of the paſs with the examination, to the * and ſend a 
duplicate of the examination annexed to the pals. 
By, 9. The Seſſions may order rogue ang vagabond to be kept in houſe of 
correction to hard labour fix months longer, and incorrigible rogue not more than 
two years, or leſs than fix months longer, and to be whipt in manner, times 
and places, as they think fit, and then to be paſſed as aforementioned, or ſent, if 
a male above twelve, to ſerve his majeſty by ſea or land; and if incorrigible rogue 
fo ordered to be detained makes his eſcape, or offend again in Wh. manner, he 
ſhall be guilty of felony, and tranſported for ſeven years.. 

By H. 10. The juſtice, with the paſs, ſhall give a certificate diretting how ſuch 
perſöm f is d be conveyed, and what allowance ene is to have for conveying 
him. 

By . 11. The conſtable ſhall carry the 8 1 the next direct way to the 
place where ſent, if in the ſame county or diviſion where apprehended, if in ano- 
ther (having ſeparate Quarter-Seſſions) then he ſhall deliver him to the conſtable 
of the firſt place in the next county, in the direct way to the place, with the pals 
and. duplicate of examination, taking receipt; and he ſhall apply to a juſtice, who 
ſhall make a like certificate; and ſo on, till he is delivered to the churchwarden of 
the place where ſent, with the paſs and duplicate of examination; and if he thinks 
the examination falſe, he may carry him before a juſtice, who may, on cauſe, com- 
mit him till next Quart er-Seſſions, who may, on cauſe, deal with him as incor- 
er rogue; but he {hall not be removed but Face . two orga as 7 
paupets to their ſettlements. 4 fo 
Wo 12. Vagrants half Er their a 65 Ale. . 

5 3 13. d in hers war. are to e 1 5 examination y of | 

tart Sacco vagrant to the clerk of the pexce, and carry the yagrant-and-paſe to the next 
Place in Scotland, and if the vagrant afterwards be found anger gs begging 0! 


' 


niſbehavipg in England, be ſhall be punithed as incorrigible rogue. 
6. >» „ 44 FF. Mathis of ſhips bound for rand, Ihe of Man, Jerſiy Neal 
. or Scilly, ſhall by juſtice's kh take on board one vagrant for e 
den bene. We land hem 8 at the place fe arrive at, on e of 55 45 7 
7. 10 8 1 5207 27110 Ke In #t 2 
git fig 2 5 8 . wis it aon wing un ol tra Senne | 
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; . 16. Quarter-Seffions ſhall appoint rates for paſſing vagtante, and 


Aenne 


By 17 High- conſtable ſhall pay to petty- conſtable the rates allowed him for 


eee, on penaley of diſtreſs for the ſum allowed; and ſatisfiction to 
petty-cooftable for his trouble. | n 


1 18. Officer counterfeiting or altering certificate, forfeits 501. not con- 
eving, or delivering, or receiving, or giving receipt for vagrant, forfeits 20. 
Ms is be levied by ditreſs. | ; a 4 a A | 
| y 19; The place to which vagrant is paſſed ſhall ſet him at work; if he re- 
fuſe t Work, ſhall carry him before a juſtice, to be committed to hard labour. 


By L 22- Officers not doing their duty, and others obſtructing the execution of 
this act, forfeit from 8 J. to 105. to be levied by diſtreſs, by order of one juſtice. 
By ff. 27. This act is not to alter the method in places where there are di- 
rections by particular ſtatutes. _ 12 170 N 0 
By L 28. Offenders commited whoſe ſettlements cannot be found, ſhall be 
detained in houſe of correction till they can provide for themſelves, or be placed 
by Seſſions as ſervants, apprentices, ſoldiers, mariners, or otherwiſe, in England or 
n | N 
„Warrant to commit a pauper for returning to the town whence removed, zo 
remain A difcharged by due courſe of lau, is bad for if under 13 & 14 C. a. it muſt 
be, if to the houſe of correction, there to be puniſhed as a mall Ao if to a publick 
workhouſe, there to be employed in work and labour ; if under 17 G. 2. it muſt be, 
there to be let to Bard labour for — (any time not exceeding a month.) Bald- 
win v, Blackmore, P. 31 G. 2. 1 B. M. 596, 5 5 
» Whether wife or child returning with huſband or father may be committed ? 
4 / " = E 8 Oy 
. Quarter - Seſſions have a juriſdiction to examine into the accounts of con- 
ſtables, and make deductions. Rex v. Earle, T. 1 G. 3. 2 B. M. 1197, 
A commitment of a rogue and vagabond leaving his family on the pariſh, muſt 


| alledge they are chargeable to the pariſh. Rex v. Hall, H. 5 G. 3. 3B. M. 1636. 


mut doe till che Seſlions, or for a leſs (ſpecified) time. 7bid. | 
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. 17 8. 2. c. 5 1 I any perſon charged by a juſtice deglects to appre- (B. 86.) 
he ble, or carry before a juſtice, an offender againſt that ah, Ir «ber. 


7 


and deliver to con 


IF he is committed till diſcharged according to law and cuſtom, it is bad; it 
Whether formal conviction is neceſſary? Q. Bid. wu 

By fat, 25 G. 2. o. $6. Conſtable, on notice in writing from two inhabitants pay- 
ing ſcot and lot, of perſon keeping bawdy-houſe, gaming-houſe, or diforderly- 
houſe, ſhall go with them to a juſtice, and on their ſwearing their belief of notice, 
and entring into recognizance of 20 J. to give material evidence, conſtable ſhall 


enter into recognizance of 30 J. to proſecute at next Seſſions or Aſſize. He ſhall 


be allowed expences, to be ſettled by two juſtices, and paid by the overſeers; and 
if party convicted, overſcers ſhall pay each of ſaid inhabitants 101, on pain of for- 
feitipg double, 


Joftice ſhall bring party accuſed before him, and bind him over to appear; and 
may take ſecurity for good behaviour in the mean time. | 


Conſtable neglecting bis duty herein forfeits 20 /, 
- Juſtice may examine any perſon brought before him, and charged as vagrant, or 


with ſuſpicion of felony, as to his ſettlement, and alſo way of living; the examina- 
tion. to de ſigned by juſtice and party, and tranſmitted to next Quarter - Seſſions; and 
if not atisfaQtory, and the party does not give ſecurity to appear, juſtice may com- 
mit him for fix days, make overſeers advertiſe him, and time of re-examination, and 
then diſcharge, or deal according to law. ene e 


| By flat. 17 G. 2. c. 5. J 5. Conſtable or other ſach officer neglecting to appte- 1 05. 79.0 
eg lect to 
prehend. 


&, which by J. 22. is to be by forfeiting not more than 5/. nor leſs than 105. to In conftuble 


hend or convey before juſtice any offender, ſhall be puniſhed. as therein after direct- 


the pong, to be levied by dire. 


b forfeits tos. to the poor, to be levied by diftreſs. 


$ houſe or buildings, and doth not apprehend, or give notice to conſtable to ap- 


n 
1 
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1 Uf 23. Whoever permits rogue, vagabond, or incorrigible rogue, to take ſhelter - 
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prehend and carry him before juſtide / ſhalt forfeit from 40 5. to 10 4. half to in- 
\ former} balf to poor, and indemnify the pariſh ; to be levied by diſtreſs, by warrant 
of ont icli to lig 216 01910997 We eee 1G DIR, IR „ 10 nal 
By /. 24. Child above ſeven committed as vagrant may be put out ſervant or ap- 
prentice till 27, or otherwiſe; and the perſon with whom ſuch child was found, if 
found with it after placed out, ſo offending again, ſhall be deemed an incorcigible 
T ay 107} boni 0-229 16619 Bas 08 21D 34 1 1157 39 
By . 25. Vagrant delivered of a child ſhall be detained till ſhe can be ſafely con- 
veyed to a juſtice, who ſhall commit her till Quarter -Seſſions; who may, if cauſe, 
order her to be whipt and detained for fix months. The  treaſurer' ſhall pay the 
charges of ſuch pariſh. The child, if a baſtard, ſhall be ſettled at the mother's ſet- 


tlement, and not where born. 


(u 81.) By. lat. 17 G. 2. c. 5./ 1. Any perſon may apprehend a beggar in his (the beg. 
Reward for | 28 pariſh, and carry him before a juſtice, and ſhall have 5s. from the over. 
_—_— er, which ſhall be allowed in his account. | | 

; By Hi 5. Any perſon may apprehend any offender againſt this act (i. e. idle and 

diſorderly: perſon, rogue and vagabond, or incorrigible rogue, ) and carry him before 
A juſtice; and ſuch perſon (conſtable or not) ſhall have 10 5s. reward from the high- 
conſtable; who ſhall be repaid by treaſurer of county. Conſtable neglecting to pay 


reward forfeits 205. 


(8. 82.) By 12 G. 2. c. 29. J. 13. No part of county- rate may be applied to repair houſes 
Houſe of cor of correction or priſons, but on preſentment of the grand jury. 


. By flat. 14 G. 2. c. 33. . 2. Quarter-Seſſions, where there are no aſſizes, may, 
erected. on preſentment of grand jury, repair, enlarge or purchaſe houſe, or land to build 


on for houſes of correction. 
| Q By fat, 15 G. 2. c. 24. Juſtices of liberties and corporations may commit offen- 
: % ders to the houſes of correction of counties to which ſuch liberty contributes. 
By flat. 17 G. 2. c. 5. ff. 30, Quarter-Seſſions, on preſentment of grand jury, may 
erect or purchaſe, or enlarge houſe of correction, and raiſe money for that purpoſe. 
By J. 31. Houſes of correction are to be under the direction of Quarter-Seflions, 
who may alſo fine or remove'the maſter. | 18 
By J. 33. The expences relating to vagrants, to houſes of correction, and perſons 
there ſent, to be raiſed by Quarter- Seſſions, according to the manner directed in fat. 
12 G. 2. c. 29. UE 
(B. 83.) Juſtices may commit to hard labour till next Quarter-Seſſion, a woman taken on 
Wha may be a general privy ſearch, and charged on oath with being a looſe, idle and diſorderly 
e perſon. Mary Freeman, alias Talbor's caſe, M. 4 G. 2. Str. 882 © 
By „lat. 17 G. 2. c. 5. . 32. When a juſtice has power to commit to houſe of cor- 
rection, and the time and puniſhment not directed, he may commit to hard labour 
till next Quarter-Seſſion. F er 5 


1.86 . ſit eOLITSC | | | | 
dent 4 C1 mo9 40 c of (B. 85.) Inmates. 
Defendant having houſes in Saint Catharine's leaſed the rooms to ſeveral fami- 
lies. The C. J. (Pratt) ruled, that it was not within the ſtatute; for a houſe is not 
a cottage. Ne v. Partie, M. 7 G. Str. 45. anne en 
Pratt C. J. held, that inmates in cottages in market - towns are exempt, and that 
where the houſes are contiguous they are part of the town. Did. | 
* 1 Ariane 102 SIngworls oft 5 [8 7 > 34441901 


f r F * | 
bioilngth Nis. 4 "1 (B. 8 6.) 3272 ood-ſtealers, Ee. 


By Hat. 23 G. 2. c. 26, Perſon convicted by one juſtice of ſtealing or malicioully 
deſtroying turnips, ſhall, make ſatisfaction to the owner, and pay not exceeding 

s ' 10s. to the poor, or in default be committed not exceeding a month, or whipt for 
firſt offence ; and for the fecond committed for three months. | 


LT > 


By 


* 
. 
e 1 
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Nes 


Js, TiHC4E/S OFT EMI k. 411 


/ fait 6 C. 3. c. 36. Perſons in the night · time deſtroying or taking timber 
7 pong or tree likely to become timber, or in an incloſed e Are, — or 
plants, of 5 5. value, and all aiding and receiving, are guilty of felony, and may be 
peared for; leven years: ob on not wn „ 
at. 6 G. 3. c. 48. Perſon damaging or carrying away timber tree, or tree 
-likely;to- become timber, or any part, or the lop or top, convicted before one juſ- 
tice, ſhall forfeit not exceeding 20 J. and charges, or be committed from twelve to 
ſe months for firſt offence, 30 J. or from 18 to 12 months for ſecond offence, and 


„ 4 


1 ” 


felony and tranſportation for ſeyen years for third offence. _ 04 Dae 

: „ beech, cheſnut, walnut, aſh, elm, cedar, fir, aſp; lime, ſycatnore and 
. birch, are timber; and by tat. 13 G. 3. c. 33. poplar, alder, larch, maple and 
hornbeam are ſo alſo. N. B. Pins 7s omitted in both atts, probably thro' inattentiom. 

Deſtroying or carrying away root, ſhrub or plant, out of field or cultivated 
land, convicted before one juſtice, forfeits not exceeding 405. and charges for firſt 
_offence,, 8 J. for ſecond offence, and felony and tranſportation for ſevefñ years for 

third offence. | OSA 44 
Deſtroying or carrying away from woods, under woods, ot wood-grounds, any 
wood, under wood or ſticks, or having the fame in their cuſtody, and not giving 
good account thereof, convicted before one juſtice, forfeits not exceeding. 40 f and 
charges for firſt offence, 5 J. for ſecond offence, and deemed incorrigiblè rogue for 
third offence. 1 1 + % „ e - 
By flat. 9 G. 3. c. 41. This clauſe is extended to the King's foreſts, Cc. and to 
hollies, thorns and quickſets there, or in any other wood- grounds. 

On nonpayment, commitment to hard labour for one month, and once whipt, for 
firſt, offence; and for three months, and thrice whipt, for ſecond offence. 
Perſon attempting to hinder ſeizing offenders, forfeits 104. or hard labour not 
exceeding ſix months. | 0 SE SY 5 
Ey fat. 13 G. 3+, c. 32. Petſons ſtealing, or maliciouſly deſtroying. turnips, 


ſi 10s cabbages, parſnips, peaſe or carrots, on conviction before one juſtice for- 
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evidence, and then all the forfeiture goes to the poor. „ 
Knudsen 14 | 


(B. 90.) Weights and Meaſures; 
TY 1 44 * br 7 70 


teit 10 3. aboye the value to be given to the owner and poor. The owner may be 


2. 


HUG! av r | * 1 $3.55 Wo 
By Fat. 10 G. 3. c. 44. Trader ſubje& to'exciſe, uſing falſe ſcales" or weights, 
eee, 20H ned anne 
_ ? ' : g * a 3 1 1 TAS 1 


4 1. | 


, n 13 991 : ” 1241412 , 4 1.2. STALLS: "+ f 
ene ft | 915 ee ee 1 Frag 
By fat. 2 G. 3. c. 14. If brewer or retailer mixes ſtrong beer or ſtrong wor 
after gauging, with ſmall beer or wort, or water, he forfeits 0 ᷣ ]. 


ts (B. 94.) 
148172 | aſſay of ale. 


By. Hat. 2 G. Js: . 14. No brewer or retailer ſhall be ſued for advancing the 1 (B. 95.) 
f 7 WE $3065) © 96 46s 5 Op, | rice. 


j 


price of ſtrong beet in a teaſonable degree. 


By flat. 10 G. 3. c. 39. Micbaelmas Quarter-Seſſion ſhall appoint perſons in (8B, g6.) 
(from two to fix) market towns, to make weekly returns of the prices of corn to a Bread. 
perſon at the Treaſury, to be appointed by the Treaſury, and to ſend Tones four 

times 4-year to the clerk of the peace; the returns to be publiſhed weekly in 


| Ct] $65,% TR@I DL EH BEL F257 01. 


the Gazerte. DF. 
an account 


The commiſſioners of cuſtoms are to tranſmit annually to Treaſury; 
of born exported and imported, and bounties and duties paid and received, | '* | 
; By flat. 31 G. 2. c. 29. 3 G. 3. c. 11. and 13 G. 3. c. ba. A 'new Aſſize of 
bread is ſettled; whereby, when wheat (with the allowance for baking) is at 
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N 4 | PE  - ,.. Ip , oz. dr. oz. dr. 
vit BER | 3; ailkia 7 bs ks T * 1 . Ct; HIVES 137 ft 16 0 ies | 
53,2 buſniel the/penny-loaf weighs 12 1 13 14 16 67 
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fs bread to be made oY grain; 
ene oy n 18 75 4. or Wits 
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Oats. 927 Mt” * W ln, 

74 * er 1 * Te | 7 (635 7 9 
18 e . n. dr. o. dr. 5 2. dr. ene e 
190163777 86 Fee 13 8 ook | 6 F 4 2 4 16 12 16% & 14 „ — 5 
Peck loaf. 1. 10% 14. 0%. c 34 N 4. 10. 448d. 


Thank J from 10 J. to 10 1. for uſit A . or for having it 
eff 0 abr why fm for adu terating 8 and from 5 J. to 205. fo i in 
era ing br 5 5 u per ounce deficiency. To Weight; from 75 & to 10 5, for not 
RAI read, 
| Nan, 
any, of heren. Which is fold for 8 4. muſt” be {old for 7 d. if 
houſhold-bread x hou the i bd, which buys 65. 4 wheaten 
bn 1 2 gd, a ſtandard, and 8 . of houſhold Wee And White - TOA to 
of the weight of | 


e importance of the ſubject confirains the Editor " EY Jade theſe laws 

' "Have not yet produced e good effect intended. The far. 13 G. 3. tecites that 
_ houſhold- bread is not generally made for ſale; the fame may he ſaid of the 
N introfluced by that act; the reaſon is obvious, when the baker 

per cent. on isa he can gain but 21. per cent. on ſtandard, and 

a 1 e cent. on houſhold; he will therefore make neither of the latter; (nay 

if the haker buys his flour, he cannot afford to ſell houſhold-bread; if he buys 
corn, and has it fairly ground, he may, and makea reaſonable profit. ) On what 
principles the praportions between the different ſorts of bread were ſettled, at 
3 7. and 8. ſo that ſtandard is one-fixth or 16 and half per cent. dearer than 
houthold, and wheatyn is two-ſixths or 33 7. per cent. dearer than houſhold, 
\ wheres the difference of the prices of the flours whereof they are made is 
but as 21 to 20, or 5/. per cent. between ſtandard and houſhold, and 22 to 

20, or 100. per cent. between wheaten and houſhold ; or why the at. 31 

G. 2. altered that of: g An. ſo as to allow about 14 per cent. leſs bread for 

the ſame money, when the price of wheat ich r the © got nc for baking are 

17417 h not In a word, the rice of bread (in proportion 
an 8 NETS 9 by the. too great gains of = miller or 
mealman, and perhaps of the baker; this laſt may be redrefſed by the ma- 
"2  _-« gilkrates, on ſetting the aſſiae ; the former, by inforcing, or reviving if ne- 
cCeffary, the old common law, that no miller ſhall buy. corn to ſell again, 
% to wilts either in corn or meal, but ſhall only ſerve 8 grind the corn w to 
their mills; or Rill more effectually, by eſtabliſhin n to 
be _ ht by 1555 b. ll a horſe, where every one might grind his own 
corn gratis ; the poor would hereby be induced to grind and bake for them- 
__ felves, ap. wonld 1 er tee . MF: bread. above 2 654 Per cent, 
e BRA then BOW do. 


e 100.) lie pee bee len nc vine in his own houſe, Ghich = agb in + 
wins licence nother in the ſame town, he is a retailer within 12 Car. 2. c. 25. ell v. Andrews 
M. 14 67 Ser., 718. d. Ram. 1421. . | 
If a mexchans ſells. eg dozen quart bottles, 1 it is retailing. B. R- 
Rafael v. Cute, P. 12 C.. Andr. 392. Str. 1124. Reverſed by the Lords, be- 
cauſe onę Joker - Was RL 10 meaſure vere 4 de now 


an. 17 the three forts, of bread made of wheat is to be, as 8, 
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N On pe in an mee. in. Chatipery, it is nt * prove abs identity of the 
— 5 72885 who . that any. perſop lu org itz l is ſuf@cienk if bis band-writins 
By indi&- SEA and that Taye maſter proves that the jurat. was. e 995 (the m 
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n 8 . . | . . | 2 „ e 1 
B Rat. 2g G. 2. c. 11. In information or indictment, it is ſufficient to ſet forth 

e ſubſtance of the offence, and before what court or perſon, with averment of the 
authority te adminiſter oath, and averment to falſify the matter wherein perjury is 


* 


"afligned; without ſetting forth the proceedings or the authority. 


- So for ſubornation. | 
Juſtices of aſſize may order a witneſs to be proſecuted, and aſſign counſel; and the 


proſecution ſhall be without tax, duty or fee. 


(B. 107.) Conſpiracy. 


One conſpirator may be convicted after the other is dead, or before he has plead- 


ed. Rex v. Niccols, P. 18 G. 2. Str. 1227. 


If ſeveral perſons, in order to get the rewards for apprehending highwaymen, agree | 


chat one of them ſhall procure a man to rob another of them, which is done, they 


 priſoned ſeven years, and till they find ſureties for three years more. Macdaniel's 


may be indicted, and on conviction ſentenced to ſtand in the pillory twice, to be im- 


coſe, 121. T. 755. Foſter 121. ff 


à if one is convicted for obſtructing an exciſe-officer, the court will preſume it was 22510 


10 


A 
1 
*. 


6s. Str. 26. 


7 ; 


#3 | f : | 5h r 
nme w. en received, muſt be mentioned. Rex v. Catberail, P. 4 G. 2. Str., go. 


Indictment for a conſpiracy falſely to accuſe a man of taking hair out of a bag, the 


3 


of 4. and exacting money and notes from him, as a compoſition for not pro- 


ecuting, lies before Quarter-Seſſions; for a conſpiracy is a treſpaſs, and tends to 

the breach of the peace. Rex v. Riſpal, T. 2 G. 3. 3 B. M. 1320. * 

3 indictment is good, though it does not ſay, taking unlawfully or feloniouſſy. 
4. 15 0 


0 Conviction by Juſtices of Peace. 
(C. x.) In what Caſes neceſſary. 


FTP ON the ſtatute of hawkers and pedlars: Rex v. Beck, AM. 5 G. Strange 
J\ 127. | 

re = 

(C. 2.) In what Manner, 


"Defect in the ſummons is cured by the defendant's appearance. Rex v. Jobn- 
If the ſtatute requires that the conviction be by juſtices of the county where the 
9 8 was committed, it muft appear on the conviction, or it will be quaſhed, 
If it appears on the conviction, that the witneſs ſwore generally, that the defen- 
dant was guilty of the premiſſes, it is bad; for he took on himſelf to ſwear the law. 
Rex v. Baker, J. 6 G. Str. 316. W e ee 
If the defendant is convicted on the evidence of the informer, who is intitled to 
part of the penalty, it is bad. Rex v. Tilly, T. 6 G. Str. 316. Rex v. Piercy, T. 
10 F 11G. 2. Andr. 18. Rex v. Blaney, T. 11 C 12 G. 2. Andr. 240. 
A conviction ſhall be preſumed to be right, if it does not appear to be wrong; 


in the day-time. Rex v. Theed, M. 11G. 2 Ld. Raym. 1375. Str. 608. 5 
Proceedings upon convictions muſt be in the preſent tenſe.” Nex v. Roberts, M. 
11G, Str. 608. 84 , Ny 5 5 4 fs oa KBS F 
If the ſummons, appearance and conviction, be laid to be on a day prior to the 
information and examination of the witneſs, it is bad. Res v. Kent, M. 2 G. a. 
Td. Raym. 1540. ; 


4 


Ye 


+ "4 % 


__  I;canvittions the evidence muſt be ſet out. Rex v. Theed, M. 5 G. 2. Str. 919. 


. * 


v. Lind, Ad. 8 G. 2. D. Per Hardwicke C. J. It is fully ſettled. Ser. 9g 


1 


Av, Bryan, H. 11 G. 2. Andr. $1. Rex v. Vipont, T. 1 G. 3. 2 B. M. 1163. 


3 | „ | * 


In convitions for nonpayment of money (as college of a turnpike)the dum and 


L 1 
ann 

: '2 #3. # g 
1 7 1 {4 


init 
L Nis 


* 


OF". bp Lt REES. TEST o 


© % 
O 4 2 we lk -_ nd \ — 5 N N — * . a 
=, ”- ny CVS : ed * — oy * . i ] >. > _ C = _ — — 
ere . 79 n 
3 1 — = 


-< 72 * 
828 - * 


OS EY 


49 * | 3 [. Jus T1 C E,s G F PE. 40 E. 


An excuſe in a x proviſo need not be taken notice of in a conviction; but if it is in 
an enactin clauſe, it muſt. Rex v. Bryan, M. 12 G. 2. Str. 1 101. Aud. 289. 

Feme cavert may be convicted for a crime which can be committed by her alone, 

as for felling gin contraty to 9 G. 2. c. 23. Rex v. Crofts, M. 13 G. 2. Str. 1 120. 
If the conviction ſets forth, that the evidence was read unto, and fully underſtood 
by defendant, it is ſufficient. Rex v. Baker, M. 19 G. 2. Str. 1240. 
The evidence muſt be given in defendant's preſence, unleſs he confeſſes. Rex v. 
Vipont, P. 1 G. 3. 2 B. M. 116 
There muſt be a judgment in che conviction. Bid. 

In convictions on negative acts of patliament, the particular qualifications men- 

| dong! in the purview of them muſt be negatively ſpecified in them; as on the Game 
ng 7 all the qualifications mentioned in 22 & 23 C. 2. Rex v. Farvis, H. 30 G. 2. 
1 B. M. 148. 

If an order is good in ſubſtance, it is ſufficient, and it need not be literally ſo 

ſtrict as an indietment; ; thus an alternative charge, as aiding in removing or con- 
NL 7 0 (on fat. 11 G. 2. c. 19.) is good. Rex v. Middleburft, T. 30 & 31 6. 
1 

An order IIS chad for aiding in removing or concealing goods, is good, 
though it doth not ſtate that the tenant removed them; Hid. 

' Convictions ought to be conſtrued with ſtrictneſs, becauſe they muſt be taken to 

be true againſt defendant. Rex v. Little, T. 31 G. 2. 1 B. M. Gog. 

There muſt be an averment of the crime. Ibid. 

If the information is that A. was found trading as a hawker, and offered to ſale, 
c. and A. confeſſes he offered to ſale in ſuch manner as is mentioned, this is not 
: fufficient; he muſt confeſs that he traded as a hawker, Sc. Lid. 
A conviction for trading as a hawker without baving : a licence, in which the evi- 

dencè Rated I is, “ that he refuſed to produce a licence,” is good. Rex v. Smitb, P. 
4 G. 3. 3 B. M. 1475. 

A juſtice ought to give defendant a copy of conviction, if he demands it: it is a 
tecord, and he is intitled to it. Rex v. Midlam, T. 5 G. 3. 3 B. M. 1720. 

Conviction of a hawker is good, though it doth not appear that he was ſummon- 
ed, that the witneſs was examined in his preſence, and though he does not ſwear 
ki to be a hawker at the time of conviction, if it is ſet forth that he appeared and 
denied the guilt, and defired no further time, and that he expoſed goods to ſale two 
days before the conviction, Rex v. Atken, M. 6 G. 3. 3B. M. 1785. 


(b. 1.) Seſſions of Juſtices of Peace. 


(D. 2.) At what Time held. 


F the Seſſions is once dropt and not adjourned, it cannot be reſumed. | Rex v. 
Wit ei, T. 22 & 23 G. 2. B. S. C. No. 195, Rex v. Polſted, H. 20G. 


nl Wn Str. 1263. 


30 When clerk of the peace is comoved by Quarter-Seſſions, on 1 . & NM. c. 21. it 
ca of the 75557 b 11 8 28 but, 2h Ws and the evidence need not be * out. Rex v. 
* L Str, 996 


0.9.) Proceedings there. 


x1 Cannot ſet aſide aſſignment of an ne bound out by the Jane Ker v. 
| 4} „Barmen E. 3 G. Str. 4 das 4 
e Have original Fariſdidion to diſcharge apprentices, but the . muſt ſet forth 
that the maſter appeared or was ſummoned. . Rex v. Gill, H. 5 G, Str. 143. 
(3 % Af on aindifnient for treſpaſs, the nec non ad div fas fe 55 1 
wo 3 een. & Vermindnd. MM b omitted, it does nor appear thay of 
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ais Ts 5811. | tet aan irc 03 ak ith _ 
acer, ah the indictment will be quaſhed. Rex v. Carter, ＋. 5 8. Rex. v. Straw, 
HMTo'G. Str. 442. | | | _ | | 


: . * 


no An order made at an adjourned Seſſions muſt ſhew, that the Seſſions commenced * _ 
Svichin the time preſcribed by the act. Saint Michael Norwich v. Saint Matthew 
cb, P. 2 G. 2. Str. Bat. 2 | 1 
o on an indictment; which, for want of it, ſhall be quaſhed. Rex v. Saunders. 
Or judgment on it arreſted after verdict, Rex v. Fiſher, P. 3 G. 2. Str. 865. 
The Seſſions, on an appeal, muſt make a direct and final judgment themſelves, and 
cannot refer it to the judges of afſize. Rex v. Reading, M. 8 G. 2. B. R. H. 79. 
12But they may adjourn the determination by a proper adjournment. Bid. 
e But if th. order of Seſſions only refers the matter to the judges of aſſize, who de- 
line intermeddling, and the Seffions afterwards make an order, it is void, as not be- 
ing a proper adjournment. Vid. | 
»*On indictments, where they proceed as a court of record at common law, they . 
"muſt make regular continuances; but /emb. on orders, it is not neceſſary. Bid. 
In all orders of Seſſions, the commencement muſt be 'ſhewn, but there is no ne- | 
ceſſity of ſetting out all the particular adjournments. Rex v. Middleſex, H. 11 G. 2. 
Audr. 101. ee e 
In orders, whereas a preſentment has been made to us, whereby it appears to | 
us, is ſufficient. 11 ę | e e ee ae 6d 4 
They have a right of judging, upon appeal, with the ſame latitude of diſcretion as | 
the two juſtices had. Rex v. Gayer, H. 30 G. 2. 1 B. M. 245. eee 
They need give no reaſon in theit orders, and it ſhall be preſumed they acted on 


* 


"proper grounds; if they expreſs their whole reaſons, and they are bad, their order is 
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bad; but though the reaſons ſet forth are bad, yet if the court is not obliged to judge | f 


them their whole reaſons; it will preſume they had others, and good ones, and their 
order is good. 161d. 


The Seſſions of a city have juriſdiction to hear and determine indictments on 5 . 
| p | 
| 


Eliz. c. 4. Rex v. Strong, H. 30 G. 2. 1 B. M. 251. 5 i 52 
Where Quarter-Seſſions have not original juriſdiction, conſent of parties cannot 


give it to them. Rex v. Hartſhorn, H. 32 G. 2. 2 B. M. 745. 1 
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(G. 1.) Pꝛeſentment in the Leet. 
H E jury cannot preſent things ſubſequent to their ſwearing. Seb. Moorg 


v. Wicker, M. 11 G. 4. Andr. 47. 


* 


nquiſitions for offences where the party cannot be apprehended, need not be 


ſealed, for V. 2. c. 13. relates only to ſuch as are a foundation for impriſonment. il 


| Nor need they be indented; for'1 Ed. 3. flat. 2. c. 17: relates not to preſentments | 
which were to be proceeded on in the leet, but to ſuch as were to be lelivered over e 


to the juſtices. Colebrooke v. Elliott, H. 6 G. 3. 3 B. M. 1859. 


(L) Jurisdiction of the Leet. 


F E jury of a leet have not power to enter houſes to exatnine weights and (L. 6.) 
meaſures ; . Semb. Moore v. Wicker, M. 11 G. 2. Andr. 47. though tlie Deceit in 

191948 c ib, 03 nggotbting Irargrro avg hd weight or 

meaſure. 


vital practice is ſo to do. 
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N . 7 4190 | 
loaf quartern- loaf of 46. 5 o., and; an half, whereas! lit (L. 8.) 
e . . Se rok 
8 d by 3 G. 3. c. 11. which does not fix the price, and therefore is not 
an Ee; and directs the proſecution to be before juſtices; Colebroke v. Hlliot, H. 
$6.3. 3 B. M. 1859. | | 
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The water -bailiff cannot ſeize unlawful nets before cenvietion; E v. 
Gone, ME. Zo - 3 B. M. 1769. — Re, 1525 ä . 


I 69 Officers iy a Leet. 


1 
7 — 


(M. 5. ) . 


(M. 5.) HE Mutiny Acts, under the FS cohſta xr comprehend a bigh-corflable 
5 = Medbur ft v. Waite, M. 2 G. 3. 3 B. M. 125 


9 | 
He may make a deputy to do RGA acts, 97 Loh is: 18" billeting ſoldiers; * 
not every act which requires judgment is a judicial af, yy Ben as is done gen- 


dente lite, of ſome ſort or other. Bill. ( A 
(M. 6.) The Quazter-Sefſions cannot. diſcharge con Rahden appointed at the leet. Con- 
„ fables of, Limitigton's caſe, P. 1 8. 2. Str. 798. e 
cholen lf the Seſſions diſcharge old conſtables, and appoint new ones, on a ſuggeſtion 
| that the old ones had ſerved a year, they muſt make an adjudication of their having 


ſerved the pear- Rex v. Davis, T. 9 G. 2. Str. 1050. B. R. H. 282. 


The Seffions cannot appoint conſtables for a year, or till others are choſen, but 
only till the lord holds a court. Bid. 
M. 7.) A man is not exempted from being conſtable of a manor, which exceeds the 
7 ual bounds of one pariſh, by a certificate under 10 & 11 V. z. c. 23. for this is not a 


pariſh or ward office, tho' he may be exempted from being conſtable of a pariſh 
or of a manor co-extenſtve with a pariſh, Rex v. Darbyſbire, T. 1 G. 3. 2B. M. 


1182, 
© 04.8). If a conſtable choſen at the My is afterwards, l n a \ Gingle juſtice of 
. cone the . it is a LW ſwearing. "Rex v. Franchard, H. 90 2. Ar. 1149. 
O take an 
oath, 
(O) . Amerctament, 
(O. 1 ) When it may be impoſed | in a Leet. 
H IEN an offence is preſented by the jury, the puniſhment i is by amercia- 
ment, not fine, tho“ it be a contempt. Moore v. Wicker, M. 11 G. 2. 
Andr. 47. 9 


” 
2 — It n 


(0. 2 "How: ere * 


A general amerciament is good, if it is afterwards reduced to a certainty by 
affeerment. Moore v. Wicker, M. 11 G. 2. Andr. 47. 

Amerciament of a frecholder, ' muſt be affeered 1 freeholders of the manor, 
Baldwin v. Tuche, E. 28 G. 2. 2 N i. 20, N 


(0. 11) e ent of a -Greaholder muſt be proved to of 9900 by Kerbeldert of the 
Dy det. manor, or debt will not lie for it. Baidoin v. Tudge, H. * G. 2. 2 Wilſc 20. 


4 
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) /Profelos of e * 


| i 171 Hs * 1 1e ol 11. 
0 erjeant fied in 8. K. may plead his prv 15 > hae 9 8 84 
a * . but if be has long retired * the bar it ſh thal not be allowed. Ser- 
Mead caſe. 2 Will. 232. 
A ſerjeant 


l * 
| 4 n . * 
CC — rr * 
(A) Libel, what hall be. 1 


ſend a licence to keep a publick-houſe, to a peer. M N | 
caſe, P. 7 G. Str. 422. F "_ ayor Nor- 


W. 
T F a mayor 
Lr, 


(A. 3.) Of a private Perſon. 


It one publiſh an advertiſement of a tradeſman, that tho he preterids ſo and fo, 
all gentlemen ſhould be cautious, for he dares not engage with any artiſt in 
town; it is a libel, and actionable. Herman v. Delany, P. 4 G. 2. Str. 898. © 
Any thing that that tends to make a man ridiculous, or to hinder men from 
aſſociating with him, is a libel ; as that he ſtinks of brimſtone, and is an old flinking, 
old naſty, old itchy, old toad. Villers v. Monſiey, P. 9 G. 3. 2 Will. 403. Rex v. 
Benfield, P. 33 G. 2. 2 B. M. 980. Win“ 


0 (0 Libeller. 
7 (C. x.) Whois not. 


Þ defendant has owned himſelf author of a book, errors of the preſs and ſemie ſmall 
variations excepted, it is ſufficient to intitle the proſecutor to have the book read, 


and the defendant ſhall be put to ſhew that the variations were material. Rex v. 
Hall, H. 7 G. Str. 416. 


# 


| (C. 3.) How puniſhed. 
A libeller may be fined, and bound to his good behaviour, on his confeſſion in 
court. Rex v. Middleton, 9 G. Fort. 201. "Th 


If the libel be true, the court will not grant an information. Rex v. Bickerton, 
H.8 G. Str. 498. A 


In an action for a libel, it muſt be laid to be of and concerhing the plaintiff. 
Lowfield v. Bancroft, P. 5 G. 2. Str. 934. 


— , erm 3 {Eng 2 — fee. ii. May 1770. 
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watt” | 


HE juriſdiction by 1 J. 1. c. 22. concerning leather-cutters, is not in the 
mayor perſonally, but as the head of the court of Seflions. Rex v. Williams, 
30 C 31 G. 2. 1 B. M. 385. | | 
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wit ja-filad-addtherrotidemrecorded; © Plaimer v. Bentham; E 3e G12; 1 B. . 245 
If it is not ſurmiſed in the pleadings, that a cuſtom ought to. be tried thus, it hn f 


- be txied by the county. Bid. 081122 Py 
nen re om e HHN Fempititt rites: 


FE * 4 1 17 a 1 - . "x 
„M - 41 (a8 Excuſed from Juries, &c. 
| Jury of citizens may waive their 
A at bar in Middleſex, Lodhyer v. 


privilege, and conſent to be ſworn on a trial 


India Company, M. 2 G. 3. 2 Will. 136. 


(N) Cuſtoms of London. 
(N. 5) Erection of Edifices. 
Man may heighten his old meſuage or houſe; or rebuild on the old foundation 
to what height he 


pleaſes, but of no other erection or building ſo as to to 
is neighbour's lights. Plummer v. Bentham, H. 30 G. 2. 1B. M 248. | 
Stat, 14 G. 3. c. 78. directs the thickneſs of party-walls, prohibits bow- windows, 
except for ſhops on the ground- ſtory, to project only five inches, and the coping 13 
inches, in ſtreets 30 foot wide; and only 1c inches, and the coping 18 inches, in 
wider ſtreets: and contains many other regulations for buildings in the bills of mor- 
tality; and in Marybone, Paddington, Pancras and Chelſea. h 


[ _ bt. &) . ta Regard to. Trade: 


It is a good cuſtom, that the porterage of corn, roots, &c. belongs to the city 
from Sctaines Bridge to Jendal in — and the bye- law is good, that none but the 
company of free porters ſhall carry it, on penalty of 20 s. Fuzateriey v. Wiltſhire, 
iG. Ludlam v. Bradley, P. 33 G. in C. B. Robinſon v. Webb, T. 2 G. 2. B. R. 


Str. 462. wy | 
It is a good cuſtom, that perſons to be admitted to freedom be obliged to ſwear 


on the New Teflament. Rex v. Beſivorrb, T. 12 G. 2. Str. 1112. 

By flat. 14 G. 3. c. 87. Driver of cattle in the bills of mortality miſbehaving, 
convicted -before one juſtice, 'forfeits from 20 6. to 5 f. to proſecutor, or commit- 
ment to hard labour for a month, and whipping. 5 | 
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MANN ANCE 
() What ſhall not be Maintenance. 


F a mortgagee not a party in a ſuit, adyances money to ſupport the title, it 
is not maintenance, Sharp v. Carter, J. 1735. 3 P. V. 375. 
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JAND 4MUS is a pterogative writ; introduced to prevent defender from 
£74 failure of juſtice, and defect of police; and therefore ought to be uſed on aft. 
occaſions. where the daw! bas oſtabliſhed no ſpecific remedy, and where in _ 


1T4Y 
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520 
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| and Beg ee there ought. to be one. Rex) v. Barton: Ha G. 3. 3 B. 
2 i} [3 3 Moien 
n foflices e of peace, to allow conſtables extrcrdinary chargns in providing car- 

riages. for king's forces. Rex v. Hunt, H. 4G. Str. 4 

To reſtore an under- ſchoolmaſter of a a ſchool An 2g — the crown. Rex v. Balliv. 
de Morpeth, T. 3 C. Str. 58. 

To juſtices of peace, * them to compel treakurer of the county to reimburſe 
conſtables extraordinary charges in providing cartiages for the king's forces. Hunt's 
caſe. E. 4.6. Str. 93. 

"Toi judge of a court of a town to give judgment on a verdict, though he had 
granted a new trial, which he could not do. Brooke v. Ewers, M. 5G. Kr. 113. 

To a dean and chapter, to admit a prebendary to his ſtall and voice, Rax v. 
Dean and Chapter of Norwich, H. 5 G. Str. 159. 

Io juſtices of peace, to make a rate to reimburſe a ſurveyor of the highways. Haj | 
ſel's caſe. M. 6G. Str. 211. | 

vo the chancellor, Sc. of an univerſity, to reſtore a perſon to his degrees. DF. 
Bentley's eaſe. 10 G, Fort. 202. Str. 557. 2 Ld. Raym. 1334. 

VN. B. They did not fet out that they had a nn. or it would have put an end 

to the difpute in B. R. 


To juſtices, to n overſeers of an extra- parochial vill. Rex v. Rufford, P. 
G. Str. 312. Fort. 32. | 
To a juſtice, to —_— to judgment on an information of a ſeizure. Ker v. Te od, 


M. 9 G. Str. 530. 
To biſhop's official, to grant adminiſtration genetally, but not to what perſon; 


Anon. T. 9 G. Str. 552. 

To a mayor, to proceed to election, where there is a clauſe to hold over. Rex v. 

Mayor of Helſion, T. 9 G8. Str. 555. 

To ſwear in an ale-taſter. Raul nbills caſe, M. 11 G. Str. Gos. 

To ſwear in director of a chartered company, as the Amicable Aſſurance. Anon. 
P. 12 6. Str. 696. 

To admit a chaplain when there is no riftor, dt when the viſitor is the ſame per- 
FR who ought to admit. Rex v. Biſhop of Cheſter, P. 1 G. 2. Str. 797. 

To reſtore to the:ofice of yeoman of the wood-wharf, being an ancient office; 5 
and a freehold. Scbriven and Turner's caſe, P. 2 G. 2. Str. 8 52. | | 

To juſtices of peace, to take ſecurity; on articles of the peace exhibited in B. R. ; 
Rex'v. Lewis, T. 3 G. 2. Str. 835. i 

To the clerk of a company, to deliver up books, &c. to the company, he being f 
removed. Rex v. Wildman, M 4 G. 2. Str. 879. 

A mandamus muſt be made out according to the rule for it; or it will be ſu- 
perſeded. Did. 5 
It lies for a regiſter of a biſhop” 8 court, to have his deputy admitted, tho not 
for the deputy himſelf. Rex v. Ward, H. 4 G. 2. Str. 893. 

For the ſteward of a borough to- attend with the books at next corporate aſ- 
ſembly. Calne s caſe, P. 6 G. 2. Str. 948. | 

To juſtices, to grant warrant to levy balance of old overſeets accounts. Rex v. 
Fuftices of Somerſetſhire, M. 8 G. 2. Str. 992. 

Mandamus may be granted to go on to election of a mayor, tho” there is one de 
fado. Caſe ov be H. 8 G. 2. Str. Ico3. Caſe of Aberyſtwith, T. 14 G.2. 
Str. 1157 A. ee. „NJ Ku, 2. * 2 

And FLA ſvg: a mayor only, but for other officers neceſſary. conſtitutent parts of 
th corporation, as bailiffs, coroners, nnen Ge. Caſe ef Searborough, H. 16 

2. Str. 1180. 
ron biſhop, to admit a parſon to a prebend i in his nn Clarke v. Biſhop of 
Sarum, M. 11 G. 2. Str. 1082. Andr. 20. 

Mamdamus is granted to prevent failure of juſtice, and for the execution of the 
common law, or of a ſtatute, or of the King's charter, but nat as a private re- 
medy to the party, except on the ſtatute of 2; we — Per r C. J. 
Ov, reer, F. 8 G. 2. n ide 
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By far. 12 G. 3,6. 21. Any perſon intitled to be admitted a freer arm* 
Ply to tho mayor, Ge. to he admitted, and give notice, dpecifying "the "natrus'of his 


420 | 


nation or election. Rex v. Blover, T. 33 & 34G. 2. 2B. M. 1043. 


Judgment is actually ſigned, and then the proſecutor has a right to priority of mo- 


To a juſtice of the quorum, when there is only one to fign a poor's rate. Ray 
v. Mayor of Worcefter, T. 8 G, 37 B. R. H. Dan ens an; air 
On motion for marddams to reſtore one to be in the court of affiſtants of a com. 
pany, there is no need of affidavit to ſhew he was once in ; for if he was not, they 
may return that. Rex v. Cutlers » T. 8G. 2. B. R. KH, 129. 
To ſwear in a churchwarden. Rex v. Henchman, T. 8 G. 2. B. R. H. 130. 
By a liberal conſtruction of ffar. 11 G. c. 4. a2 mandamus may be granted to eled 
a , tho' there has been no legal mayor for ſome years. Rex v. Oxford, NM. 
9 G. 2. B. R. H. 178. **. F - 
Two mandamus's may be granted on the application of different parties, for the 
ſame election. Bid. Rex v. Eveſham. | * 
It lies to oblige an officer to do his duty, tho there is a penalty for his negleq, 
Rex v. Everet, P. 9 G. 2. B. R. H. 261. | | 4 

In doubtful queſtions, the court will not determine on motion; mandamus ſhall 
go, that it may come before them on the return. Lid. 

It lies on 11 G. c. 4. to the 2 of CONT to hold a court-leet, and there 
to ſwear a jury to ent all things proper, that they may preſent A. the perſon 
duly elect 2 v. Willis, M. 12 G. 2. Andr. 279, 2 

It lies to inforce the attendance of tenants of a manor at the court - leet, to make 
a jury. Rector of Wigan's caſe, P. 17 C. 2. Str. 1207, 

To juſlices, to ſwear an overſeer to his accounts; if they have a legal objection, 
they may return it. Rex v. Juſtices of Middleſex, H. 19 G. 2. 1 Viſſ. 125. Vide 
Fuſtices of Peace, (B. 65.) | | | 

To make a warrant of diſtreſs on a poor's rate, tho' it appears that the reaſon 
of their refuſal was, that they inſiſted on firſt ſummoning and hearing the parties ; 
but they may return that, or what they pleaſe. Saint Luke's v. Juſtices of Middl:- 

fex, P. 19 C. 2. 1 Wilſ. 133. | 

To juſtices, to appoint overſeers in a hamlet where there never were any, if 
there are poor belonging to it, chargeable on another hamlet, which cannot re- 
mov them for want of them. Rex v. Fuftices of Weſtmorland, T. 19 & 20 G. 2. 
1 Will: 138. 

2 Res and homage of a manor, to hold a court, and preſent purchaſe-deeds 
of burgage-tenements ; which, when preſented, intitle purchaſers to vote for mem- 
bers. The homage are miniſterial in this caſe ; if the conveyances are fraudulent 
and not good in law, it may be returned. Rex v. Borough of Midhurſt, M. 24 G. 2. 
1 Wilf. 283. 1 | | 

To the cd overſeer of the poor, to deliver the books of the 
nem overſeer. Rex v. Clapham, T. 24 C25 G. 2. 1 Will. 305, 
— To compel a meeting of mayor, aldermen, Cc. requiſite to approve a candidate 
for a franchiſe. Green v. Mayor of Durham, H. 30 G. 2. 1 B. M. 127. 
To a mayor, &c. diſapproving, without cauſe, a perſon who has a right, to be 
approved and admitted. 16:9. | 2 alt 5 
To one who has turned out the curate of a chapel, endowed with land, who 
had been appointed, been weeks in poſſeſſion, and had a licence; and this, tho 
the right of appointment is litigated to reſtore him: this is the proper and moſt 
effectual method to try right to officiate in chapels, whether it depends on nomi- 


's rates to the 


To the truſtees of an endowed diſſenting meeting houſe, to admit one elected to 
the uſe of the pulpit, as paſtor. Rex v. Barker, H. 2 G. 3. 3 B. M. 1265. 

If the court has propoſed to try an election by iflue, or to proceed to new 
election, and one party refuſes it, the court will inſert ſuch in the rule, 
that it may appear authentically to the jury on trial. 1 ũꝛ ᷑—᷑ _ 
On judgment of ouſter againſt a mayor, mandamus cannot be granted till the 


tion for it. Rex v. eſt Loe, P. 3 G. 3. 3 B. M. 136. 
To the keepers of the common ſeal of the univerſity of Cambridge, to put it to 
the 11  high-ſteward, Rex v. Vice-Chancellor of Cambridge, P. 5 6.3. 
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ine 40d. that upleſs admitted in a mont he will ap ly. to B. R: 70 a' . 
1 Mandanius Ons. is granted, * W wee is admitted pon, er, 
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YO 1 a rate to reinbbrfe two of the inhabitants their charges, i in de- 
fence of. an indictment tor not repairing a bridge. Anon. N. 4 G. 
. 63. 5 


Io give a man actual poſſeſſion, Nn it be to reſtore) but only Tegal, and * 
he may * his right. Rex v. Dean and Chapter of Dublin, M 9 G. Str. 


37s #fwear in one who has had judgment againſt him, on a quo warranto for 
uh ation. Rex v. Hearle, P: 11 GC. Str, 62 14 | TY 

1 churchwardens, to call a veſtry to elect churchwardens. Anon. H. 12 G. 

7. 686. 

1 Juſtices of a city, to grant a licence to keep an alchouſe, Gliles's caſe, M 
6. 2. Str. 881. 

To the ordinary, to grant adminiſtration durante minori ætate; for no law . to 
whom it ſhall be granted. Smith's caſe, H. 4G. 2. Str. 892. 

A mandamus docs not lie ex debito juſtitiæ for every rightful officer, tho' defſeized, 
for he may bring aſſize. Rex v. Wheeler, P. 8G. 2. B. R. H. 

One who has a legal right to an office, i is not intitled to- have books $Erred | 
by. one Who Las an equitable right, and therefore not to a mandamus for them. 

A mandamus to help a general viſitor to viſit his college, or to compel an in- 
ferior officer to do his duty is felo de Je, and ſhall be r A Walter's 
coſe, . H. g G, 2: B. KR. H. 213. 

It 2 not lie to the Spiritual Court, to grant adeninifiration with the will an- 
nexed during minority to a certain perſon, not to grant adminiſtration rr 

in ſuch. caſes. Barker's caſe, M. 11 C. 2, Andr. 24. 

Þ. , x is no precedent of a mandamus to a viſitor. D. Rex v. Bip of Ely, P 
11 G. 2. Andr. 170. 

And the court l certainly not grant it, when it is doubtful ether ſuch * 
fon is viſitor or not. Rex v. Biſhop of Ely, P. 23 G. 2. 1 Wilf. 266. © 

It does no lie to a biſhop, to grant a licence to a parſon to preach as leer of a — 

to which he has been elected by a number of the inhabitants, where there 
is no temporal right in queſtion, and where another, elected by other of the inha- 
bitants, and admitted by the rector, is in poſſeſſion, Rex v. pow of Langer, H. 
10 6. 2. Mi 11. Str. 1192. 

Not to a mayor, to give the key of the town-hall to the lord os a manor to hold 
the Court-leet in it, as had been uſual. Rex v. Mayor of Wi, San, T. 17 G. 2. 
Wilſ. 76. 

Net to inſert particular perſons i in a poor's rate, tho' affidavits of their ſufficiency, 
and that they are omitted to prevent their voting for members of parliament. 
Rex v. Meobly, 19 C. 2. Str. 1259, 

Not iq the biſhop of a dioceſe, who is viſitor, to reſtore a ben 
by him f or incontinency, tho he Ba not admoniſhed him 
His Rex, v. Biſhop of Cheſter, H 210. 2. 1 Wil. a. 

he court wi not grant. croſs or concurrent e wichour b reaſons. 
1 an . 2 B. M. 7 . 

a ction is doubtful, it ſhould 10 tried by information” guo warrants, not on | 
2 Rex v. antes, H 4 G. 3. 3. B. M. 1 452. e : 
| 5 rule to ſhew cauſe is obtained, and it appears on affidayits that it was 
improper Fo ans, the court may ms. it with coſts, - Bid. 
I parfon has power to nominate pariſh-olerk, who mult be approved a by the 

| . nominates A. IN of the veſtry figh their ei none Aleve 
t ſome. demand, a poll for B. which is refuſed, the court will not 
mus to parton to” "noihinate. Rex v. E * ans - P. 6 G. 3. 
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CC. x.) To whom directed. 


..T F. the right of election is in the mayor and aldermen, and the mandamus is 


4. directed to the mayor, aldermen and common-council, the court will grant 
ſuper ſedeas, quia improvide. Rex v. Miyor of Norwich, T. 3G. Str. 55. 

If the power of amotion is in the mayor, aldermen, et al de communi concilio, and 
the writ is directed to the mayor, aldermen and common-council, it is well, tho' 
the word a/ is omitted. Pees v. Mayor of Leeds, M. 12 G. Str. 640. [11 
It need not alledge the perſon to whom it is directed is the perſon to whom it 


; appertains, &c. and if it is not directed to the proper perſon, he muſt return it 
ſo. Rex v. Ward, H. 4G. 2. Str. 893. 


The court, when they grant mandamus, will not ſpecify the perſon to whom it 
ſhall ſhall be directed: it is at the peril of the perſon who deſires the writ, to 
direct it to a proper preſiding officer. Rex v. Wigan, P. 32 G. 2. 2 B. M. 782. 

The rule to ſhew cauſe why a mandamus ſhould not ifſue to chuſe a mayor, 
ſhould. include the mayor de facto, and he ſhould be ſerved. Rex v. Bankes, I. 


40. 3. 3 B. M. 1452. 


The court will not grant a ſpecial mandamus to ſummon the individual perſons, 
who were ſummoned for a jury on a former day, to proceed to election. Vid. 


(C. 2.) Muſt be to make Election. 
It muſt not be to admit all perſons having a right; if the writ is fo drawn up 


it ſhall be ſuperſeded. Rex v. Mayor of King ſton, H. 10 G. Str. 578. 
If there is a cuſtom to give 24 hours notice of election, the court will not fix a 


day, nor order fix days notice. Eveſham's caſe, P. 6 G. 2. Str. 949. 


(C. 3.) Muſt ſhew the Party ought to be admitted. 
If the ſuggeſtion of the writ is, that he has a right (there ſet forth) to be 


admitted on payment of a reaſonable fine, he need not ſhew how or by whom it 


is to be aſſeſſed. Moore v. Mayor of Haſtings, H. 10 G. 2. B. R. H. 362. 
(C. 4.) How teſted, 


Muſt have 14 days between the teſte and return if it goes above 40 miles, other- 


wiſe only eight days, and one day is to be taken incluſive, the other excluſive, 
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bh wardens of; Thame, M. 5 C. Str. 115. 8, — 


Rex v. Major de Dover, M. 7 G. Str. 407. 
ee | (D) Return of a Mandamus. 
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. That he was not elected churchwarden, Rex v. Harwood, T. 11 G. 2 * IP 
Raym. 1405. |; 


That he is an officer at pleaſure, and on ſummons to chuſe another, they choſe 
another, and thereby A was amoved, good; for a new election is an actual amotion. 
Rex v. Mayor of Canterbury, M 12G. Str. 674. | 

— If commiſſioners of ſewers, on a mandamus to make a rate, return, that the com- 

; miſſion. expired four days after the writ was delivered, and ſo they had not timg, it 
is good. Rex v. Commiſſioners of Sewers in Eſex, P. 13 G. Str. 76 3. £4. Raym. 

— to licence uſher of a ſchool, biſhop may return, he is inquiring 
into the truth of an accuſation on a caveat. Kex v. Biſbep of Litchfield, M. 9 G. 2. 

r. 1023 , | 6 
bg 44 3 to reſtore A. who was duly elected, ſworn, and admitted (men- 
tioning no time) that A was on 29th Auguſt duly elected, but that neither at his 
election nor ſince, nor yet, is he ſworn or admitted, and therefore, &c, is a good re- 

urn. Rex v. Mayor of Lynn, H. 11 G. 2. Andr. 105. 

To a mandamus to grant probate to executor, that before the writ, and now is 

pending a ſvit in the Prerogative touching the validity of the will, is a good return, 

ex v. Betteſworth, H. 12 G.2. Andr. 365. 

To a mandamus to grant adminiſtration to the huſband of deceaſed, that huſband 
had admitted in a ſuit, that by deed before marriage he had agreed ſhe ſhould make 
a will, which ſhe had made, and ſuit was depending for the adminiſtration with the 

will annex d, is good; for the huſband's conſent appears. Rex v. Bettefworth, T. 12 
1. | | 

To mandamus reciting, that there are ſubſtantial inhabitants in A. therefore to ap- 

int overſeers; that A. is extra- parochial, and is not, or is, nor ever was reputed 

à vill or townſhip, is good, though it anſwers not the ſuppoſal as to ſubſtantial inha- 

'bitants. Rex v. Welbeck, M. 14 C. 2. Str. 143. 3 

To mandamus to two juſtices, to proceed and give judgment in a complaint depend- 

ing before them, that they have heard and determined the complaint, is good. Rex 
v. Richardſon, T. 16 G. 2. Wif 21. * 


The return is good, if it purſues the ſuggeſtion of the writ, as if it is ſuggeſted, 
that A. was choſen in Eaſter week, and the return is, that he was not choſen in 


_ Eaſter week. Rex v. Penrice, T. 18 G. 2. Str. 1235. 
: (D. 4.) What not. 


To a mandamus to admit the maſter of Catherine Hall to a prebend, under letters 
patent, returned, that by their ſtatutes no perſon who is prebendary of another church 
an be admitted, that the ſaid maſter is prebend of Saint Paul, and therefore they 
cannot admit, not allowed, becauſe ſaid letters-patent had been confirmed by act of 
parliament and peremptory mandamus, granted. Rex v. D. & Cap. of Norwich, H. 
66. Str. 159. Fort, 222. | | 
If it does not ſet forth that the party deprived. was ſummoned, Dr. Bentley's caſe, 
10 G. Fort. 202. Str. 537. 2 Ld. Raym. 1334. 
N. B. They did not ſet out that they had proceeded according to the civil law, 
which they might have done, by which they can proceed in the abſence of 
the party accuſed. | 
If to a mandamus to ſwear in a churchwarden, it is returned that the biſhop of A. 
did inhibit the archdeacon, whoſe official defendant is, to proceed, it is bad, . do 


not aver that the pariſh is in the dioceſe of A. for the court cannot take notice of 


it. Rex v. Symfpſon, M. 11 G. 2 Ld. Raym. 1379. Str. 609. 

If to a mandamus to ſwear in a churchwarden, the archdeacon return, non fuit elec- 
tus, it is bad. Rex v. White, M. 11 G. 2 Ld. Raym. 1379. Sed per Ld. Raym. 
Ibis is certainly wrong, and ſo ruled to be a good return in Rex v. Harwood, ' T. 


* 


1. 2 Ld Kaym. 140 5. 1 
That the party had miſbehaved as chamberlain, and therefore they had 'removed 


im from being a capital burgeſi, is bad, Rex v. Mayor of Doncafter, M. 3 G. 2. Ld. 
. Raym. 1564. | . 13 ' 4 N * ' =y £3 a JK *% 7 „ ' 
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ern . 5 3 et $446, 
Oni a um, on the complaint of the regiſter for life of a biſhop's court, to ad- 
mit a deputy, if the commiſſary return, that a former deputy had been removed, and 
had appealed, and that delegates had iſſued inhibition to do nothing to the prejudice 
of appellant pending the appeal, which, was not yet determined, and therefore he 
could not admit, &c. it is bad; for he is but miniſterial, and muſt execute his part, 
Rex v. Ward, H. 4 G. 2. Str. 893, 

If the return admits the party's qualification, that there are five court-daysat which 
perſons ſhould be admitted, that he had notice and did not appear, and therefore 
cannot be admitted, it is bad, unleſs it ſets forth, that he is tied up to theſe five days, 
Rex v Whiſkin, T 10 & 11 G. 2. Andr. 1. 5 

To mandamus to grant adminiſttation to huſband of deceaſed, that her mother had 

iven her effects to her ſeparate uſe, that ſhe had made her will which was litigating, 
Is bad; for here no aſſent of huſband's appears as to theſe effects, and ſhe may have 
others. Rex v. Bettefworrh, M 13G 2. Str. 1118. 30 
It is not ſufficient to ſay, the common council was in due manner met and aſſem- 
bled ; it muſt expreſsly alledge that they were all ſummoned, Rex v. Liverpool, H. 
32 G. 2. 2 B. M. 723. * 

To mandamus to admit a man who is a quaker, member of the Turkey company, 
it is not good to ſay he would not take the oath preſcribed by 26 G. 2. c. 18. his 
affirmation is ſufficient. Rex v March, P. 33 G. 2. 2B M. 999. E 

That croſs ſuits are depending before him, and that he cannot admit till he ſhall 
have judicially determined who was elected, is bad on croſs mandamus's to admit A, 
and to admit B. he muſt obey both mandamus's, and admit both A. and B. Rex v. 


Harris, T. 3 G.3. 3 B. M. 1420. 


(D. 6.) Remedy for a falſe, or no Return. 


A peremptory mandamus is not a judicial writ, founded upon à record, but a 
mandatory writ, which the court grants when they are ſatisfied of the parties 
right. x | 
4 peremptory mandamus may go before any formal judgment. 

If judgment for defendant, on an action for a falſe return, be reverſed in the 
Exchequer-Chamber, and Parliament, peremptory mandamus ſhall go. Foote v. 
Preuſe, P. 11 G. Str. 697. | ks 

In an action for a falſe return, what is only a circumſtance need not be proved; 
as, that plaintiff after he was elected preſented himſelf to be ſworn, Batſon v. 
Sayer, M. 13 G. Str. 728. SF RES WI 

The court will make a rule to return a mandamus, to admit a man into a trading 
company. Daceſta v. Ruſſia Company, M. 1 G. 2. Str. 783. 
= . If a mandamus directed to two is not returned, the court will grant an attach- 
= ment againſt both, tho' one was willing to obey. Bathf of Bridgenorth's caſe, J. 
| 2 G. 2. Ctr. 88. 95 

A mandamus in town (as to the judge of the prerogative court) ſhould be re- 
turned inſlanter at the return. Rex v. Betigſivorth, H. 3 G. 2. Str. 857. 
No peremptory mandamus ſhall 85 pending error on action for falſe return. 
Ruding v. Newel, T. 7 G. 2. Str. 983. GD 
The court expects a return, and will not determine on affidavits, w herethe 
party has not opportunity to right himſelf by an action. Rex v. Whaley T. 13 G. 2. 
Sr. 11 8 0 
Whete the mandamus is not for a private right, ſo that there cannot be an action 
for a falſe return; nor on Hat. ꝙ Ann. c. 20. fo that the return may be traverſed, 
nor the return wrong, ſo that there may be peremptory mandamus, the court will 
grant information, as for a falſe return to try the fact, as, whether two townſhips 
oy join in maintenance of their poor? Rex v. Spotland, M. 9 G. 2. B. R. H. 
If the mayor makes à return in the name of the--town-clerk and free bur- 

geſſes, without their conſent, it is a cont and attachment ſhall go. Rex v. 
ae = 28th od art» 
If the party proſecuting a mandamus traverſes the return, and there is a general 

verdict for him in part, and a ſpecial verdict, and the court of opinion with —_—_ 
| ö i | | | a | u 
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a0 damags found, the court cannot grant a writ of inguirys there cannot be 

, coſts, nor can there be a a peremptory mandamus, If judgment is 

ener Ant cle return is not ſufficient to bar A. from being reſtored, and that it 

qunſhed ; it ſhall be reverſed, and We fin 4. now: awarded. - 

7 v. Mayar-of Shrewſbury, T. 9 G. 2. Str. 1081. B. R. H. 2957 377 · 

la ſueh caſe, the perſon making the return would be liable to an action for da- 
Bid. 

EM is. not returned, becauſe the mayor and others to whom it is 

are of different opinions, the court inſtead of attachment will, by con- 

ſent, direct 4 right to be tried in a feigned iſſue. Rex v. Rye, T. 32 & 33 G. 2. 
M. 7 

? = ien for falſe return, of non fuit electus, to a mandamus, to deliver the in wIY 

wa, Gx. to a town=-clerk, plaintiff need not prove taking the ſacrament within the 

year b before election, if the trial is above fix months after the . without pro- 

ſecution. Crawford v. Powell, 33 & 34 G. 2. 2 B. M. 101 

On conſent, the court will give defendants leave to with raw their return, and 
order a peremptory mandamus, Rex v. Barker, P. 3 G. 3. 3 B. M. 1379. 
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(E) Sale in Market⸗Overt. 


HERE can be no market-overt for pawning. Hartop v. ys P. 16 G. 2. 
Str. 1187. 1 Viſſ. 8. 3 Athyns 44. 


* 


(F) TUhat Duties are payable. 
(F. 1.) Toll. 


HE owner of a market cannot diſtrain for toll the goods brought there 
to be ſold, as damage- feaſant, but he has an action for the toll. Vigliy v. 
Peacby, 7. 5 & 6 G. 2. Ld. Raym. 1589. 


Toll is not incident of common right to a fair; and if a new fair, cuſtom can= 
not Wap it. Holloway v. Smith, M. 16 G. 2. Str. 1171. 


(F. 2.) Stallage, Picage, @c. 


Etecting a ſtall in a market is not of common right, all-keeper muſt com- 
pa as he can. RO f DOI. v. . * By G. 2. Str. 1238. 
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, eta the\cnſtoin 0 th reds 0 tat tie facke, gelle goods at hisown fil, 
he, for whith' he has an wdditional allowance; no oredit ie given us between owner 
nd „and the bu 1 2 he gives him no- 
tice 6 payment not to pay to the factor, who has failed. By the jury, againſt 
the direction of Lee C. J. and by a ſpecial jury on new rn C. Ts 
ditection. Serimſbire vi Alderton, H. 16 G. 2. Str. 118 a- 
I A. merchant in London, orders B. merchant abroad; to buy bim goods at a 
price e limited, B. exceeds che price, and ſends the goods, A. refuſes the contract, 
ſes of the as his own, and at a riſk ; he ſhall not be deemed the 
8 B. but to have accepted, notwithſtanding what he ſaid; and ſhall account 
with B. according to the price B. paid. Cornwall v. Miſſon, J. 1750. 1 Viſey 5og. 
If a merchant directs his factor or correſpondent to inſure, and he charges him 
wich it as if done, and loſs happens, he ſhall be charged as inſurer; but if 
factor employs an agent, this oquiey will not n to that agent. Tickel v. Short, 
H 1750: 2Pezey 239. 

A factor has a lien on goods configned to Hm, not only for incident as 
but as an item of mutual account for the general balance due to him, ſo long 
* he retains the poſſeſſion; if he parts with poſſeſſion, he parts with his lien. 
R. per Hardwicke C. Krutzer v. Wilcox, H. 17 54. Gardiner v. Coleman, T. 175. 
cited "0 Ld. Os. Godin v. London Aſſurance Company, H. 31 G. 2. 1 B. 
ee 


ves ( Lex Mercatozia, | 
There ſhall be no Survivorſhip. 


RTICLES of partnerſhip in trade do not ſubſiſt for the benefit of exe- 
cutors (to intitle them to continue in the partnerſhip) unleſs ſpecially pro- 
vided.” Pierce v. Chamberlain, M. 1750. 2 Vezey 33. | 
If judgment is obtained againſt a ſurviving partner for a pachlerſhip debt, it is 
All a patnerſhip debt. Jacomb v. Harwood, P. 1751. 2 Vezey 265. 
The law of merchants cannot be proved by witneſs, for it is the law of the land. 
Falun v. Van Mierop, P. 5 G. 3. 3 B. M. 1663. 
In commercial caſes among "merchants, want of conſideration is no objection. 
The ale e does not exiſt, in the law of merchants. Bid. 


50 k. 1.) Contracts of Merthants. 


EE. 3.) 7 a | niches ſhip becomes diſabled without, the maſter's fault, he has his 
— I option to refit (i SA in convenient time) or to hire another ſhip to carry 
ought to do. the goods; if the merchant will not agree to this, the maſter is intitled to the full 
Freight of the freight of the whole voyage.  Lutwidge v. Grey, in Ig of Lords 17 33, cited in 
_ Tutte v. Lyde, M. 33 G. 2: 2 B. M. 882. 

The maſter ſhall JaVe his freight, tho the goods are ſpoiled, if the merchant 
"Uk them. hid. | 
2 The merchant may Alno all, tho alt are not loſt; but he cannot abandon 
as: take ſome ; if he abandons all, he is excuſed freight. Ibid. | 


; boo: e 


* his gods, 
the muſtef i ian 27 enten * N the freight of bal the 


—_ Did. | 
(E. IJ n a chatte. party, if A. corenants to proceed to V to ſtay 40 days, * Joad 
Perform 62 with the", B. 8 4 ents tender to be laden; and in conſideration B. agrees to 
eye b1gay frei 8 at 4 l. 10 F. per ton; proviſo if the map does not arrive on 1ſt Aal, 
a en 10 U at BY oprion'e6 load vt that Freight, or the currend. freight; ot not at 
> ; 2 4 does not go to W. he i is An to the penalty. Shaprick v. Salmond, 
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rh ovener of the ſhip is liable to the freightera for; dhe cdefanltof thermaſter, (E. 3) 
Abeogh- che freight was to go to the maſter, either; by ſpepiahagreemens gfRIe owner, Remedy for 


be guſtom of trade, and though it were in a trade, uhlawfahin cbeufbteign mn” 

—— po Rog Boucher v. Lawſon, HB: G. and. Hg G, 2. 

J. ee VE ans . OI wile noiBonh od 

But it muſt be charged on the cuſtom of the realm, as in a. ſhip uſually eartying 

for lire, or employed that voyage to carry for hire ; or on the perſonal undertaſcing fl 

of the owner; and in a ſpecial verdict this muſt be ſpecially found; on 4 general | 
| Fn, Y 


verdict; it is preſumed. Ibid. T7 = - 19340 5h $07 
11 24owner of a ſhip lets it to B. for a yoyage for a ſum certain, and B. to have the 
(benefit'of carrying goods, and A. covenants for the condition of the ſhip, and the be- 
-haviour of the maſter, C. ſends gold, and has bills of lading ſigned by the maſter, 
is liable and not B. Pariſh v. Crauford, H. 19 G. 2. Str. 1281. i 15 
Af a factor hires a ſhip, and executes a charter-party, by which the goods to. be 
put on board are made liable to the maſter; and ſome merchants load the ſhip, and 
agree with the factor at 94. per ton for the carriage, and the factor becomes bank- 
ropt; the merchants are not liable to the owner's demand, nor their goods, but they 
are liable to pay the factor the freight of the cargo, and as the maſter has a ſpecific 
lien on the goods, he muſt be paid before the aſſignees of the bankrupt: take any 
thing. Paul v. Birch, T. 1743. 2 Atkyns 621. „ 
Ihe plaintiff mult ſue for the whole penalty at law, but if the defendant there- 
upon applies to equity for relief, on his paying principal, intereſt and coſts, the char- 
ter-party ſhall be delivered, and ſatisfaction acknowledged. Forward v. Dufield, 


T. 1747. 5 Athyns 555. 


o 


#. 


. (E. .) Contract by Policy of Aſſurance. T 
If the ſalvage falls ſhort of the freight, it is to be conſidered as a total loſs. "oy 
Feld v. Brown, M. 10 G. 2. Str. 1065, rio 24 ebf #1) 

The expences of ſalvage may be given in evidence, though the only ſpecial damage 
laid is, that the goods were ſpoiled by the ſhip's ſinking, for it is within, the cauſe 
of action. Cary v. King, T. 9 G. 2. B. R H. 304 | ' e zine 
© To conſtitute barratry in the maſter, there muſt be ſomething criminal, as well as 
deviation or breach of contract, therefore if by bill af lading he undertakes-topo 
ſtraight to Marſar/les, and afterwards giving notice by advertiſement, and by his 
owner's orders, and for their benefit, and without benefit to himſelf, he paſſes Mar- 
ſeilles, and goes to Legborn firſt, and in returning to Marſeilles is loſt, it is not barra- 

try. Stamma v. Broum, M 16 G. 2. Str. 1173. Aan N 
If a material circumſtance, (as that advice was come that the ſhip was leaky, Iba 8 

ſuddenly diſappeared) is coneealed from the inſurer, the policy is void, though the 
thip/is not loſt but taken by the enemy. Seaman v Fonereau, H. 16 G. 2, Str. 1183. 

f a ſhip is inſured except as to captures and ſeizures, and four years afterwards 
has never been heard of, it ſnall be deemed ſufficient evidence that ſhe. foundered, 

and plaintiff ſhall recover againſt inſurers. Green v. Brown, M. 17 G. 2, Str. 1199. 
I goods are loſt after the owner has taken them out of the ſhip. int a lighter, 
and before they reach land, it is no charge on the inſurers; otherwiſe, if they had 
been ſent by the ſhip's boat. Sparrow v. Carruthers, T. 18 G,2.,; Sire 1296. 

If a ſhip inſured to the port of London, and till there moored, a4. ours in good 
ſafety, arrives the 8th, is that day ſerved. with order to returg| to, perfor 114 days 
quarantine, the crew deſert, captain petitions to be excuſed, Petition, qurned to 

Ag th, and then ordered back; the returns, be fret 8e l plies to air 
the goods, and before her return is burnt, the inſurers are Iiahlg. Maple y. Eames, 

n 1 

If a man inſures intereſt or no intereſt on 
beginning from his embarking, and the money to be aid, 
or the ſhip be retaken, and he embarks on S. which. pL ingin 
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If a hip is infired from one port to another, but takes in goods to be delivered 
inſuret is table, for the intention to deviate does not diſcharge him.  PFofter v. it. 
mtereſt or no intereſt inſured, a recapture,. after being in an enemy's 
avails not inſurer, Dean v. Dicker, H. 19 6. ine «60s 

Coming out of harbour on a ſignal and orders from man of war, and failing in 
the fleet 2 ſome time, and there taken, though unable to get failing orders from 
the man of war, is ſailing with convoy. Victorin v. (lerve, H. 19 G. 2. Str. x: 50, 

If ſhip and freight are inſured, the ſhip is loſt whilft careening, before the 

cargo is put on board, the inſurer is liable for the n and not for the freight 
ſhe might have earned, if not loſt, Tonge v. Watts, ' A 19.0. 2. Kr. 1251. 

By 19 G. 2. c. 37. No aſſurance may be made on any ſhip or goods of the King, 

or his ſubjects, intereſt or no intereſt, or without benefit of ſalvage; 
But privateers, and goods from the dominions of Spain and Portugal may be 
ſo aſſured. | 3 bo 

No te- aſſurance may be made unleſs the aſſurer becomes inſolvent, or bankrupt, 

or dies. | a 

Money lent on bottomree or reſpondentia, ſhall be lent only on the ſhip, or on 
the goods, and ſhall be ſo expreſſed in the bond; benefit of ſalvage to the lender, 
who alone may make aſſurance on the money lent, and no borrower ſhall recovet 
more than his intereſt, excluſive of the money borrowed ; and if his ſhare amounts 
not to the money borrowed, he ſhall be reſponſible to the lender for the diffe- 
rence with intereſt, tho' the ſhip is loſt. | 

In all actions plaintiff is, on 15 days requeſt, to declare how much he has in- 
ſured, and how much he has borrowed at bottomree, or reſpondentia. 

Defendant may pay money into court. BO, + ee 

By „at. 14 G. 3. c. 48. No inſurance ſhall be made on lives, or other event, 
but by perſon having intereſt therein, whoſe name muſt be inſerted; and he can 
recover no more than his intereſt amounts to. This extends not to bona fide inſu- 

rances on ſhips or goods. a e 

If the crew force the maſter to go out of the courſe of the voyage, to carry a prize 
taken into port, it is not barratry, nor ſuch a deviation as will diſcharge the inſu- 
rers. Elton v. Brogden, H. 20 G. 2. Str. 1264. | Beg 

On inſurance of ſhip warranted to depart with convoy, ſhe may go to the place 
appointed for the general convoy for that trade (as from the Downs to Sprthead) at 
the hazard of the inſurers. Gordon v. Morley. Campbelt v. Bordieu, H. 20 G. 2, 
Str. 126 . . . ert e ee / 

If a — * of inſurance differs from the label, i. e. the minute of the agreement 
entered in a book, and ſigned by the inſurer and the infuree, it ſhall be made agree- 
able to it. Morreux v. London Aſſurance Company,” M. 1739. 1 Athyns 545. 

If a ſhip at Bengal is inſured in London from ber arrival at Fort Saint George, it 
means her firſt arrival there in her homeward bound voyage. l. | 
Ia ſhip ſo inſured, being arrived at Fart Saint George is found leaky, and is di- 
rected by the governor to go to Bengal to refit, and is loſt in returning from Bengal, 
it is a loſs during the voyage, and according to the adventure intended to be inſured. 
e hs bor tp ohh SED panes eat 

If a (bip is inſared af and ſrom a place, whilſt ſhe is there preparing for the voy- 
age, the inſurer is liable; but if the voyage is laid aſide, and the thip lies there ſeve- 
ea ae owner's privity, the inſurer is not liable. Chitty v. Sehwin, T. 
J %%% PTR DUE ITT; rI407G 
** inſurances of houſes againſt fire, it is neceſſary the party injured ſhould have 
an intoreſt in the houſe, at the time the policy is made out, and at the time the fire 

2 thetefote after the leaſe-of a houſe is expired, and after the fire happens, 

che Inſated's alligning the policy does not oblige the inſurers to make good the loſs 
| to:the hdg, de ailigtice, adler Cuy V. Badeck, F. 1743. 2 h 854. 
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% a bfefurance againit fire are not aſſignable in their nature, nor intended to 


be ge om one perſon to another, without the conſent of the office, Bid. 
Ike-bipinfured.is taken, retaken, and no perſon, appearing to give ſecurity, con- 
en and fold, the moiety paid the recaptors, and the other moiety, remains with 
the officers'of the court, and the inſured recovers on the policy. Chancery will not 
reli hirn from. proceeding for the whole, if he offers to relinquiſh the ſalvage to 
the ure. Pringle v. Hartley, M. 1744. 3 Athyns 19g. _ 4 x 1 
Ihe inſurer, after ſatisfaction made to the aſſured, ſtands ih his place as to the 


" p60ds, falvage, and reſtitution, and is intitled to a ſhare of prizes taken by virtue of 


s of reprifal, Randal v. Cockran, T. 1748. 1 Vezey 98. | 
Ia privatecr is inſured to cruiſe for three months, and is taken by the enemy, 
reraken before ſhe is infra pra/idra boſtis, carried into a neutral port, and ſentenced 
to be reſtored to the owners on paying ſalvage, yet it is a total loſs to the inſured. 
Pond v, King, H. 21G. 2. 1 Mil. 191, 4 
Policy of aſſurance againſt fire, with proviſo not to be liable if burnt 5 invaſion by 
gn ene mies, or any military or uſurped power whatſoever; a mob riſes on account of 
the dearnefe of proviſions, the proclamation is read, mob diſperſes, another ariſes 
and burns the houſe; this is not an uſurped power within the proviſo. Drinkwater 
v. Lottdon Aſſurance, M. 8 G. 3. 2 Will. 363. | 5 
If it is uſual, prudent, and for the benefit of all concerned, to take out the furni- 


ture, tackle, c. of a ſhip, and put them in a warehouſe on land at a certain place, 


Hen v. Mendez, J. 1G. 3 


7 WIFI e. N 2 Er ind ke a6 046k ah: ras Tri 
8 and damages laid for ſuch, and plaintiff only proves an average loſs, and does 
* 


E 


Bat where the capture is but ſmall hindrance, as ſudden eſcape, or immed 


(is on the fand-banks in the river of Canton) while ſhe refits, and if they are there 
burnt, the inſurers are liable. Pelly v. Royal-Exchange Aſſurance, P. 30 G. 2. 1 B. 


e © n 1 | Fx 
- Double infurance is where the ſame man is to receive two ſums inſtead of one, or 
the ſame ſums twice over for the ſame loſs, by reafon of his having made two-inſu- 
runces on the fame goods or ſhips ; but every caſe where there are to inſurances is 
not a'double inſurance. Godin v. London Aſſurance Company, H. 31 G. 2. 1 B. M. 489. 

A. at Saint Peterſburg is indebted to B. in London, who ſends a ſhip for goods, 


makes inſurances; A. ſends goods, but not bill of lading, dire&s inſurances to be 


made, which are done accordingly ; A. indorſes the bills of lading to C. of Moſcow, 
who orders inſurance for the whole, which is done with D. the whole is Toft ; C. 
ſhall recover the whole ſum of D. and if C. is any ways intitled under the inſurances 
made by A. or B. D. ſhall ſtand in his place, This is ſtill ſtronger, if D. was ap- 


prized that there might be another inſurance. Bid. 


As between inſured and inſurer, a ſhip is loſt by the capture, and the inſurer 


muſt indemnify, the infared as to the loſs actually ſuſtained ; and he ſhall ſtand in 


the place of the inſured, in caſe of recapture or abandonment. Goſs v. Withers, 
SC. 2. 23. Mos, dt | rs 
Generally, but not univerſally, on a capture, the inſured may demand as for a 
loſs, and abandon. Bid. ee e eee I 

o, on an atreſt or einbargo by a Prince not an enemy. 1d. : 


* 


iate 


ranſom, it is only an average loſs. Bid. 


The inſured in no cafe is obliged to abandon. Ibid. 


, He cannot turn Whit in its nature is an average loſs, into total loſs, by abandon- 
a | et gs 3.5% 

A ſhip inſured is taken, the hands, except two, taken ont and ſent to France, - 
the tettiains eight days in the chemy's hands, is retaken, brought to England; the 


Couch bot proceed without coming to refit, itnmediate notice to inſurers, with offer 
tabatidohn. This is total loſs. Bid. DR pe] Wnt dg MT 
Ika ſhip is taken, retaken, and arrived in England before tlie inſured offers to 
abaddon,: hd is afterwards brought to the port of delivery, and has Taſtained no 


d um the capture, he cannot recover for a 7otal but only an rute lols. 
%%% 
Aa ation..on the. caſt, on policy of inſurance, tho the declaration is for à total 


= 


nok, H. 33 C. 2. 2 B. M. 904. ; "4 ; 
The duty ariſes on the ſhip's arrival and landing her cargo, the inſured has Zber 
iht to ſatisfaction, to be paid ſuch © Ly of the prime coſt, or value in 
OED. Cong. AY ; 5 | | 


the 


atterapt to prove a total Tols, . yet he may recover as for a partial les. Gar- 
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it tte policy, as Srreſpende with the proportion of the diminution in value ocz. 


175 honed by the da mage; and t th went muſt be according to the value at that 
time, 2 75 depend on ſpeculations or ture events. 
es ſugars 6 fo 


Tante at 30 l. pe hogſhend, it is dam 

0 „ 1247855 here fore only, muſt 22 ſold; the value of 15 r on aud 
n 55 ged * 12 23 31. of this W ſugar 20. A. ſhall pay the fame * 
tion of 30/. as By (the difference between 230. and 20 / is * 231. that vt fo three 
enty-thirds of 30 J. Lewis v. Rucker, P. 1 G. 3. 2 B. M. 1167. 

Th a declaration on a policy ſigned by an agent, plaintiff need not lay different 

counts, one as ſigned by the principal, and another as ſigned by the agent, duly 

esc either is ſufficient. Nicłleſon v. Croft, T. 1 b. 3. 2 B. M. 1188. 

If a ſhip i is inſured from London to Haliſax, warranted to depart with convo 
from, Portſmouth, and before ſhe arrives at Portſmouth the convoy ts gone, (fo that 
the inſurer runs no riſque for the remaining part of — voyage) he ſhall return 
ts of the premium. Stevenſon v. Snow, M. 2 C. 3 J 1237. 

agreement between the inſured and the Gr Wien is that he ſhall 
not rp ound by his ſigning the policy,” renders the policy fraudulent. ian 
v. Dutt, M. 3 G. 3. 3 B. M. 1361. 

A fraudulent policy ſhall be delivered up, and the premium returned, deducting 
coſts, Bid. 

If à man who has lent money on bortomree or reſpandentia, inſures on goods, he 
cannot recover; for bottomree or reſpondentia muſt be ſpecified in the policy, 
Glover v. Black, T. 3 G. 3. 3B. M. 1394 

* If 2 ſhip e neutral property, is by ſtormy weather wrecked, "ſank and 
loſt; and it appears ſhe was not neutral property when loſt, the inſured cannot 
recover. Weolmer v. Muilman, T. 3G 3. ; B. M. 1419, 

If there are articles of agreement, that when any ſhip wherein any member 
' has property is loſt, the reſt ſhall contribute to ſuch loſs ; and if any would ceaſe 
to be a member, 1 muſt give ſix months notice. A. ins: property, but parts with 
it before the loſs, but agrees with the purchaſer to pay 500/. if Joſs happens, 
"and has not given notice of ceaſing to be member, he hall recover on the ar- 
ticles againſt the other members. &eed v. Cole, T. 4 C. 3. 3 B. M 1512. 

Average ſignifies, a contribution to a general loſs: it alſo lighifies a particular 
opt loſs, . Wilſon v. Smith, J. 4 G. 3. 3 B. M. 1550. 

1 corn is inſured free from average, unleſs general, or the ſhip be ftranded, and 
the lp is obliged in a ſtorm to cut away and leave her cable and anchor, and runs 
a Bott to refit, then proceeds to the port of delivety, and delivers the corn 
Ale is damaged by the. ſtorm, the inſured cannot recover. Did. 
In infurances on Ezft- India ſhips, it is not neceſſary to diſcloſe that there has 
been a, new agreement to. detain the ſhip a year longer in the Indies than the 
., - "enlarged time provided for by the charter - party; for this is the courſe of —5 | 
+; +. trade, which the under-writers are preſumed to know; and this detention, and i 
+ '- = conſequences, are part of the ix 7 1 inſure. Salvador v. Hophins, Heaton v. 
; _ _— and ſeven more cauſes. 3 B. M. 1707. 
. A warlike fort may not be WP, by t na OY. governor ; but a nominal fort, really a 
To 0p guy fictoty, and only defenſible againſt black natives, may be inſured by a governor, 
' pet i Who is a merchant, and not a mw Mov Carter v. Boebm, P. 6 G. +. 
35 B. M. 1905. 
4 * inſhfance is good, tho the inſured does not t diſeloſe ſuch condition of 
1 0 111d Ae place as do not affect the riſque inſured againſt; nor his ſpeculations, that the 
CAE ot enemy might make them a viſit, being unable to act nenn „ nor that the ele 
| my deſign d to attack them the year before. Lid. Fi , 
If the Inſured conceals from the under-writer any circumſtance. that inoregf 
the riſque, the policy. is void, id. RET 5 
1 th 0 bade rie infures a ſhip as on her voyage hich by: privately know! 
1s arrived, an Sow lies to recover the premium from him. IId. T 
5 15 only only, not ſpeculations, are to be diſeloſed. Bid. ac; nir gs 9159 01 
644.1) h oth del tell the underwriter hat he aFuail y knows; "what he 


dl finis a. * 
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to pay money 10 l out of a particular fund, is bt 4 bill ef Srebange. 15 (F:5) 
wney.v- Hie, P. 10 G. 2 Ld. Raym. 1361. Str. 591. Heyde V. Lynch, mmm, 
pill co pay 91. 10% as my quarterly half- pay, to be due from June to Sep- 

enber next, by advance, is a good bill of exchange, Macleod v. Snee, P. 13 G. 
þ A ll exchange is not good, if not faid for value received, Banbury v. L 
Hat, 2 76.2. Str. 1212. | | | | 


% There ay be a partial acceptance, by the cuſtom of merchants. Wegerſhffe V. (F 


e . WES... - 
: M 6 G. Site 214) i 32 How it ſhall + 
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A. writes in a letter, “ I will pay the bill, if B. do not; I do not expect be accepted; 
[they will pay it, but judge proper to take their anſwer before I do; you may reſt 
ſatizfhed of the payment: it is an acceptance, and intereſt ſhall be allowed from 
"hat time. Villinſon v. Lutwidge, M. 11 G. Str, 648. pn: 0 i 
A parol acceptance is good againſt the drawer; for the fat. 3 & 4 Ann. c. 9. 
relates only to charging the drawer with damages and coſts; R. upon debate, per 

R. and the C. J. of C. B. who had ruled it contra in Rea v. Meggot, came over to 
Their opinion. © Lumley v. Palmer, M. 8 G. 2. Str. 1000. B. R. H. 74. 
If drawee refuſes acceptance, not having effects of drawer, and ſome time after 
the has effects, and will do what he can; and the bill is 15 preſented, and left 
with him for 10 days, and drawee then offers to let the holder of the bill have 
ſome effects to ſell and pay himſelf, this is not acceptance. Clavey v. Dolbin, J. 
96.2. J. R. He 27S: + 3 3p | 2 e e | 
a man accepts bill of exchange, to pay it when goods conſigned to him are 
fold, it is good againſt acceptor ; tho' the holder of the bill might have refuſed 
ſuch acceptance, and proteſted the bill, yet he might ſubmit to it. Smith v, Abbot, 
P. 6. 2. Ser. 1152. 7 n 
Acceptance on account of 92 A. when in caſh for her cargo, good. Julian 
5, Shobrooke, M. 27 G. 2. 2 Wilſ. . | „ 
"If A. deſires leave to draw on B. and he will reimburſe him by drafts on 
C. B. conſents, A. draws, B. accepts, and then writes to C. to know if he will 
worry their bills on the credit of A. and C. anſwers that he will honour their bill; 


_—_ 


is in effect an acceptance, and C. ſhall pay a bill drawn on him by B. after 
notice from him that A. has failed. Pellans v. Van Mierop, P. 5 G. 3. 3 B. 
nl 603... tA 20]. £38- 4 ; 10 * N f We * . | 2 N | | 
If tbe bill is not proteſted according to'g & 10 W. 3. the drawer cannot be ,, 


charged for intereſt, nor can intereſt be allowed for money lent without a note. ho 8 

Harris vs Benſon, T. 5 G. 2. Str. 910 urs made, 

: An-executor or adminiſtrator may indorſe notes or bills, within the cuſtom of . * 
nerxchants. Robinſan v. Stone, M. 20 G. 2. Str. 1260. Barnes 164. . exchange may 
Re SS Jr Bj = e W 
If the indorſee gives the acceptor time for payment ſeveral times, till the ac- (F. 12.) 


F, he cannot recover againſt the drawer. | Gee v. Brown, N. 1 G. 2. iq n_ 3. «9h 
\ | 21 Girl 2 3 | | / HEE * eel + a Sores aer tn. chan 2 

l N Abi of exchange accepted, and payable on Saturday, is not tendered till 72260 the ; 3 
day, when the acceptor ſtops payment, the drawer 1s diſcharged. ; - Coleman V. 
ee de ee ü 
The indorſee may recover the whole ſum againſt the drawer, tho“ the indorſor 
hay paid him part of it. Falgſim v. Kennion, P. 5 G. 3. 2 Will. 262. _ 


In caſe againſt the acceptor, the drawer's hand need not be dae ut. the de- (r. 13.) 
t n DS irove t. #ihinſm v. Lutwidge, M. 11 G. Ser. 64 nf = + ho 
een cannot bo ſued here, after he has been diſcharged by the laws of tis 
country where the acceptance was made. Burrows v. Jenino, in Canc. as I 3 G. | 
—_— —_— | . — 
eme (7) 4 Action 
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Action lies for the indorſee (Q as to the drawee ?,) of a bill of exchange againſt a 


* 


ſcrvant on whom it is drawn andigceopted.generally, though the order is to place it to 


the account of his maſters, and the letter of advice ſent to his maſters. Thomas y 
| | NC. DASTD- 


. Ars on B. for 5 U in Favour of C. who indorſes and negotiates the bill, 


which is ſent to B. who keeps it ten days till payable, and then returns it unaccept- 


(F. 14.) 


ed, but baving put a private mark on it, the indorſee demands and receives the mo. 
ney from C.; in the mean time A. is bankrupt, C. brings bill againſt B. who an. 
ſwers, and dies, and the cauſe is revived againſt his executrix; equity will retain the 
bill, though for a legal demand, (otherwiſe if B. had been alive) and determine on 
the facts relating to the legal demand; and will decree B. s executor to pay C. the 
591. and intereſt from filing the original bill, and coſts from filing the bill of revivor. 
Pouel v. Monnier, P. G7 1 aL | 

Action lies for the drawer, againſt the drawee, after n Simmonds v. Par. 
inter, H. 21 6. 2. Affirmed by Houle of Lords. 1 V. We 


the cakes | | N ;o I . el . | 
When a bill is drawn, Pay my firſt, my ſecond not paid; in an action on the firſt, it 


How the 1” is not neceſſary to aver that the ſecond was not paid. The averment on one goes 


medy is to be 


purſued. 


_ : 


- 
* # 


to the other alſo. MWegerſlaſße v. Keene, M. 6 G. Str. 214. 
It is not neceſſary to Jay an expreſs A ſumpfit; nor to alledge a requeſt before 


action brought. Bid. | | 
Per curiam on conſideration. A demand on the drawer of a foreign bill of ex- 
| change, is not neceſſary to make a charge on the indorſer, but the indorſee has his 
liberty to reſort to either for the money. Hromley v. F azier, T. 7 G. Str. 441. 
The ſecond indorſer, in an action againſt the firſt, need not ſhew a demand on the 
drawer, but he ſhould ſay he has not paid it. Laurence v. Jacob, P. 8 6. Str. 5165. 
If bill be drawn payable to A. or order, who indorſes it to B. without the words 
te or order,” and B. declars as on an indorſement to him or order, it is good, and B, 
might have indorſed it Acheſon v,-Fountain, TJ. 9 G. Str. 557. 
The words © or order” are not neceſſary to be inſerted in the indbrſement, the bill 
is * without them. Eadie v. Eaſi-Inaia Company, 33. 0.3 2 . M. 
1210. | 
A demand need not be made on the drawer of a bill of exchange, to intitle an in- 
| dorſee to n action; for every indorſer is a new drawer. Per Hordwicke C. Lale 
v. Hayes, K. 1736. 1 Atkyns 281. * ER: 
In actions on inland bills, by indorſee againſt indorſer, plaintiff muſt prove demand, 
or due diligenceto get the money from d raue or acceptor, but need not prove de- 
mand on drawer ; on promiſſory notes, indorſee plaintiff muſt prove demand or dili- 
gence on maker of the note. Hcylyn v. Adamfon, M. 32. G. 2. 2 B. M. 669. 
Whether action can be brought againſt the drawer of a bill proteſted before the 
day of payment; Dub. Bright v. Purrier, P. 5 G. 3. 3 B. M. 1687. 3 
Ihe indorſee of an adminiſtrator may declare, without a profe#t of letters of admi- 
niſtration. Barnes 164. | e Ws ö wit 
I ay the contents may be wrote in court over the indorſer's name. Barnes 453. 


. 


(F. 15.) Promiſſory Note. N 


A promiſſory note to pay within two months after a ſhip is paid off, is aſſign 
able, and, aſſignes may maintain action on it. Andrews v. Franklin, H. 3. C. 
Sr. 24. Evans v. Un „H. 23 G. 2. 1 Vi. 2.1 

But a bill to pay out of drawer's growing ſubſiſtence not negotiable, H. 11 Ann. 

Jocehn v. Laſerre. Did. PPV 
A promiſfſory note from A. to pay ſo much to B. for the debt of C. to B. is 
within at. 3 & 4 Ahn. and negotiable. Poplewell v. Wilfon, H. 6 G in Eru. 


* 


Fꝶ3F 2 Ys; DH EIA 
Ik "x" promifiory note is wrote in the defendant's own hand, there needs fiofub- 
ES, tion, vor need it be 1ald in the declar ation that he figned it. "Taylor v. Pol. 
a, 
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1 A Kobe Action i is brought againſt the drawer, and another again 
i dür note, execution ſhall be only on one. Wintdbam v. Wither,. P.. 

F 515. 

8 8 romiſſory note to be accountable to order for. 1007, value received, i is nego- 
| idle, and within the ſtatute. Morris v. Lee, T. 11G, Str. 629. 2 Ld. Raym. 


w_ * C. J. in 0 B. directed to fad for defendant; indorſer of a promiſſory note, 
becanſe- plaintiff did not prove demand on the drawer. Syderbottom v. Smith, M. 


12 1985 Str. 649. 
1 do acknowledge that A. delivered me. /uch bonds and notes, and B.'s receipt and 


Sill on me fer 107 which 1001. and 15 J. 5 % balance due to A. Tam fill indebted, and 


promiſe to pay, is a note within the ſtatute, Chadwick v. Allen, T. 12 G. Sir. 706. 

as the indorſee receives part of the drawer, the indorſer is abſolutely diſcharged, 
Kellck v. Robinſon, H. 13 G. Str. 745. 

It is the ſame thing, whether the drawer, or ,one for him, x pays the money ; and 
ſo if the drawer is ſued by the indorſee, who obtains interlocutory judgment, and 
the bail pay the note, and take aſſignment of note and Jucgment, they cannot re- 
cover againſt the indorſer. Hull v. Pitfield, H. 17 G. 2. Will. 46 

promiſe to pay to A. &c. three months after date, 4 recel ved of the 
premilſes i in Roſemary-lane, is a good promiſſory note within the ſtatute, Burchel 
v. Shocock, M. 2 G. 2. Ld. Raym. 1545. 

There muſt be a demand on the drawer of à note before the indorſer can be 
charged; if he is run away, it is not enough to ſhew that, but plaintiff muſt 
prove he attempted to find him out. Collins v. Butler, H. 11 G. 2. Str. 1087; 
Per Hardwicke C. J. ſed vide infra, Cooper v. Le Blanc. 

If plaintiff has indorſed a note in blank, his name may be truck out after the 
note is delivered in at niſi prius. Theed v. Lovell, M. 12 G. 2. Str. 110g. 

Hardwicke C. J. ſaid, Holt C. J. and Eyre C. J. were of opinion that the indor- 
ſer of promiſſory note ſhould not be TED unleſs a demand had been made on 
the drawer ; but that Prat: C. J. King C. J. Raymond C. J. and himſelf, were of 

inion he might, and determined accordingly in this caſe, Cooper v. Le Blanc, 
7. 9 G. 2. B. R. H. 295. 

Whether demand on drawer is neceſſary to charge indorſer, is a point in much 
doubt ; but the objection muſt be made at trial, for on the face of the declaration 
it is well. Hamilton v. Mackrell, M. 10G. 2. B. R. H. 322. 

If indorſer pays Part of a note, it is not neceſſary to demand on drawer. 

aughan v. Fuller, H. 19 G. 2. Str. 1246. 

Pa promiſſory note, to pay ſo many days after the grantor ſhould marry, is not 
able within the ſtatute.. Beardeſley v. Baldwin, P. 14 CG. 2. Wy. 11 51. 

To pay ſix weeks after the death of his father, is negotiable; for there is no 
contingency whereby it may never ome payable. Cooke v. Coleban, M. 

18 G. 2. Str. 1217. 

A note to deliver up horſes and a wharf, and to pay money at a certain day, is not 
vithin the ſtatute. Martin v. Chauntry, T. 21 G.2. Str. 1271. 


If a huſband indorſes a note given to him by his wife, it is good as between him 


and the indorſee. Hah v. Lane. P. 1741. 2 Atkyns 181. 
So if the note be given by an infant. Ibid. 


So though ſome of the indorſees did not pay a valuable conſideration, yet if hs 


Note given to an infant, payable when he ſhall come of age, vis. ach a day, is 


dhe ſtatute. Goſs v. Nelſon, H. 30 G. 2. 1 B. M. 288. 
A note payable eventually, upon an uncertain contingency, can never be a nego= 


| laſt did it is good as to him, unleſs fraud or equity appears. Bid 


dei other wiſe able. Roberts v. Peake, P. 30 G. 2. 1 B. M. JJ» *\.. 14 

The bearer of a note, pay to ſhip Fortune or bearer,” —_ bring action in his 

2 name, and declare both as on an inland bill of exchange, and for money had 
and received. Grant v. Vaughan, J. 4 G. 3. 3 B. M. 1516. 


i * Proof of the acknowledgment of indorſer of his name, is not evidence againſt * 
awer in action by indorſee; the indorſer's hand maſt be angh rat Barnes 430.” | 
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ſt ihe indorſer 1 | 


Haie note; as, to pay on the death of A. if he leaves drawer ſufficient to pay it, or 
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If defendant gives plaintiff a goldſmith's note at two in the afternoon, and next 
morning at nine it is tendered, a quarter of an hour after they had ſtopt, it is not 
payment. Moore v. Warren, and Holme v. Barry, H. 7 GC. Str. 418. 

Wit common uſage in tranſacting affairs of this nature ts to be chiefly regarded; 
ſo where it is the 5" oi of a company (as it was of the Bank, and of the Sword.-- Blade 

_ Company) to ſend their ſervant in the morning to leave the notes, and to call for the 
money in the afternoon, if the goldſmith has ſtopt payment after the notes left, it is 
not payment. Turner v. Mead, coram Pratt C. J. H. 7 G. Str. 416. Contra Hay- 
ward v. The Bonk of England, coram King C. J. P. 9 G. Str. 5 50. 

Ik a man receives a goldſmith's note at two on Saturday, and does not demand it 
till Tueſday morning, it is payment. Manwaring v. Harriſon, H. 8 G. Str, cog, 
If a man receives a goldſmith's note at twelve, puts it into the Bank at one, next 
morning at ten it is carried with others for 2600 l. and left as uſual, called for at 
eleven, and at two payment refuſed, but. they pay ſmall notes for two hours after; 
this is not payment. Hare v. Da Cofta, T. 5 G. 2. Str. 910. 

. Tf A. indorſes a promiſſory note to B. who gives a receipt, © Received the con- 
tents hen the above bill is paid,” and keeps it from 28th March, when it became 
payable, to 13th May, when the giyer of the note fails, it is good payment in 4. 
Smith v. Filſon, P. 11 G. 2. Andr. 187. | 
A A gold{mith's note, paid in at half paſt eleven, and not demanded till next day at 
two, is payment. Eaſi-India Company v. Chitty, M. 16 G. 2. Str. 1175. 

And ſo a bill accepted, by writing an order on his goldſmith to pay it when due, 
is payment, if not tendered in the ſame time as a note or draft. Biſbop v. Chitty, 

T. 16 G. 2. Str. 1195. 177 | | 

A banker's note paid after dinner, and refuſed payment next morning at nine, is 
not payment. Fletcher v. Sahdys, H. 19 6. 2. Str. 1248. | 

If a creditor takes a draft from his debtor, on another, though it is not payable 
to him or order, and keeps it an unreaſonable time, and drawee breaks, yet it is pay- 


ment. Chamberlyn v. Delarive, T. 7 G. 3. 2 Will. 353. 
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e What ſhall be current Money. 

(B. 5.) The Authority of Coinage belongs to the King. 
TYY 126. 2. 5. 15,0007. per annum is given to the King for ſeyen years, forthe 
D coinage; made perpetual, by far. 9 G. 3. c. 25. 5 
Stat. 14 G. 3. c. 70. directs the taking of light gold coin, under certain regula- 
tions, and recoining e! ö 55 
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ee Partgage; by Pledge of Gοjͤ,H 

Dh . on To mid 7 ado 

HERE money is generally lent on a pledge, it does not deprive the lender 
| of his remedy againſt the perſon, unleſs a ſpecial agreement to ſtand to the 
pg on. Soutb- Sta Company v. Damgoms, M, 5. Ar. 919. je < ip 
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ſuip at ſea miay be mortgaped, and if mortgagee takes proper methods to get it 
Rog as bill of ſale, &c. it will not be within Rar. 7171 otherwiſe, if he 


10 the 3 to 4.4 on another voyage. Ex parte Matthews, P. wy gi, 2 Vexey 
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road, channel or navigable river, but only on land where tide ot water never 
flows or runs, on pain of from 5. to 505. before one juſtice. 1116 
If a chip is ſunk or ſtranded, the owner ſhall give ſecurity to remove it or one 
juſtice may ſell it, and with the money remove it, and render the ſurplus to owner. 
Putting ballaſt into a hopper, with an intent to have it carried into the high and 
open ſea, and its being thrown into the ſea at 14 fathom deep, is an N Cr 
19 (9. 9. © 22. Bruckleſbank v. Smith, M. 32 G. 2. 2 B. M M. 656. * 
By Aar. 9 G. 3. c. 30. If any ſhip, not in the King's ſervice, "is faſtened to the 
King' s moorings, or ſhips, or ſo as to be liable to bear againſt King's ſhip, the pers 
fon commanding on board forteits 10/. King s officer may remove the ſhip. 


(F. 1.) Jands. 


(F. 2. Iſle of Man. 


H E 72. of Man is not part of the realm of England, but re of the King's 

crown of England, held as a feudatory dominion, by = e homage of the 
Kings of England. Earl of Derby v. Duke of Athol, T. 1751. ezey 337. 

A queſtion relating to the right and title to the e + lp may be determined 


| \Y fat. 19G. 2. c: 22. Ballaſt ſhall not be thrown out into any 8 port, 
12 


” hb 


in England, in Chancery, the King's Bench, or (Q.) before the King in council. | 


Earl of Derby v. Duke of Athol, H. 1748. 1 Vezey 202. 

By letters patent, 7 F. 1. a grant was made by the crown of the ef Man, and 
of all the rectories and tithes, by name, to William Earl of Derby for life, to his 
wife for life, to their ſon James Lord Stanley in fee, to be held of Pn King by liege 
homage, rendering immediately after that homage two falcons, and ſo to his ſuc- 
cefſors every coronation-day two falcons : this is a ſocage tenure, and ſem. ) petty 
ferjeanty.. Earl of Derby v. Duke of Atbol, T 1751. 2 Vezey 337. 

By private act of parliament, 7 J. 1. William Earl of Derby, and his wife for 
life, and the longeſt liver, then their ta James, and the heirs male of his bod body, 
then Robert Stanley, and the heirs male of his body, then the heirs male of the bo- 
dy of Earl William, then the right heirs'of James Lord Stanley, ſhall Hold againſt 

ce King, Se. and againſt the widow and daughters of Fark trdinand' Eatl Wil- 
am's elder brother) all the Iſs of Man, with the appurtenances; and neither James, 
nor the heirs male of his body, nor Robert, nor the heirs male of his body, nor any 


of the heirs- male of William, ſhall have power to alien it. but it ſhall continue as 


wore limited; only they may make leaſes, as tenants in tail may do in England, 
t. H. $. 
Hes, Charles Earꝭ of Derby makes a leaſe for ro, qqo years, of the rectprĩes 
tithes ik Mm. for the benefit of the poor clergy ; and by deed, as collateral 
feemtity, conveys lands in Zancaſpire, in truſt to Erne him and bis heirs to hold 
ſaid lande, and receive the rent: till interruption in 
fithes by kim or thoſe woe. under' bim or his ors, and evo. to enter 
| mid ecive . fon Seh 11 82 AIJHY 
ble tg Famer Zart of Detly (beir-male of Yan Lond Sranky, in the g 


© 10 15 mentioned) deviſes to Sir Edward Stanley (who on his death became Hi 
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of the rectories and 
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of Dery, id his heirs fie ever, all his honours, real eſtate and hereditumeny 
whatſoever, and whereſoever. 
In this James ended the Mae li of Earl Wi liam. ' N 
The deviſe in 1735 was void, by force of the private act of aide: ha 
upon the Je of Man deſcended to Fobn Duke of Athol, as right heir of James Lord 
Stanley, (afterwards Earl of Derby, beheaded at Bolton in Lancaſhire in 17 51) being 


his great grandſon, by Cbarloite his third daughter. 
The leaſe of the rectories and tithes was alſo void, and the truſtees were in- 


titled to the rents of the lands in Lanceſhire, from the time the tithes were evicted 
by the Duke of Atbol. Did. 

By flat. 5 G. Fl c. 26. In conſideration of 6.060% to the Duke and Datcheſg 
of Athol, the ifland, caſtle, pele, and lordſhip of Man, and all royalties, &c are 
unalienably in his majeſty ; EY the und · Property rights, as lord of manors, 


patronage of biſhoprick, &c. 
By fat. 5 G. 3. c. 30. Bounties on corn exported from Britain or Ireland to 


Man, are diſcontinued, 
Stat. 5 G. 3. c. 39. ede againſt ſmuggling with the Ve of Man. 
Stat. 5G. 3. c. 43. Permits importation of ſeveral commodities of May, and 
rants bounties on linens made in Man, and exported from Britain. 
Stat. 6 G. 3. c. 50. extends the act 29 Car. 2. relating to taking affidavits in 
the country, to the Je of Man, and impowers the King to appoint 508 therein 


for landing and ſhipping goods. 
Stat. 7 G. 3. c. 45. encourages and regulates the trade and manufactures of 


Man. 
Stat. 11 G. 3. c. 52. provides for repairing the harbours in Man. 
Stat. 12 G. 3. c. 58. is for encouraging the Ck Arte of Man. 


F. 3.) Jerſey. 


The royal court of Yerſe ey cannot tranſmit a cauſe to the King for difficulty, but 
muſt proceed to judgment. Magoons v. Dumareſque, M. 13 G Ld. Raym 1448. 

By flat. 9 G. 3. c. 28. Jerſey and Guernſey may export to America, directly, goods 
neceſſary for the fiſhery ; and import non-enumerated goods, except rum. | 


(G) The plantations. 
(8. 1.) FT heir Government. I 


ROPRIETORS of provinces may ſettle doundurics between themſelves ; 
| as the lords marchers and counties palatine might do. And this is not an alie- 
nation, for theſe ſhall be preſumed the true and ancient t limits, Penn v. Lord Bal- 
timore, 17 50. 1 Vezey 444. > | 
They may alien to natural-born ſubj ects. Bid. 
d if part is aliened, the tenure and ſervices will remain on the whole, and may 
12 exa from either. Did. , | 

Proprietors cannot prejudice planters, Cc. by their agreement. Ibid. 

By flat. 4 G. 3. c. 15. and 8 G. 3. c. 22, Penalties and forfeitures on revenue- acts 
may be recovered in any court of Admiralty or Vice-Admiralty having juriſdiction 
where the cauſe of ſuit ariſes, and the party may appeal from court of per to 
court of Vice-Admiralty., . . 

Stat. 4 G. 3. c. 34. prohibits the aſſembly of any colony to make Wen of 
credit a legal oF And fat. 10 G. 3. c. 35. enables New-York to create bills for 
120,000 /. currency, which ſhall be legal tender for 14 years. And flat. 13 G. 3. 
C. 67. authoriſes the aſſemblies to make any certificates Due accepted by pub- 
lick creditor, a legal tender to the publick treaſurer. SHOCUUQ) . 

Stat. 6 G. 3. c. 12. declares the Plantations ſubordinate to, and dependant on, the 
crown and parliament of Great Britain; which has power to make laws to bind the 
colonies woe -people of n ſubjects of 0 crown of Gree? Britain, in all caſes. 
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ur. 7 G. 3. c. A authoriſes the King to put the cuſtoms, &c. and execution of 
the laws relating to trade, under the management of commiſſioners to be reſident 
rn ; San en ö | 
Vi. 7 : 3. c. 59. prohibits the governor, council, and houſe of repreſentatives 
of Næu- Vork, from paſſing any act of aſſembly, till they conform to an act of parlia- 
r furniſhing the King's troops with neceſſaries. ATE [| 
By fat. 14 G. 3. c. 19. The harbour of Boffon in Neu-England is ſhut up, till | | 
make ſatisfaction to the Eaſi-India Company, and peace and obedience to the 
1 are reſtored. | ys 
By c. 29 Perſons indicted of capital offences in Maſſachuſet's Bay done in exe- = 
tien of law, or. ſuppreſſion of riots, ſhall be bailed by judge, who ſhall poſtpone 
trial till defendant may apply to governor, who may order him to be tried there, 
or in another colony, or in Br:tain. | | 
5.45. The government of Maſſachuſet's Bay is regulated. The council is to 
be.nominated by the King (inſtead of being choſen by the aſſembly as by patent of 
| 3 N. & M.). The governor to appoint judges and ſheriffs without conſent of coun- 
eil. No meeting in any townſhip without governor's conſent, except for election 
of officers or repreſentatives, and no other buſineſs but ſuch election to be then 
treated of, and at other meeting only the buſineſs ſpecified in the conſent. Juries 
regulated, not to be elected by the inhabitants, but returned by ſheriff, Court may 
grant ſpecial jury to be ſtruck by an o cer of court. 
By c. 83 The boundaries of Quebec are ſettled, and the civil government ſettled 
by the King's proclamation and commiſſions, being found inapplicable to the pro- 
vince, whole inhabitants above 65,000) were papiſts, and had their own form of 
government, the proclamation, commiſſions, &c. are repealed. Papiſts there have 
the free exerciſe of their religion, ſubje& to the King's ſupremacy, as declared b 
1 Elia and their clergy may receive their dues from papiſts only. And out of the 
remainder of ſuch dues, the King may make proviſion for a proteſtant clergy. 
Papiſts not to take the oath of 1 E/z. but to ſwear to bear allegiance, and to diſ- 
cover treaſons. | 
All civil ſuits to be determined by the laws of Canada, till altered by ordinances / 
of governor and legiſlative council, 
This not to affect lands granted in ſocage. 
Owners of lands may leave them by will. * 
Criminal law of England to be continued, ſubject to the alteration of governor 


7 


and legiſlative council. 
King may appoint council; who, with governor, may make ordinances. They 
cannot lay taxes, except for buildings and roads. 
' Ordinances diſallowed by the King void; touching religion, or puniſhments great- 
er than fine or three months impriſonment, of no force till approved by the King. N 
King may erect courts, and appoint judges, = 
This does not affect former acts made to regulate commerce in America, all 
which extend to Quebec. | 


: (G. 2.) Courts. 


If a party appeals from a court in one of the plantations to the privy-council, he 
muſt procure the proceedings to be tranſmitted, and proceed within a year after the 
1 allowed in the plantations, or the appeal will be diſmiſſed with 5 J. coſts, 
without notice to the appellant. Gordon v. Lowther, M. 13 G. Ld. Raym. 1447. 

The original juriſdiction as to the boundaries of provinces in America is in the 
King in council, but by the contract of the parties, as by executing articles in Eng- 
land, the courts in England may have juriſdiction, Penn v. Ld. Baltimore, P. 1750. 


reiter (G. 3.) Laws. 
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ey his was repealed next Seſſions, by ,. 3.6.1 Fe. ee "IE. 0 FRAY 
Su 6 G. 3. 45 49. 8 ens certain po ts in Jamaica and Dominica, and regulates * 


ties to be paid. 81 3 
Stat. 6 G. 3. c. 52. repeals certain duties, and grants others, on various goods, and 
regulates trade there. This is amended by fat. 7 G. 3. c. 2. | 
Stat. 7 G. 3. c. 46. grants certain duties on goods imported from Britain to Ane. 
rica, and. makes regulations to prevent running goods there. Repealed in part by 
| flat. 10 G. 3. c. 17. * 

By flat. 13 G. 3. c. 14. Aliens may lend money, at 51. per cent. on lands in the 
Heſt Indies, and ſue and recover the ſame, though their native country is at war with 
this kingdom. They may ſue at law on any bond, collateral ſecurity or covenant 
and alſo in the court of chancery of the colony, praying a ſale for payment, and have 
the ſame remedy as a natural born ſubject, except that they cannot have poſſeſſion 
by execution or forecloſure. | : 

Service on foreigner's agent in the colony, or on himſelf in another county, good 
ſervice; if he does not appear, the court may order payment and redemption. 


(I. 1.) Navigation Gail be N., 


FT AT. 26 G. 2. c. 6. directs the performance of quarantine, the manner, penal. 
ties, Ce. 5 y 


(I 2.) But it ſhall be in Exgliſb Ships, &c. 


The huſks and ſhells of cocoa nuts, ſeparated from the nut by fire, is not a ma- 
nufacturing, but liable to the act of navigation. Anon. H. 1725. Bunb. 212, 

Information of debt will lie for duties on French wines imported from Holland, 
though they might have been ſeized as forfeited. Attorney-General v. Jeweri, M. 
1726. Punb. 225. | — 

On an information for a ſhip forfeited for bringing over goods not of the growth, 
Sc. notice in the maſter is not neceſſary. Per totam curiam. Idle v. Vanbech, P. 
1727. Bunb. 230. | 8 | 

But a diſtinction ſhall be made, whether the goods were part or not part of the 
cargo; and if paſſenger privately brings over a ſmall parcel, it ſhall not be deemed 
part of the cargo, nor the ſhip forteited, Semb. Greeby v. Palmer, H. 1733. 


Bunb. 232. | 
If a ſhip comes into port on pretence to refit, and the ſailors run teas, it is a for- 


feiture of the ſhip, though ſhe was ſeized and in the poſſeſſion of the officers before 
the running. Attorney-General v. Fackſon, T 1727. Bunb 236. 

By 13 G. 2. c. 3. In time of war, three-fourths of the crews of privateers or mer- 
chant ſhips may be foreigners. 5111 8 TOL e. 

And any foreign ſeaman, who has ſerved two years in time of war, on board man. 

of war, merchant ſhip or privateer, is thereby naturalized. | 

By fat. 14 G. 2. c. 36. Trade to and from Perſia, through Ryffa, is permitted. 

By tal. 18 G. 2. c. 17. A reward of 20, ooo J. is given for the diſcovery of a paſ- 
ſage by ſea from Hudſon's Boy to the Weſtern and Southern ocean, of America. 

By Hat. 13 G. 3. c. 26. No alien may purchaſe any ſhare of a ſhip belonging only 
to natural-born ſubjeas, without conſent in writing of the owners of three-fourths 


in value. 


| U. 4.) Maſter, 
If maſter orders neceſſaries (as ſails, &c.) for the ſhip, both owner and maſter are 
luoable, unleſs it appears that credit was given to the owners only, and then they on- 
I, are liable. Hoſes v. Slayton, T. 10 & 11 G. 2. B. R. H. 376. 
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Wages in general are due upon the ſhip's arrival at the fan port of deſtination or 
delivery. And in a voyage from England to Newfoundland, and thence with fiſh to 
WIN 1 ' a y | | Spain, 
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Spain Newfoundland is not a port of delivery; and if the ſhip is taken between News 

e and Spain, the mariner loſes bis wages, Hernaman v. Bawden, H. 6 G. 3. 
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(a) Obligation, what ſhall be, 


. 
101110110 


— 


F the bond is, held and firmly bound in 20 l. to be paid to the ſaid A. B. who 
4 is not named before, it is good. Lambert v. Brantbwaite, H. 6 G. 2. 


Str. ; | 

Bond * woman for cohabitation had with her is good. Turner v. Vaughan, 
P. 7 G. 3. 2 Will. 339. | | 
AB. . D. and E. indicted for perjury, by F. agree that G. ſhould give him a 
note for 350 J. not to appear at the trials, and that A. B. and H. ſhould give a 
bond to indemnify G. againſt the note, the bond is given for an illegal conſide- 

ration Collins v. Blantern, P. 7 G. 3. 2 Will. 341, 347. 
A bond given for an illegal conſideration is void at common law ab initio, Bid. 


R 8-8 
(B) Gant of an Office, 


Woman may be ſexton of a pariſh, and may vote in the election of one; 
1 Olive v. Ingram, J. 12 G. 2. Str. 1114. | 


(B. 2.) 


To a woman; 


(D) Deputy, 


(D. 1.) Who may make one. 


F parceners cannot agree in nominating a deputy or clerk, Chancery will direct 
them to draw lots who ſhall nominate firſt. Seymour v. Bennet, M. 1742, 2 Ar- 
hyns 482. oa 


(D. z.) Power of a Deputy. 


If a deputy covenants to execute the office for certain fees, and to account for 
the reſt, and new duty and new fees are afterwards added by ſtatute, the de- 
puty ſhall account for the new fees. Per Hardwicke C. J. and Eyre C. J. Bul- 


: 


firode v. Gilbpurne, H. 9 G. 2. Str. 127. 
Wat e (E) Officers of State. . 

H E court of the high-ſteward, and the court of the King in parliament, are (E. 5.) ; 
Ten Saen PPP 4131461, ls; igh-fowards 
In the firſt, by the commiſſion, (which is but in the nature. of a commiſſion o 8 

Her and terminer) the ſole right of judicature is veſted in the high-ſteward, and 
reſideth in his perſon, and without the commiſſion no ſtep can be taken in order 
to the trial; and when his commiſſion is diſſolved (which he declares by breaking 


his ſtaff) the court no longer exiſts : he alone is judge of law, and practice; the 


pers kniet, mete Judges of fact, are ſummoned by precept from him to ppear 
* N : , | : 4 4 a Py 
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exceeding 205. 


1 © 
before him on the | day appointed by kim for the trial. E. Ferrers's caſe, 1760, | 


4+ ” 


For the court of the King in parliament, vide Parliament, L. 16, 


(E. 8.) Secretary of State. 


Has not power to grant general warrant to apprehend the authors, printers and 
publiſhers of a libel. Huckle v. Money, M. 4 G. 3. 2 Wilſ. 205. Money v. Leach, 
in error in B. R. M. 6G. 3. 3 B. M. 1742. | 


Nor a warrant to enter the houſe of a perſon by name, author of a libel, to 
ſeize his papers, and detain him and them. Beardmore v. Carrington, P. 4 G. z. 


2 Wilſ. 244. 


Note, This warrant, which was not only to apprehend Beardmore, the author of 
a ſeditious libel, but alſo to ſeize his books and papers, was called illegal in 
the groſs ; but had it been only to apprehend the perſon, Q. 


He has no power to grant warrant to ſearch for, and ſeize a man's papers, in 
the firſt inſtance, on information of his being the author of a libel, Entick v. Car- 
rington, M. 6 G. 3. 2 Will. 275. 

He is not a conſervator or juſtice of the peace, quaſi ſecretary, within 24 C. 2. 
c. 44. Did. 

He hath power to commit for treaſon, and ſeditious libels, but (per Prat, C. J.) 
not for ſmaller crimes, Did. 


(G) Coꝛoner. 


(G. 12.) Inquiſition. 
NQUISITION ſuper viſum corporis of a man that hanged himſelf ; filing of it 


ſtaid, on affidavit that the man died five years before, and the coroner only dug 
up a ſkull, which he aſſured the jury he knew to be the deceaſed's, and thereupon 
the inquiſition was taken. Rex v. Bond. H. 3 G. Str. 22. 

A new inquiſition ſuper viſum cerporis may be taken by leave of the court, but not 
without. Rex v. Saunders, P. 5 G. Str. 167, 

If in an inquiſition ſuper viſum corporis, the year of our lord in the caption is in 
common figures, it ſhall be quaſhed, for it ſhould be in words at length, or at leaſt in 
Roman numerals. Rex v. Fhilips, H. 6 G. Str. 261. 

The court will make a rule to take up the body, on firſt inquiſition being quaſhed, 
Anon. M. 9 G. Str. 533. 

The coroner, on returning a felo de ſe non compos, is not obliged to return the depo 
ſitions. Coroner of Weſtminſter's caſe, P. 10 G. 2. Str. 1073. 

The coroner may take an inquiſition on board a man of war, lying infra corpus co- 
mitatus, as in Portſmouth Harbour; and if he is oppoſed by the captain, an information 
ſhall be granted. Rex v. Solgard, T. 11 G. 2. Str. 1097. Andr. 231. 

If the coroner omits to take an inquiſition upon an untimely death, it may be done 
by juſtices of gaol-delivery, oyer and terminer, or of the peace; but it mult be open- 
ly, (2. if notice is not neceſſary, for it is an office of intitling ;) and if ſecretly, it 
ſhall be quaſhed. Rex v. Killingball, M. 30 G. 2. 1 B. M. 17. , 

By Hat. 25 G. 2. c. 29. For every inquiſition on a body (not in priſon) in any 
place ſubject to county-rates, coroner ſhall be paid 205. and gg. per mile for his 

ourney. 5 + he g 
For inquiſition on body dying in priſon, what Quarter-Seſſions ſhall allow, not 
For a body ſlain he ſhall have alſo 135. 4d. by 3 H. 7. 
If he takes more, he is guilty of extortion. 
(. 14.) Coroner, how puniſhed. 


On inquiſition on one that hanged himſelf, jury ſatisfied of his lunacy, coroner 


| tells them finding him. elo de ſe was matter of courſe, and thereupon they find ac- 


- cordingly, 
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hands and ſeals. But on certiorari, he returned the firſt inquiſition, and the court 
tayed filing, and committed coroner. Rex v. Wakefield, M. 4 G. Str. 6g. _ 

a coroner miſbehaves, or lives out of the county, on petition from the free- 
holders, and affidavit of ſervice at his laſt place of abode, the court of Chancery will 
inue a writ de coronatore exonerando ; but the new one muſt be elected by the free- 
holders.  Freebolders of Warwick, T. 1744. 3 Atkyns 184. 


By Har. 25 G. 2. c. 29. Coroner convicted of extortion, wilful neglect or miſde- 
meanor, ſhall be amoved. | 


32 


1 (K) How an Office ſhall be loſt. 
(K. 7.) By Neglect of Oaths and Sacrament. 


| T HE common freemen of a borough are not obliged to take the teſt. Borough 
of Chriſtchurch, H. 2 G. 2. Str. 828. 


— 


P R 2.0 N. 
(C) How expounded. 
H E recognizance of a perſon indicted for beating a cuſtoni-houſe officer, in 


| diminut. reventionum dom. Regis, was diſcharged on an act of grace, 7 G. though 
ſuch offences are exeepted. Rex v. Spenſer, in Sc. M. 1721. Bunb. 88. | 


(E) What Offences a Pardon diſchargeth, 
(E. 2.) A Pardon of the Foundation diſcharges all dependent. 


F the felony has it's commencement before the pardon takes place, but not it's 
completion, the pardon ſhall operate in favour of the priſoner, as it would have 
done bal the felony been compleat before the pardon, This is the true ſenſe of the 
"OR in Cole's caſe, Ploud. 401, ſupra. Qyod nota, Nicholas's caſe; 1748. 


(F) What not. 


A act of grace does not diſcharge the forfeiture of 25 l. to the city ef Londen, 
Z A for acting as a broker without licence. Ludlam v. Lopez, M. 9 G. 
tr. 529. a | 4 

An act of grace does not extend to penalties given between the informer and the 
Poor of the pariſh. Howell v. James, T. 21 G. 2. Str. 1272. 


9 


If a man gives a ſtroke, or poiſon, (which till death enſues upon it is only a miſ- 
demeanor) and a pardon is granted of all miſdemeanors, &c. but not of murder or 


poiſoning, and afterwards the party dies, the felony is not pardoned. Nicbolas's 


caſe, 1748. Foft. 64. 


(H) How the Party ſhall take the Beneflt of a Pardon: 


"ig ® Na pardon for a miſdemeanor, the defendant hall not be put to the bar, nor 
* 72 . 7 Plead it on his knees. Ke v. Hales, M. 2 G. 2. Ster. 816. f | 
| k 19 5 pf, NY Frei Tx 
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contin! iy, afterwards hearing what the conſequence would be, they apply to coro—- 
ner to — the verdict lunacy, he drew up the inquiſition ſo, and they all ſet their 
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(D. 8.) 
Election. 
Writ of elec- 
tion, 


(D. 9) 
Who cannot 
be elected, 


and who may. 
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There has been.ng inſtance, fince /fat. 5 & 6.77. & M. e. 143. of the court'srequir. 
ing recogyizance for the good behayigur of a perſon pardoned for murder. Rex v, 

n . OK 
Defendant, in an information for maihem ſhall have the benefit of an act of 


grace, though he did not inſiſt on it at his trial but ſhall pay proſecutor full coſts, 
Rex v. Haines, P. 21 G. 2. 1 Vi 214. E 19h - 
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77 
(c) Uill, 
(C. 1.) What ſhall be. 


Vill muſt conſiſt of ten families, or have a conſtable, or at leaſt the re- 
putation of a vill. Rex v. Denham, P. 8 G. 2. B. S. C. No. 11. Str. 
1004. Rex v. Grafton, P. 10 G. 2. B. S. C. No. 31. Str. 1071. 


(C. 2.) What not. 


An extra- parochial place, conſiſting of two houſes, &c. 3oo acres of land worth 
300 J. per annum, belonging to, and in the occupation of ſeveral perſons. Rex v. Den- 
ham, dan B:; S. G N01. 100. | 

An extra-parochial place, a manor, formerly a nobleman's ſeat and park, ſince 
converted into farms, and having five houſes occupied by five tenants. Rex y, 
Grafton, P. 10 G. 2. B. S. C. No. 31. Str. 1071. 5 

Extra · parochial place, conſiſting of one capital meſſuage, two old cottages, one 
new one, and one tenement, patt of the capital meſſuage, all let to one, and in- 
habited by him and his under-tenants, Rex v. Showler, J. 3 G. 3. 3 B. M. 1391. 


2 


2 
9 


r. 
| D) Mhat Perſons compoſe it. 
V fat. 10 G. 3. c. 41. The ſpeaker during receſs of parliament, may iflue his 
warrant to the clerk of the crown, to make out a writ for electing a member in 
the room of one dead during receſs, on the death being certified under the 


hands of two members. He muſt give notice in the Gazette, and not iſſue warrant 
till 14 days after; nor unleſs the return of the deceaſed member was brought in 15 


days before the end of the Seſſion preceeding his death. 


The „at. 2 G. 2. c. 24. to prevent bribery, extends to all perſons, tho' they 
are not candidates, nor employed by them. Philipps v. Philipps, T. 11 & 12 G. 2. 


Andr. 248. | 
By flat. 15 G. 2. c. 22, Commiſſioners of revenue in Ireland, of the navy, clerks 


in the following offices; Treaſury, auditors, tellers, or chancellor of Exchequers offices, 
admiralty, paymaſter of army or navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, 


wine-licence, hackney-coaches, hawkers and pedlars, or having office in Minorca 
or Gibraltar, (except commiſhon-officers in regiments,) are excluded from being 
members of the Houſe of Commons. | | 

By fat. 33 G. 2. c. 20. Members, before they vote or fit in parliament, ſhall de- 


liver in a ſchedule of their g ee according to 9 Ann. and ſwear to it; ex- 
cept eldeſt ſons of peers, or o 


| 3, or of perſons qualified to be knights of a ſhire, members 
for univerſities, or Scorch members. | | 


Stat. 14 G. 3. c. 57. repeals far. 1 H. 5. and ſo much of 8th, 10th, and 236 
H. 6. as relates to the reſidence of electors or elected. 1 | 


By 


. Oz ** 
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| „2. £4120, The flat. 10 Ann. c. 23. and 12 Ann. flat. 1. c. 5. for pre- (b. 10.) 
n conveyances, and perſsus bfi Wl not been 10 poſſellion Wis wp" 91 
of 40 5. are extended to freeholders in towns that are counties of themſelves. .- oats 
„By. Hat. 18 G. 2. c. 18. Every elector, if required, ſhall ſwear that he has a 

gerhold of 49.5, per annum, and what and where, and has had it a year, or come to 
it by deſcent, marriage, marriage- ſettlement, deviſe or promotion; that it was not 

anted on purpoſe to qualify ; his place of abode; that he is 21, and has not 
polled before. | ; | 9 

By . 3 & 4. Elector muſt have been aſſeſſed to the land- tax within 12 months 
before, (except for chambers, &c. not uſually aſſeſſed) and duplicates of aſſeſſment 
ſhall be kept among the records of Quarter-Seſſion. 

By J. 5. Perſon not qualified voting, or voting more than once, forfeits 40 J. 
By J. 6. Taxes and rates are not to be deemed charges within the meaning of 
this act. | 

In an action on 2 G. 2. for bribery, it is not neceſſary to prove that the party 
bribed had a right to vote ; if defendant gave the money, ſaw him vote, and his 
yote was not controverted, it is ſufficient, Rigg v. Curgenven, H. 9 G. 3. 2 Will. 

3 Fear. 19 C. 2. c. 28. Regulates the elections of cities and towns which are 
counties in themſelves. 

By fat. 31 G. 2. c. 14. Perſons holding their eſtates by copy of court-roll, are 
not thereby intitled to vote for counties; if they vote, they forfeit 50/. to any can- 
didate for whom they did not vote. 

By flat. 3 G. 3. c. 15. A freeman ſhall not vote, unleſs admitted 12 months 
before firſt day of election, except intitled to freedom by birth, marriage or 
ſervitude. 

Stat. 3 G. 3. c. 24. Requires annuities to be regiſtered with the clerk of the 
peace, 12 months before the firſt day of election. | | 

Stat. 11G. 3. c. 55. Incapacitates certain perſons (guilty of corrupt practices) 
by name, from voting at any election for parliament ; and enacts, that all free- 
holders of 40 s. in the rape of Bramber in Sujex, ſhall have votes for New Shoreham: 


not. 


By 10 Ann. c. 23. The ſheriff muſt deliver the check- books, as well as the ori- (D. 11.) 
ginal poll- book to the clerk of the peace. Rex v. Davis, J. 9 G. 2. Str. 1048. I 
By „at. 18 G. 2. c. 18. J. 7, 8, 9. Booths for taking the poll, not exceeding Ia a county. 
15, to be erected at candidates expence, with the names of the hundreds on them. 
Clerks to be appointed. A liſt of the towns for which each booth is appointed ſhall 
be made, and, on requeſt, delivered to each candidate; and no perſon to vote there, 
but whole eſtate lies in one of theſe towns, unleſs they do not lie in any place men- 
tioned in any of the liſts. And a check-book to be allowed for each candidate. 
By J. 10. & 11. The ſheriff ſhall not adjourn the next county-court after receiv- 
ing the writ for more than 16 days, and it may be adjourned to a Monday, Friday or 


Saturday, notwithſtanding Hat. 6 G. 2. c. 23. 


Double damages may be recovered for any falſe return, though there is no reſolu- (D. 15.) 
tion of the Houſe of Commons relating to the right of election to that place. In Falſe returu. 
Erxcbeg. Chamb. Williams Wynne v. Middleton, H. 19 G. 2. 1 Will. 125. 
Action at common law will lie for a falſe or for a double return; for there is dam- 
num cum injuria in both caſes. D. per Willes C. J. Bid. 4 
Ihe courts of Weſiminſter-Hall are not bound by reſolutions of the Houſe of Com- 
mons relating to actions at common law for ſuch returns; and the party may pro- 
ceed there, notwithſtanding the order of the houſe. D. per Willes C. J. Bid. 


on the diſſolution of parliament, the members have privilege redeundo for a rea- (D. 17.1 
ſonable time. Pirt's caſe, J. 7 & 8 G. 2. Fort. 159. Str. 985. B. R. H. 28. Privitege. 
Mp bh. a member is arreſted within that reaſonable time, it is breach of privilege. 
"30 4. e | 5 | | | F | we 1 
A member ſo arreſted may be diſcharged without a writ of privilege, on motion. 
Bid. and Fort. 342. Tarts 


But it is on filing common bail; for it is a diſcharge to his perſon, not to the 
-. ſuit; Itid. | 24 . | * 
4 | | A Scoteb 
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A Scotchpeer (not one of 16) arreſted, ſhall be diſcharged on motion. It does 


not appear whether the ſuit was alſo diſcharged. Ld. Mordington's caſe. Fort, 16 3. 
A member of parliament may be ſued in C. B. by bill. Dawkins v. Burridge, N. 
13G. Str. 734. Ld.Raym. 1442. wks ; 
An attorney, though a menial ſervant of a peer, has no privilege of parliament, 
Wisekbam v. Hobart, M. 10 G. 2. Str. 1065. 

Waver of privilege muſt be in writing. Holliday v. Pitt, J. 2 G. 2. B. R. H. 3. 

It is never as to the perſon, only to give a power of ſuing. Bid. 

If a peer, plaintiff, gives rule to examine witneſſes, it is not breach of privilege 
in defendant to examine. Earl of Derby v. Due of Athol, T. 1751. 2Vezey 298. 

If peer brings action at law, it is not breach of privilege in defendant to bring 
bill for injunction. id. 1 | 

Whether a gamekeeper is intitled to privilege? , But if he is, it is neceſſary to 
have affidavit what and where the manor is, that the lord is in poſſeſſion, and that 
the defendant is gamekeeper. Cheſter v. Upſaale, T. 24. G. 2. 1 Will. 278. 

Order of Lords, 28th June 171 5, does not extend to all their ſervants, only ſuch as 
are neceſſarily and properly employed about their eſtates or their perſons Ibid. 

Privilege extended to infamous and ſeditious libels tending to inflame the minds and alie- 
nate the affections of the people from his Majeſty, and to excite them to traiterous inſurrec- 
tions againſt the government. Rex v. Wilkes, P. 3 G. 3. 2 Will. 151. 

But by reſolution of Houſe of Lords, 2gth November 1763, and of Houſe of Com- 
mons, 24th November 1763, writing and publiſhing ſeditious libels is not intitled to 
privilege. | EY 

No peer has privilege of peerage or of parliament againſt being compelled by 
proceſs of courts of Weſiminſter- Hall to pay obedience to habeas corpus directed to 
him. Order, 7th February 1757. 8th June 1757. 

Stat. 4 G. 3. c. 24. regulates franking letters; and this is amended by far. g G. 3. 
c. 25. 5 | | 

By flat. 4 G. 3. c. 33. The creditor of a member, a merchant, may on affidavit 
fue out writ and ſerve him, and if he does not make ſatisfaction in two months, he 
ſhall be bankrupt from the time of ſervice. 

Merchant committing act of bankruptcy, creditors may ſue out commiſſion, and 
commiſſioners proceed, notwithſtanding privilege. Ry SY 

But the perſon ſhall not be arrefted or impriſoned except for caſes made felony by 
the bankrupt acts. | 

By Hat. 10 G. 3. c. 50. Peers and members may be ſued at any time, and the ſuit 
ſhall not be impeached or ſtayed by privilege ; but the perſon not to be impriſoned, 

The court may order the ifſues from time to time to be ſold, and plaintiff's coſts 
to be 2 and the reſidue retained till the purpoſe of the writ anſwered, and then 
the iſſues or money returned. | 

Rule of court of B. R. C. B, or Exchequer, may be inforced by diſtreſs infinite. 

If member is illegally taken, and detained by proceſs of B. R. and is brought by 


habeas corpus to be charged in execution in C. B, they will remand him, that he may 


be diſcharged by B. R. Barnes 199. 


(E) parliament ſummoned, and the Beginning of it. 


Y fat. 10 G. 3. c. 16. and 11 G. 3. c. 42. After day appointed to conſider petition, 

the firſt time there are 109 members preſent, the names of 49 preſent are to 

be drawn out of the names of the whole houſe; each party names one not drawn; 
each party ſtrikes out alternately one of the 49, till they are reduced to 13; theſe 15 


make a committee to determine the election; 13 muſt be preſent. None can vote 


who have not been preſent every fitting. They have power to ſend for perſons, 
papers, Cc. and to examine on oath. Notice is to be given to all parties. If there 
are more than two parties intereſted, the 13 balloted members nominate the two 


Hier 79. 
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(8. r.) The Law and Uſage of Parliament. 
_ 46,98 (G. 5.) In Puniſhment of Offences. 


. 


it, and A. gives B. a counter-note to deliver up his when the condition is per- 
ormed, it is a g/t to corrupt B. to give his vote, within 2 G. 2. c. 24. . 7. though 
B. votes for C. s antagoniſt, Suſſton v. Norton, M. 2 G. 3. 3 B. M. 1235. 
Bribery at elections to parliament is a crime at common law, and 2 A 2. c. 24. 
does not take away the common law method of puniſhment by information or in- 
dictment; but B. R. ought not to interpoſe by information within the two years, 
as defendant, even after conviction, would be liable to be ſued for 500 /. on that ſta- 
tute. . Rex v. Pitt, Rex v. Mead, T. 2 G. 3. 3 B. M. 1335. 

Judgment on an information before the two years expired, was, that one defen- 
dant be impriſoned for ſix, and the other for three months; having both been already 
ſome ti me in priſon. Bid. | 

Judgment in another caſe, when the two years were expired, was 200 J. fine, and 
three months impriſonment. Rex v. Haydon, P. 3 G. 3. 3 B. M. 1387. 

The court will ſometimes adjourn the matter till the time for bringing the gui 
tam action is expired, and accept the defendant's own recognizance to appear. Rex 
v. Haydon, M. 3 C. 3. 3B. M. 1359. | 
But will not defer pronouncing judgment, becauſe defendant has indicted one of 
the witneſſes againſt him. Rex v. Haydon, P. 3 G. 3. 3 B. M. 1387. 

Defendant who has given money to a man for his vote, by ſo doing admits his 
right to vote, and ſhall not be permitted to ſay he had not. Combe v. Pitt, M. 5 
G. 3. 3 B. M. 1586. | | | 

f plaintiff has declared, that A. and B. had declared themſelves candidates, and 
that abi they were candidates defendant bribed, it is not neceſſary to prove that 
B. had offered himſelf when the bribe was given ; it is enough if it is proved to be 
to vote for A. (who had declared) and his friend. Bid. 

Aſking a vote for a man makes him a candidate. Bid. 

If the declaration is, to vote for A. and B. it is good if it is proved to be for A. 
though it cannot be proved to be for B. Bid. | 7 


15 A. gives B. an elector five guineas to vote for C. and B. gives A. his note for 


(H. 6.) Matters criminal. 3 


Fa man is attainted unleſs he render himſelf at a certain day, and before the day (H. 6.) 
is taken into cuſtody, he may plead it as a ſurrender, Jobn Murray of Brougbton's Attainder. 
caſe, 1746. Fofter 47. N. B. This was denied in Lord Duffus's caſe, in parlia- 
ment, 7 C. 2. Comyns 440. So in outlawry. It was denied in Sir Thomas Armſtrong's 
caſe, 3 State Trials 895. but allowed in Roger Johnſon's caſe, M. 2 G. 2. Str. 824. 

A perſon may be attainted by an incompleat deſcription, if it is not repugnant to 
truth; thus Lord Forbes of Pr/fiigo was attainted by the name of Lord Pigſſigo. 


If an act enacts, that if A. does not ſurrender on 12th Fuly, he ſhall ſtand attaint- 
ed from the 18th April preceding, he is capable of taking lands by deſcent in the 
intermediate time; and ſuch deſcent does not become diveſted or avoided by his 
not rendering himſelf to juſtice on 12th 7, ſo as to prevent the forfeiture in pre- 
- Judice of the crown. Lord John Drummond's caſe, 1751. Foſter 88. | 


„i oth";  (H.g.) Matters civil 
| | 5 (H. 9.) 8 5 : 


Stat. 38.3. e. 25. eſtabliſhes new rates for poſtage of letters, Amended by (H. 90 


761 3-16: 50. „And by 9 G. 3. c. 35. Toellages are 
n _ : X | Stats nes 5 
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tut. 6 G. 3. c 8 impoſes 3 5. per annum on every dwelling-houſe inhabited; 


and on windows, if ſeven in a houſe 2 d. each, and ſo in a greater proportion where 
there are more wind we up to 25 and upwards, for each of which 25. ſhall be paid. 


(f. 17. If a company is eſtabliſhed by parliament, for a particular purpoſe (as inſuring 
The method 2,4.) with a limited fund, which is exempted from being taxed, and the com. 
8 a pany afterwards by charter has its power extended (as to inſure houſes, Sc.) with 

Aan encreaſed fund, and they carry on their bufineſs under both jointly ; the com- 

pany: is liable to the land - tax for their whole ſtock, and in their corporate capacity. 
Royal Excbunge Aſſurance V. Vaughan, H. 30 G. 2, 1 B. M. 155. 


(H. 18.) So parliament may appoint a regent, in caſe the crown ſhall afterwards deſcend 
Limitation of to a minor; and flat. 24 C. 2. C. 24. appointed Auguſia Princeſs Dowager of 
* Wales regent, in caſe any of her children ſucceeded to the crown under 18 years 

of age. bo re, e 

x Stat. 5 G. 3. c. 27. Impowers the King to appoint the Queen, the Prince 
Dowager of Hales, or ſome perſon deſcended from George 2. and reſident in Great- 
Britain, guardian of his ſucceſſor, and regent till the ſucceſſor is 18; and eſtabliſhes 
a council of regency, and other regulations. 


(H. 20.) By flat...1 G. 3. c. 1. 800, ooo 1. per annum out of the aggregate fund, is ſettled 
Sertewent of on the King for life: his majeſty having ſignified his conſent, that the hereditary. 
,. mn revenue might be diſpoſed of for the publick utility, it is thereby made part of 

ſaid fund. And, as Mr. Juſtice Black/fone obſerves, the publick is @ gainer of up- 
wards of 100,0001. per annum by this difinterefted bounty of bis Majeſiy. 
By flat. 2 G. 3. c. 1. 100, ooo J. per anuum, out of the aggregate fund, is ſettled 
on the Queen for life, after the King's demiſe. RE. 
By fat. 7 G. 3. c. 19. 8, ooo l. per annum apiece, (out of the aggregate fund 
during the King's life, and then out of hereditary duties, and poſt- office then be- 
longing to the crown) ſettled on Dukes of Nor, Ghcefter and Cumberland. 


(L) Judicature of Parliament. 
.. 7.) Appeal to Parliament, when it lies. 


I does not lie from an order of the Lord- chancellor (intruſted with the care of 
ideots and lunaticks, by the King's ſign manual) touching a lunatick, but to 
the King in council. Pat's caſe, in the Houſe of Lords, 14 Feb. 1726, 3 P. 
M. 103, 


(b. 13.) . A peer indicted of felony and murder, and tried and convicted thereof before 
By indict the Lords in parliament, .ought to; receive judgment for the ſame, according to 
ment. the proviſions of the act 25G. 2. E. Perrers's caſe, 1760. Poſter 138. 

. . it the day appointed by the judgment for execution, ſhould lapſe before ſuch 
execution done (which however the law will not preſume) a new time may be 
appointed for the execution, either by the nigh court of parliament before which 
ſuch peer ſhall have been attainted, or by the court of B. R. the parliament not 

then fitting; the record of the attainder being properly removed into that 
court. Bid. | * 
Vide paſt. (L. 16.) 


(L. 76.) Every proceeding in the Houſe of Peers, acting in its judicial capacity, is 4 

Arraigament. proceeding before the King in parliament, and the houſe is the court of our lord 
nos the King in parliament. | 

It is founded on immemorial ufage, and is part of the original conſtitution, 

It is open for all purpoſes of judicature during the continuance of the parlia- 

ment; it openeth and ſhutteth-with the ſeſſion, as B. R. with the term. 

Its authority is independent of any ſpecial powers derived from the crown. 

On che trial of a pebr before it, for a capital offence, whether on impeachment 

3 — it is the ſame court, whether an officer with the title of Steward of 

ee FS 1 England, 


x 


ee is appoibted: 10 preſide during trial, and until judgment, of not, cho“ 


, A 


uſual and expedient to make ſuch appointment. r 

Brety fleet: votes on law as well as fact; the majority determines; The high- 
Reward votes only as a peer. un mmepenñ3ĩ 
2Trafteth in its 7udrcrof capacity, in every order touching the time arid place of 
tefal, pitting it off from time to time, allowing counſel or not, &c. all before the 
appointment of high- ſte ward; it has directed in what manner, and by what form 


of words he ſhould be appointed &“, therefore its exiſtence cannot depend on that * L4. Danby, 


appointment. It has received and recorded a priſoner's confeſſion, which amounts — © kv 


to a conviction before his appointment ; it has allowed priſoners the benefit of Ld. Lovae. 
acts of general pardon , witho 
commiffion diffolved. : 8 1 
The lords, on 12 May 1679, (on the proceedings againſt Lord Danby and the wath Wid- 
five popiſh lords) declared that the office of high-ſteward upon trial of peers on 8 
impeachments, is not neceſſary to the Houſe of Peers, but that they may proceed 
in ſuch trial if an high-ſteward is not appointed. | 40 0 
The commiſſion then running thus, ** Ac pro eo quod officium ſeneſchalli Angliæ 
(cujus preſentia in bac parte requiritur) ut accepimus jam vacat ; it was apprehended 
this implied the neceſſity of a high-ſteward ; and therefore by the committees of 
the lords and commons, it was agreed the commiſſion ſhould be recalled, and 
2 new commiſſion ifſue, with theſe words inſtead of them; ac pro es quod proceres 
et magnates in parliamento nofiro aſſemblati nobis humiliter ſupplicaverunt, ut ſeneſchal= 
lum Anglia pro bac vice conſlituere dignaremur.— And all commiſſions ſince, on 
impeachments, have been in the ſame form. | e. 
The commiſſions ſtill run in the firſt form, on indictments, but the lords de- 
clare that the appointment of a high-fteward alters not the nature of the court, 
which ſtill remains the court of peers in parliament ; this applies to indictments 
as well as impeachments. Bay C 
The commiſſion recites that A is indicted, that the King intends he ſhould be 
judged before himſelf in this preſent parliament, that the office of ſteward (whoſe 
preſence is required on this occaſion) is vacant ; and appoints B, ſteward for'this 
time to execute the office, with all things due in that behalf. 8 Saen 
T bis does not conſtitute a court of the high-ſteward, a right of judicature, 
which the commiſſion ſuppoſes to be in a court then ſubſiſting before the King in 
parliament; he is to preſide as ſpeaker or chairman during trial, and till judgment; 
and in that reſpect, and no other, his preſence is requited. 3 
On indictments, before the high-ſteward is appointed, they order certiorari to 
remove them. It is made returnable before the King in parliament ; it is re- 
ceived and read. They conſtrue acts of parliament relating to th. econduct of the 
court and the right of the ſubject, at the trial, and make reſolutions thereupon, 
rect. | ord Ys! bd I oe 
Therefore, tho'. the office of high-ſteward determines before execution done ac- 
cording to the judgment, yet the court of peers in parliament, where that judg- 
ment was given, ſubſiſts for all purpoſes of juſtice during the fitting of the par- 
liament, and may therefore appoint a new day for execution. E. Ferrerss caſe, 
Tide ante, (L. 13. Officer, E. 5.) | T t lla gn 
Peers tried in full parliament, are intitled to the benefit of 7 V. 3. c. 3. in its 
full extent, Ld. Kilmarnock's caſe. Fofter 149, 247. | - 


a - 


All the peers and ſpiritual lords are ſummoned, tho the trial is in full parlia- a. 


ment. La. Kilmarnock, &c. caſe, 1746. Foſter 247. fit 2r8tþ! 24. 
But ſummoning the peers is not abſolutely and indifpenſably neceſſary. D. per 
Foſter J. for the act provides, that every peer ſo ſummoned and appearing ſhall 
vote in ube trial, which muſt mean throughout the trial, and biſhops cannot vote 
to condemn or acquit. Foſter 248. + 


be required. 
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6. 40 Lords ſpicitual may vote in all previous queſtions, in a proceeding in full path, 
1 ment in a caſe of blond. Lords Journal, 13 & 14 May 1672. Poſte as. fat. 
* Lords ſpiritual never were or could be ſummoned on a court of the High-Stewarg. 
for there, in all points of law or practice, he giveth the rule, as ſole judge in the 
* yy 74 F Der ” 1 { i bs 
The fat. 7 V. 3. c. 3. does not give the lords ſpiritual any right in caſes of b 
le ore. Bid. CLMACELES 1 | a lood, 


*) Act of Patliament, 
(R. 8.) When the King ſhall be bound by an AQ of Parliament. 


Lo m HE King, though not named, is bound by acts for the advancement of reli- 
Sion, learning, providing for the poor; as the act 10 Car. for uniting living 
in Treland, Rex v. Archbiſhop Armagh, P. 8 G. Str. 516. 


(R. 10.) How a Statute ſhall be expounded. 


FF OE If the enacting words can take in the miſchief, they ſhall be extended for that 
the men. * purpoſe, though the preamble does not warrant it. Baſſet v. Baſſet, M. 1744. 3 At- 

| . 4 

In 55 incloſing act, if the lands to be incloſed are to be ſubject to the ſame charges 

and incumbrances as the owner's former lands were, it means incumbrances on the 

eſtate, (as dower, &c.) and not the being ſubject to the repair of a church. Moncafter 
CEE ICS 3% ABR. > EE ES t 

The fat. 22 C. 2. c. 11. which enacts that a certain toll ſhall be paid for wharfage 

and cranage of goods brought unto, ſhipped off, loaden or unloaden ar Broot's whatf, 

does not extend to ſuch goods as are not landed there, but put on board lighters, 

while the veſſel is moored and faſtened to the wharf, Szephen v. Cofter, J. 3 G. 3. 

38. M. 1408. " 


| pF 1, 3.) On the expiration of ſeveral inſolvent debtors acts, and the revival of them, the 
— court held equitably, * That the priſoners ſhould have another term after the then 
equity. | firſt term allowed them to lodge their petitions.” Williams v. Rougheedge, H. 32G 2. 
Annie IE. 207, - 00 a nt es Fa 
facts, = * Stat. 287 2. c. 22. continued by 29 G. 2. c. 28. expited iſt June 1759. Stat. 
32 G. 2. c. 28. commenced 15 June 17 59; ſo there was a chaſm of 14 days. The 
court declared, they would conſtrue it equitably, and that Trinity term 17 59, ought 
to be conſidered as the term in which ſuch priſoners (as had been precluded by the 
expiration of the former act from completing their diſcharge under it) were char- 
in execution, and therefore they had Mzchaelmas term for the firſt term next 
after their being charged in execution. Inſofvent Debtor's caſe, M. 33 G. 2. 2 B. M, 
901. 5 9 | 


The fatute 7 G. flat. 2. ff. 8. enats, that all contracts for South-Sra ſtock, or 
oz an abſtract ſigned by the party, ſhall be regiſtered, or in default to be void; and all 
-tute mall not ſuch entries ſhall expreſs the name of the perſon for whoſe uſe ſuch contract uss 
be raken by made. Plaintiff and defendant made a contract, and plaintiff regiſtered the contra 
equiny* - verbatim, and under it, this is for my proper uſe and benefit, and ſigned it with his 
4 _ own name; it Was reſolved to be well. Wilkinſon V. Myer 7 P . 10 . 2 Ld. Raym. 
1330. Str 585. Ba, 3 32 : 
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() How expounded, 
( A. 3.) Ambiguous Words: 


F the mayor is to be ſworn before the major part of the free burgeſſes, and it is 
found he was elected by the majority, and ſworn in preſentia quamplurimorum libe- 
rum burgenfium, it is not good; for quamplurimi only ſignifies a good many. Caſtel 
„ Carter, T. 11 G. 2. Str. 1097; Andr. 119, 241. 5 93 
If a man ſettles money (on failure of heirs-male of A.) to be equally divided be- 
tween B. C. D. and E. or the reſpective iſſues of their bodies, in caſe they or any of them 
are dead at the failure of A. s ifſue, ſhare and ſhare alike, vig. to each of them, or 
their reſpective children, one fourth, provided if any are dead without iſſue at the 
failure of A. s iſſue, then to be equally divided among the ſurvivors or their reſpective 
children, in caſe any of them alſo ſhall be dead leaving iſſue of their bodies; the word 
children ſhall be extended to mean iſſue ; and if B. dies without iſſue, and C. leaves 
children alive, D. children and great-grandchildren, and E, only grandchildren, the 
deſcendants of each ſhall have a third, which ſhall be divided among them per capita. 


Wyth v. Blickman, H. 1748. 1 Vezey 196. 
If A demiſes to B. for gg years, if ſhe fo long live, and after her death, if the dies 


within faid term, or other determination of ſaid term, the remainder thereof to her 
ſon C. for the reſidue of ſaid term, with penalty if B. or C. grind at another mill, 


| heriot to be paid on the death of B. or C.; covenant that both ſhall repair, and A. 


covenants that Soth fhall enjoy; the word zerm ſhall be underſtood to mean the time, 
(and ſo C. ſhall have it for the reſidue of the 99 years) and not the gate, whereby 
| he would have nothing, as it would expire at B.'s death. right v. Cartwright, 
SG. 2. 18. M; 202: * * 20S hes 
1 Fi turnpike- act directs the road to and from the town of A. to be repaired, the fame 
act deſcribes roads as from, to, and through other towns; the town of A. was paved 
lately before the act, and is kept in repair by the inhabitants; the act extends not 
to the town of 4. Hammond v. Brewer, T. 30 C 31 G. 2. 1B. M. 376. 


A deviſe to the priſoners in the Marſbalſea priſon in the borough of Southrrark, - 


means not the King's Bench priſon, but the priſon of the palace-court, which in 
common parlance is called the Mar/ſhal/ſea priſon. King's Bench priſoners v. Mar 
fhblſea prijoners,' J. 33 & 34 G. 2. 2 B. M. 1037. 8 4 


(A. 6.) Synonymous. 


: Indenture is always underſtood to be a deed. Dadd v. Atkinſen, M. 10 C. 2. 
„K. H. 342. * N | | | 7 
Friends is ſynonymous to relations. Gower v. Mainwaring, M. 1750. 2 Vezey $7. 


* 


If it is agreed, te that ſeveral cauſes ſhall be bound by the verdict given in one, 
k means ſuch a verdict as the court thinks ought to ſtand; therefore if after verdi& 


5 Richardſon, P. 4 G. 3. 3 B. M. 1477. 
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g Muſt declare his Aſlent to the Book of Common aper. 


I. 
I pediment for not reading the common prayer, extends to not reading the de- 
ie of afſent.. © 
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(A. 18.) 
Words ex- 
ded. ac- 


intent of the 


Knew trial is granted, the others are not bound by the old verdict. Hodſon v. . 
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F fe fe out of the petty bag is returnable coram Mbit in cancellaria noſt- 
Fs eng cungue tunc no” Arr, it is good, "without W limited wi oe 1 


Anglia. Kur v. Hare, K . 5G. Str. e : 5 
| (F. 8. 4 Pleas toa Seire Eee. 


5 9191 
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That the grant (without ee the aer i is to the prejudice of Cc. is a good 
0 H. 3G. Str. 43. 


C R. 
ih (A) How it hall be raiſed. 
5 i (A. 2.) By what Words. 


F a man having an annuity in fee, (iſſuing out of the four and half per cent. duty 
at Barbadoes) directs his executors to intail on his daughter and her iſſue, all his 
eſtate and effects; this, though it paſſes no intereſt to them, and though they take 
8 nothing As 2 yet it gives them power to . Earl of Stafford v. Bulkeley, 
207 2 - oh H. | — 2ꝗ | 
n 19wod ? Ads are fetdled (1 (by act of parliament) with a ts to reſtrain alienations, ex- 
eu cept 755 the jointures of wives for term of life, &c. a power for ſuch jointreſs to leaſe 
; her jointure, lands for three lives, or years determinable on three lives, cannot be 
$9.22," <1 lied, though it is the uſual way of "ng in FRA ad Roe v. Grantham, M. 
wb BW $o 3 0 


eb n 3700 


cp How it ſhall be expounded. 
; 0 n (. 1.) To make Leaſes in Poſſeſſion or Reverſion. 


r. a man deviſe lands to truſtees for payment of debts, then in truſt for A. for 
44.9 life, then to his firſt and other ſons, then to B. for life, then to his firſt and 
-4222+ +1311 other ſons, then to C. Cc. in like manner, remainder to his own right heirs, with 
-n02 dd 5! power to truſtees to raiſe money for debts, by letting leaſes for 31 years, in 
4; bee, poſſeſſion and reverſion, and after debts paid, whoever ſhould be ſeized might 
1newhuq 105 rake 31 years leaſe. B. dies in deviſor's life, who makes codicil declaring his 
we a - en ſhould remain, in all but the particulars expteſſed; and gives part of his 
* nds t . A. for life, _\ 75 remainders over, uith ſuch powers. as,by bis, aill deviſes; 
NE ves other REY to P, (the ſon of B.) for life, then to bis firſt and ow 

0 A t en to his daughters, t en to A. (who is deviſor's brother) for life, then 


0 To ers 1 Funde to. . fuch Hale and 1th ach. powers, PL, is 
othe len 70 m 's appointed to go. . power to grant 31 =_ 
123 15 orf 1 17 2 * e . Graham, G e ele AH. 7G. 
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© The intent of the parties who gave the ers, ought , ern - 
ſtructi of them. Jchlar v. Horde H. 2 0 Wy + | mY | + wan 


The plan of the power to make leaſes, is for the mutual advant 
and ſucceſſor. 16:9. ho of poſſeſſor 


"$4 ' RO. 2 in 164% 
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(B. 2.) Of Lands uſually demiſed. 


| © Settlement of lands to the uſe of huſband for life, then to the wife for life, pro- 
viſo, that they during their joint lives, and the ſurvivor in poſſeſſion, mer micks' 

405 debut at the yearly, rents the ſame are now let at. The wife mür- 
ries ſecan huſband, and they demiſe the capital manſion-houſe and demeſne lands, 

never before leaſed. © R. per B. R that this is a. void leaſe; and dubitatur, whether 


* 
** > 
. 


* 
* 
— 
T 


ſhe could leaſe on her ſecond marriage. Bagoet v. Oughton, P. 10 G. Fort. 332. = 


(B. 3.) Where the ancient Rent is reſerved. 


The ſucceſſor mult not be prejudiced in point of remedy, or any circumſtance 
of full enjoyment. Taylor v. Horde, H. 30 G. 2. 1 B. M. 60. | Fn 
If the ancient rent is to be reſerved, it muſt be with all beneficial circum- 
ſtances ;._ and ſpecifically, that remainder-man be put to no difficulty in avowing; 
otherwiſe void againſt him, tho' good againſt owner of the inheritance, Bid. 


The leaſe intended by every power of leafing, is the uſual huſbandry leaſe, re- 
ſerving a rack-rent. 161d, | \t 


* 


(B. 4.) For Lives or Years, 


6 


* 


If tenant for life in poſſeſſion, has a power to limit lands to his wife for life, 
he cannot make a leaſe of them for 99 years, determinable on her death. Ratzle 


- — * 


v. Popham, M. 8 G. 2. Str. 992. 
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8) How it ſhall be executed. 3 


- 
— 


i 
= 
: 


T Fa man has power to appoint lands to his wife for her natural life, and he b (C. 2.) 

3 deed grants them to truſtees, for the uſe of his wife for life, and then to the Or more be 

uſe of the heirs of her body, the deed is void to raiſe any uſe, but it ſhall enure done has the 

as an appointment. Peters v. Morebead, M. 4G. 2. Fort. 339. „ eu . 

iel | SELECT * | Sk 4 - 

0 Tf-a'man has a power to appoint to a wife for her life, for or in the name, or (. ;.) 

in lieu of jointure, all or any part of lands, it is not neceſſary it ſhould be 8 exe- Or if it be 
cuted all at once. Zouch v. Woolfton, P. 1 G. 3. 2 B. M. 1136. n 8 
If previous to his marriage, he by indenture doth according to the power to 18 

him given, and by virtue thereof, and of all and my other power, appoint to 

truſtees part of the lands to the uſe of his wife for life, for and in the name and 

in heu of jointure, and there is proviſo, that if ſhe does not on three months re- 

queſt releaſe her dower, this to be void, which proviſo he releaſes, he may ap- 
point other part of the lands as augmentation of jointure. id. * 


i + 
f 1 _ N 4 | 001.7313 Bea 128 3100 3 91 2911 1 | | 
va power to make leaſes for years determinable on lives, may be exccu ed * S8 
eohenant to Rand ſeized. Right v. Thomas, M. 4 G, 3. 3 en ef rag 
01 2185 17 107 "IT | | 41 f FI d 3's i, l#7 * 4; 1; 29 9, get imo 
gin boxiol. od Dio | 
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AF AY 3 1 — nn oel the power. 
heren the power is only to revoke, no new uſes can be declared under that power, a 
owhothe Party niglit Have done it by à new conveyance, or by bew graft, of Co- 
_ enunt.on'confideration, in the fame. Anon.” P. 10 G. CB." Str. 584 _— 

Ib uterifed the income and produce of 1000 J. Sbuche Se Rock to e life, 
ns powerrts Gfpeſe'r go of it by writing before "three witnelles,” and for 
wand of aþpoiiyment: gives the 4057. to'a Chäflty, and B. makes his Will, and äfte! 
legacies gives the reſt and reſidue of his perſonal eſtate ts, &c. this is not a good e- 
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mainder is void. Bid. 


8.7. 
To take lands 
or tene ments. 


G. 1) How the Uſurpation of the Pope has b 


＋ 2D IA Rei 
cution of the power; and patol exidenco ſhall not: be allowed to prove that Bin 


tended the 400 J ſhould paſs. Molihn;v. Hutobinſon,o1739. i Hehn, 358. 

If A. ſurrenders copyhold to truſtees to the uſe of his wife for his life, then to 
pay the profits to his children equally, then to ſuch uſes as he ſhall appoint, and for 
want of appointment to B. and by his will gives All the reſt of his eſtate, real and 
perſonal, of what nature, kind and quality whatſoever, to C. in bar of What he may 
claim by cuſtom or otherwiſe; it is not a good execution, for though he need not 
recite the power, he muſt mention the eſtate. Semb, Ex parte Caſivall, J. 1744. 


If a wife has a power by ſettlement before marriage to appoint money by her 
will in writing, or other writing under hand and ſeal, atteſted by two witneſſes, and 
dies, leaving a paper in her hand-writing, but not ſigned; ſealed, nor atteſted; this 
is not a good execution. Roſs v. Ewer, T. 1744. 3 Athyns 156. 

If A. in his ſon B.'s marriage- ſettlement covenants! to ftand ſeized, after other re. 
mainders, to the uſe of children of the marriage, in ſuch manner, for ſuch eſtates in 
fee or tail, and upon ſuch conditions as B. ſhall appoint, and in default, &c. over; 
and B. by will appoints to his eldeſt ſon C. and the heirs of his body for ever, and 
for want of ſuch iſſue, to the right heirs of B. this is a void appointment; for he has 
not appointed the whole among the children of the marriage, giving only eſtate- tail 
to C. and the fee to his own right heirs, who might not be children of that marri- 
age, and the contingent remainder to ſuch children is not defeated, Geegtirle v. 


* * * 


Ly 


Powers ſhall not be exceeded, nor their conditions evaded, but ſhall be ſtrictly 
purſued in form and in ſubſtance, and all acts done under a ſpecial authority, not 
agreeable to it, nor warranted by it, are void. Taylor v. Horde, H. 30 G. 2. 1B, 
M. 60. 5 „ r 

It is no leaſe, unleſs landlord and tenant are bound in mutual ſtipulations. Bid. 

If the leſſee never executed counterpart, nor entered, nor covenanted to pay rent, 
nor conſented, nor accepted leaſe, nor was in poſſtſſion of it, he never was bound 
by it, and ſuch leaſe is no execution of a power, eſpecially if there is no clauſe of re- 
entry. Bid. n LF 
Every fraudulent, unfair, prejudicial execution of a powerin'/reſpect of. thoſe in re- 


But it is good, though made in tr uſt for him who.executes the power, provided 
the legal tenant be bound in all requiſite covenants and conditions. Bid. — 5 
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© (B. 7.) By Diſability. 


on 


oF > 


A papilt 
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x papiſt above 18 years and fix months at making fat. 11 & 12 N. 3. 4. cans 

ot take freehold or leafchold eſtate by will. Davers v. Dewes, T. 1730. 

3 But 2 take lands by defcent, or a ſhare of perſonal eſtate, by the ſtatute of 
diffributions. id. Per King C. 

| If popiſh heir make a mortgage, the next proteſtant kin may redeem, and receive 
_ rents: and profits till conformity of the heir. Jones v. Meredith, M. 1739. 
Bub. 246. | 

| If a caſe for lives is made toa papiſt, and he commits high-treaſon, hc forfeits 
nothing, for the leaſe was void. R. per cur iam, diſſent. Fefter J. who thought he 
mighe take for the benefit of the crown; as if a villain purchaſe; he may take for the 

benefit of his lord. Denn v. Fearnſide, M. 21 G.2: 1 Will. 176. 


The court may direct commiſſion under 12 Am, to the prothonotaries, or com- (B. 8.) 
miſſioners names to be ſtruck by them, and interrogatories to be ſettled by them; N 
or may refuſe to grant commiſſion, if defendant will not agree to plead the popery 2 


acts only. Barnes 2. 2. 350. 


If there is a deviſe of lands to truſtees to the uſe of the ſecond ſon of A. (which _ (8. 9.) 
ſecond fon is a papiſt) remainder to the third, &c. ſons of A. one of whom is not a 22 
papiſt, remainder to the ſiſters of teſtator, and if A. is ſtill living, the ſiſters are not does not ex- 
intitled to the legal eſtate, nor can maintain ejectment. Marwood v. Darrel; H. und. 


$6.2. B. R. H. 91. 


3 4 . oy — li ee A 


m 
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(B) Tcchat Offences are within the Penalty. 


HY fat. 6 G. c. 18. called the Bubble AF, projectors of unlawful undertakings: 
but the court has a power to moderate, Rex v. Caywood, M. 8 G. Str. 472. 
2 Ld. Raym. 1361. | : 
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48 0.641.108. 
(A) The King's Pꝛerogative. 
E care and approbation of marriages in the Royal Family do belong of 
5 right to his Majeſty, as King of this realm. By all the Judges of England, on a 
"queſtion propoſed by the King. H. 4 G. | 5 ( aa rtbe.. 
The education and care of the perſons of the Royal Family, the ordering the 
e of their abode, and appointing their governors and governeſſes, and other in- 
_ Kructots, attendants and ſervants, do belong of right to his Majeſty, as King of this 
ral, By ten Fudges ; - againſt Price Baron, and Eyre Fuftice. | Fort, , _ 
NB. The queſtion here was as to the King's grandchildren, but the argu- 
2514 ae rhe judges went to all perſons of the Royal Famil. 
. By Har. 12 G. 3. c. 11. Marriages of deſcendants of George ad. (except iſſue o 
. ones married into foreign families) without the King's conſent, are void; un- 
des og 127alendar months notice to privy council, both of parliament do not 
elan heir difapprobation. Yide Baron and Feme, B. . 
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ben 1 * . 4.) Repriſals, when granted. 


1 4. & 4. The. officers, ſeamen, and. ſoldiers in 2 man of war, 
e of all prizes, in ſuch proportion as the King 12 direct by 15 
clamation z and privateers, according to their agreement, without any dedu8iion to 
the King, Admiral, or others. 
And 55 bf. 15. Five pounds ſhall be paid by the treaſurer of the navy for every 
man on board an enemy's ſhip of war or der, taken or e at the begin- 
ning of the engagement. And by Vat. 17 G. 2. c. 34. J. 19. 

8 By 7 5 It Britiſb ſhip is retakey, it ſhall be reſtored 85 paying for ſalvage one 
"ode eighth of the value, to a man of war; and to a privateer, if retaken in 24 hours, an 

15 In 48 Neun a fifth, in 96 a third, and aboye 96 hours an half. 
at. 17 G. 2. c. 34. Ships of war have the ſole property of prizes. 
2. & ſeg. Commiſſioners of Admiralty to give commiſſions to Privateers ; 


an the e of a prizes are regulated. 


4＋ 16, The _— grant charters of goods and lands to be taken from an 
enemy by private adventurers. 

Bx J. 20. Exgliſh ſhips retaken from the enemy ſhall be reſtored to the owners, 
paying one N of the value for ſalvage to a man of war; but to a privater, if 
retaken in 24 hours, one eighth, if in 48 hours one fifth, if in 96 hours one third, 
if above one half, and if converted into ſhip of war by the war one half, 

Stat. 29 G. 2. c. 34. regulates the diſtribution of prizes, and 32 G. 2. c. 2 5. ex- 


pan and amends it. 
wo; 0 WY 4 .Peerogatives in Reſpect to the King's 8 own Subjects, 
2 in Time of Mar. 
2 TTT... Q Soldiers. 


* 13 G. e. 15. Every perſon of 55 or under 18 years, and every wehe 
ſerving in a trading veſſel or privater, is exempted from being preſſed. 
And all perſons for the firſt two years of their going to ſea, and apprentices for 
the firſt three years. 
And the Admiralty to grant protections accordingly, TOLD fee. 
By 13 C. 2. r. 28. J. 5. Perſons employed in the Greenland fiſhery exempt from 
bein? preſſed, 
The right of impreſſing mariners for the ſea-ſervice, whenever the publick ſafety 
© requires it, is a prfogative inherent in the crown, grounded on the common lay, 
and recognized er acts of parliament. Foſter 1 54. 


15 3.) Command of the Forces. 


"he ats of motiny and deſertion, the King's power to make articles of war 
js aotfiried to his own dominzons; when. bis army is out of his dominions, he 
acts by virtue of his prerogative, and without the ſtatute or articles; therefore the 
| Son ' have ns juriſciction fer a wrong done by an officer to a ſoldier there; 
s for Aegrad im from bein g ferjeunt to denon let.) Bare. v. 
Rebel, F. 50. J. 1 WM. 314. | 
By the frat. 30 G. 2. . 25. 37 6. 2. K. 26. 30 G. "21220. 33 0¹ 2. c. 2. 
8 - 66/22. e 29. 2 G. 3. 0 8 6. 35. 5 EC c. 17. + i 537 

Serre 3% „ 5 3. c. 20ʃ 

: 3 5 Wy 2 20. L ** 10 Bd Stag new emf is regulated, e ſperially 2 5 A 
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* 
u N 3M relief out of the county ſtock, Rex v. Ajton, P. 1. 3. 2 Viobabinn - 


; Inhabitant of a town which does not contribute to county ſtock, ſerving as 
ſubſtitute for an inhabitant of another part of the county, his family ſhall be re- 
lieved out of the cb ſtock. B1IIII. 

By flat 8 C. 3. c. 13. The King is authorized to keep up 15,235 men in Ireland 
in time of peace. 8 elk 


tb) Prerogattves which regard Time of beate. 
04 00151 


N appeal lies from the ordinary about ſetting up ornaments in a church; 3 


A and if the ordinary, as archdeacon, was alſo commiſſary to the biſhop, the In what court 


appeal is to the metropolitan. Cart v. Marſh, M. 11G. 2. Str. 1080. * appeal ſhall 


On an appeal on a collateral point, the court of delegates may, inſtead of re- (b. 14.) 
mitting the cauſe to the arches, retain it ad inſtantiam partis, and hear it on the To the dele- 


merits. Williams v. Oſborne. Delegates 1718. Str. 80. gates. 
One intereſted in a ſentence may have a commiſſion of delegates to review, tho 
no party to the original ſuit. Jones v. Bougett, H. 1739. 1 Atkyns 298. ' * 


It is diſcretionary in the court of Chancery, whether they will grant a full com- 
miſſion of delegates, (i. e. to lords ſpiritual and temporal, judges at common law, 
and civilians) or to judges and civilians only, Ex parte Hellier, P. 17 54+ 

Atk ns 98. . | | FO} Vo 8 
a W be juriſdiction of biſhops is in controverſy, or a queſtion depending 
which concerns the canon or eccleſiaſtical law, a full commiſſion is granted; 
where it is a mere matter of law, as a queſtion on a will, it iflues to judges and 
civilians only. Bid. 3 


(D. 39.) Prerogative as to the King's Revenue. 
E By at. g G. 31 c. 25. The coinage duties in fat. 18 C. 2. &c. ate made per- 0 39. 


| petual. | ; inage. 
When a recognizance is eſtreated in B. R. it muſt be carried to the Exchequer - (D. 57.) 
by the puiſne judge. Rex v. Ridpath, Fort. 358. 2 


When a fine on an indictment is eſtreated, it cannot be diſcharged: without at- egreated. 
torney-general's acknowledging ſatisfaction in the Exchequer. Rex v. Carr, in Kc. 
P. 1718. Hunb 40. The | ;- 
Þ B. R. cannot receive a fine ſet by an inferior court. Rex v. Elliot, M. 1 G. 2. 
Str. 786. a,, 18 85 "By 9 Aon 
By fat. 32 G. 2. c. 14+ Poſt fincs ſhall be paid to the receiver of pre-fines at 
the alienation office, who ſhall pay them to the ſheriff or the grantees, on pro- 
ducing quzetus, or ſchedule of the foreign oppoſer. 5 * 
By. fat. 4 G. 3 c. 10. The barons of Exchequer, on affidavit and petition, may 
diſcharge recognizance eſtreated, without a guietus ſued, except where other debt 
is due to the crown, or for contraband trade, or aſſaulting officers. . 


The crown or its grantee, on forfeiture takes the eſtate ſubject to all charges bind- (D 60.) 
ing the party, though voluntary, if no fraud; but not ſubject to. debts at large; and peratur“ 
bas the ſame equity to be relieved againſt a conveyance, as the party had for fraud on : 
um. Duke of Bedford v. Coke, H. 1750. 2 Vezey 116. 

e wille 5 02 45; | | | „ | 

/ «Notice of iſſuing a commiſſion for an inqueſt of office, to inquire whether, lands (D. 67.) 
are not eſcheated, ſhall not always be given, but on circumſtances che court will 2 
Sant it. Rex v. D ber * — 1 wt 4 . 
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On outlawry, inquiſition thereon returned, l:vari iſſued, and money levied, he 

- who has a ſtatute-merchant, and is in poſſeſſion of the land, may, on motion, have 

time to plead to outlawry and inquiſition; and, on giving ſecurity, have the money in 
the ſheriff's hands repaid him. Rex v. Toll:t. H. 1722, Bunb. 124. 

If on inquiſition, a man is found poſſeſſed of a term in right of his wife, and after 
his death it is ſold on venditioni exfcnas, the widow ſhall be permitted to plead to the 
inquiſition, though ſhe has defended an ejectment brought by the purchater, and filed 
a bill in Chancery. Watts v. Robinſon. 


D. 84.) * To an inquiſition on an extent on an outlawry, the defendant, as tertenant, may 
1 by plead, that the party outlawed is dead, without ſetting forth a ſpecial title, Rex 
v. Barnfield, H. 172 1. Bunb. 102. | | | 
A writ of diem claufit extremum ſhall not be ſet aſide on motion, for defendant may 
plead to the inquiſition. Rex v. Michener, M. 1722. Bund. 118. 
Ihe traverſor of an inquiſition of lunacy found for the King, thall be conſidered 
as a defendant, and therefore the record ſhall be made up, and carried down to trial 


by the proſecutor. Rex v. Roberts, P. 17 G. 2. Str, 1208. 


(D 85.) If on a ſcire facias out of the petty bag to repeal letters patent, one defendant has 
Remedy ſor pleaded to iſſue, and as to the other demurrer was joined, the King may bring on 
. either the trial or the demurrer firſt, as he pleaſes. Rex v. Hure and Man, H. 6 6. 
lege the King Sr. 266. N | 
— baue in Information for exporting wool, on 12 C. 2. may be laid in any county. Attgr- 
_ ruits, | © 

ney- general v. Browſe, T. 1727. Bunb. 236. | 
If on a commiſſion to inquire whether A. is an alien, it is found againſt the King, 

he cannot have another new commiſſion into the ſame county, but he may have a 

melius inquirendum; and if that alſo is found againſt the King, it is concluſive; if 

for him, A. may traverſe, Ex parte Dupl:fſis, T. 1754. 2 Vexey 438. 

The court ſhould not grant a nelius inguirendum, , unleſs on pregnant matter, that 

the finding of the former commitſion was miſtaken, Knight v. Dupleſſis, T. 1754. 


1 — = ; 
The finding on a commiſſion in another county, (eſpecially if corroborated by 


evidence of witneſſes) is ſuch pregnant matter. 161. 
Priſoner at the King's ſuit brought up by habeas corpus cannot be committed to 


the Fleet without conſent. Barnes 385, 388. 


(D. 86.) By fat. 9 G. c. 3. 16. The King ſhall not ſue, &c. any perſon, &c. for any lands, 


cur groggy Fc. (except liberties and franchiſes) on any title which has not firſt accrued within 
gain [- 


King. 


60 years before the commencement of ſuch ſuit, unleſs he has been anſwered the 
rents within that time, or they have been in charge, or ſtood inſuper of record, and 
the ſubject ſhall quietly enjoy againſt the King, and all claiming under him by pa- 
tent, Sc. | | | 

This extends not to eſtates in reverſion or remainder, or limited eſtates. 

Theſe lands ſhall be held on the uſual tenures, Cc. | 

Uſual fee-farm rents confirmed, | | 

Putting in charge, ſtanding inſuper, &c. good only when on verdi&, demurrer or 
hearing, the lands, &c. have been given, adjudged or decreed to the King. 


. 
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PRASTCRITPT.LIO NN. 
) duns mar not make Peeſeription. 
A ON E can preſcribe (for right of common) but ſoch whoſe intereſts are per- . 
manent; therefore tenant at will or for life cannot preſcribe, nor the accu“ 


dk a houſe ; but they may in the uſage and cuſtom of the vill. Engi/o v: Burnel, 
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P R R S GR IFT I O N. 
E) Chat ſhall be a good Preſcription. 


(E. 1.) Muſt be Time out of Mind. | 


A Leaſe of a piece of ground for 56 years, to be a paſſage, ſhews it is not by pre- 
| ſcription; and ſuffering it to be uſed for three or four years after the expira- 
tion, will not amount to a gift to the publick. Rex v. Hudſon, T. 5 G. 2. Str. gog. 


2 - 
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(E. 2.) Muſt have a long and quiet Uſage. 


If an impropriator makes a leaſe of a farm, and all tithes thereto belonging, or 
therewith uſually letten, and afterwards makes a leaſe of the rectory, and the leſſees 
of the rectory have uſually received the tithes of the farm, and the leſſees of the farm 
never have; the tithe ſhall be paid to the lee of the rectory. But as to the im- 
propriator himſelf, & Quaintrell v. Wright, M. 1729, Bunb. 274. 


(E. 3.) Muſt be certain. 


A preſcription to take three buſhels of barley out of every ſhip's cargo of barley 


brought upon the key for exportation, is good. Sargent v. Reed, P. 18 G. 2. Str. 
1226, Vilſ. 91. | 


(F) What ſhall not be good, 
(F. 1.) Preſcription againſt the King. 


F a man claims' tithe-hay, under an expreſs grant of the King, and has 


never received any for many (as 120) years, he ſhall not recover it. Stone v. 
Ridcout, H. 1728, Bunb. 262, | | 


(H) How pleaded. 


F tenant for years pleads preſcription in his own name, it is bad; it ought to 
be in the lords who is tenant in fee. Smith v. Morris, J. 5 & 6. G. 2. 
Fort. 340. | | | 
A cuſtom of London muſt be pleaded, or the court cannot judicially take notice 
of it. Hartop v. Hoare, P. 16 G. 2. Str. 1187. 1 Vilſ. 8. 3 Athyns 44. 

A corporation may preſcribe for a port duty, without — they are owners 


of the ſoil, or that they repair. Mayor of Yarmouth v. Eaton, T. 3 G. 3. 3 B. M. 
1402. | | 
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(A) - Paivilege to the Perſon of a Pan to be free from 


(A. 1.) In Attendance upon the Courts. 


EFENDANT appearing upon his recognizance, was arteſted in court, 
upon a new warrant for treaſonable practices. Rex v. Kelly, M. g G. Str. 530. 
A perſon attending commiſſioners of bankrupt, or other commiſſioners under 
che great ſeal, under their ſummons, is not liable to arreſt. Serb. Kerney's coſe, 
the: 2 at bona ed © te cnn 
A volunteer is not privileged from arreſts, undgr an act ptivileging impraſed men. 
Turner v. Turner, N ., 1.6 "Iv ts 8 7 oat e N 
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If defendant retuitiibg from couft to juſtify ball ll atveſted; ke dan be dil. 
Defendant taken in execution whilſt attending writ of inquiry as attorney, ſhall 
be diſcharged. Barnes 200. f 828 
Attorney of C. B. returning from taxing coſts, arreſted by proceſs of B. R. 
C. B. cannot diſcharge him, but will grant rule againſt officer. Barnes 200. 
Attorney waiting till judge comes, to attend a ſummons, and the hour expires, 
if arreſted, ſhall be diſcharged. Barnes 378. g =o 


(B) Privilege to be excuſed from an Office, 


HE deputy to the foreign oppoſer allowed writ of privilege to exempt him 

from ſerving conſtable. Harriſon's caſe, in Sc. J. 1718. Bunb. 24. 
Writ of privilege lies not for a juſtice of peace not to be conſtable ; he ſhould ap- 
ply to the &Mons under fat. 13 & 14 C. 2. c. 12. C. 15. De la Mettes caſe, P, 


12G. Str. 698. „ 
Allowed to the deputy to the uſher of the cuſtoms choſen headborough; for he 


is obliged to attend the court of Exchequer. 

But refuſed to the chief accountant of the Navy-office choſen churchwarden; 
for he is not obliged to attend. Biſhop v. Lloyd, M. 1728. Bunb. 255. 

Allowed to a clergyman againſt ſerving the office of collector and expenditor to the 


commiſſioners of ſewers. Vicar of Dartford's caſe, H. 12 G. 2. Str, 1107, 
Andr. 353. 


(C) Pꝛivilege in Dutts. 
(C. 1.) By being an Officer to a Court, &c. 
I F an attorney dies inſolvent, having a bill due to him from his client, in which 


is included a clerk of the Crown- office's bill, he may have a rule to be paid by 
the original client, and not come in for his ſhare of the inſolvent's eſtate. Valdron 


_ caſe, H. 13 G. 2. Str. 1126, Rex v. Smollet, P. 2 G. 3. 3 B. M. 1313. 
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(B) When Pzoceſs ſhall be returnable. 
1 F there are 15 days between the 1e and return, both incluſive, of a ſcire facias, 


— 4 


1 


it is ſufficient. Hicls v. Jones, T. 13 G. Str. 765. 
If a diſtringas be made returnable die lunæ prox. poſt quinden. Trin. it is right; 
for 2 Trin. is a Sunday. Rex v. Gumley, T. 2 G. 2. Str. 811. IL. 
Naym. 1 a8. | F 
"= day between the ze/te and return of a ſpecial latitat, is ſufficient. Loving v. 
Avery, M. 5G. 2. Str. 917. 
If proceſs is made returnable on a dies non juridicus, (as Aſcenſion- day) it ſhall be 
quaſhed. Rex v. Knight, T. 1732. Bunb. 318. 
On the traverſe of an inquiſition ſent out of Chancery to be tried in B. R. the ve- 
mme muſt be retarnable on a general return, and not on a day certain. Rex v. R. 
berts, T. 17 G. 2. Will. 77. 3 
In a ſuit by bill in B. R. the eſein day is not a return; and if a fiers facias is made 
ſo returnable, the execution is void, and the goods muſt be returned. Adam v. 
Sparry, M. 20 G. 2. 1 Vi. 15. 
Next after eight days from, Gd. is the ſame as next after the cctaue, &c. Sen. 
22 Canipleliv. Cumming, ＋. 1 G. 3. 2. M. 11 87. ik Fa 0 1 _ [ F7 7 ET CO) 9 
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+, Craſ. Anim. D Boys be iven vind. Marin. N 
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Jo Slo Martin, — — — Gier. es 
£54 4 fo 215 br pts hon 4 
Dein. Martin. — 1 — Craſ. Pur. ase 
3 . Hilar, '' — — — Oc fr. herd 1.0 
a Quind. Hilar, — — —  Quind; Paſ en 
Craf. Pur. — _ — Tres Paſch. 1 ane 
Oct. Pur. — — — Menſ. Paſch. * 
Quin. Paſth, — — — Quinque Paſch. ; 
| K — _ — e, . 
en. alen. — gta * Trin. f | 
Quinque Paſch, — — — OR. Trin. : 
Craſ. Aſcen, — — — Quin. Trin. 7 
=_ Trin. — — — Tres Trin. 
ct. Trin. _ — — Craſ. Anima. 
Quin. Trin. — — Craſ. Martin, 
Tres Trin. — _ —_ OR. Martin. 


There need be but 15 days between tefle and return of venire, and other proceſs 
on writ of dower unde, &c. after iſſue joined, and before judgment. 

All proceſs having day from the fourth of craſ. Aſcend. to craſ. Trin. are good. 
Summons to warrant againſt vouchees on common recoveries had, abridged to 
four returns incluſive. 

Courts may appoint ſpecial returns as uſual, 

The days of aſſize in darrein preſentment and quare impedit, and the days to be 
given in attaint, ſtand. 

If there are not 15 days between teſte and return of capias, the proceedings can- 

not be ſtaid, but the writ may be quaſhed ; it is error, not irregularity. Barnes 76. 
409, 410. 
Tk ſuits by bill geri facias muſt be returnable at a day certain, or ſhall be quaſhech 
Barnes 213. 
If ca. . againſt an attorney is returnable at general return, and not day certain, 
it ſhall be — and defendant ſuperſeded. Barnes 413. 


(D) Pꝛoteſs in real Actions. 


(D. 7.) Difringas. 


£& H E court may order iſſues to be increaſed on alias or pluries, at their diſcre- 
tion uſually five times ; the former in C. B, Barnes 418, 420, 42 I, 422. 


(D. 8.) Venire Facias. 


© Voure facias left at the defendant's houſe is good, though he is beyond ſea Brier 
v. Lanſdown, in Sc. M. 1720. Bunb. 67. 
Vienire facias was the old proceſs of the court of pleas i in the Exchequer, Tide 
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(c) The Nature ok a P2ohtbition. 


N prohibition,” ares iſt, Contempt of the crown; and adly, A damage to the party. 
A ſuit for it muſt be brought in a temporal court, and the party prays a prohibi- 
tion; and whether defendant procceded or not after the prohibition, an attachment 
goes to bring him into court. If he has proceeded after the writ delivered, it is a 
contempt ; but ſtill it is matter examinable, whether the court have juriſdiction, or 
not. If it have not; the court will prohibit finally, and give ſatisfaction. The 
arty is not to have damages, if they have juriſdiction ; but if they have none, they 
ve acted againſt the prohibition of law, and done the party wrong. Ede v. Jack. 
fon.” Fort. 345. ONE 


(D) At what Time granted. 


A Prohibition was granted, on a libel to charge a man to the repair of the 
church in reſpect of a lighthouſe, after ſentence, and an appeal to the de- 
legates. Rebo v. Bickerton, in Sc. T. 1721. Bunb. 61, 

If in a ſuit for a preſtation, defendant pleads. there is no preſcription, and that 
is denied; yet there ſhall be no prohibition till they join iſſue on the plea, and it 
appears the preſcriptive right will come in queſtion, - Cooche v. Biſhop of London, 
M 4 G. 2. Str. 879. TALE | Au 2 

Before ſentence, prohibition iſſues on a ſuggeſtion of matter of fact not appear. 
ing on the face of the proceedings below; after ſentence, it cannot be overturned 
by bare averment of the fact; but if want of juriſdiction appears on the face of 
the libel, or on the proceedings, it ſhall iſſue after ſentence. Smith v. Langley, M. 
10 G. B, R. H, 317. | x 

After ſentence, that the new churchwardens make a rate to reimburſe the for- 
mer. Dawſon v. Wilkinſon, T. 10 & 11G. 2. B. R. H. 381. 


(D) At whoſe Inſtance. 


Fa wife libel to recover her fame, prohibition ſhall not be granted on the 
huſband's motion, Tarrant v. Mawr, M. 10 G. Str. 576. 


(F. x.) Foz what Cauſes granted. 


'F a churchwarden has had his accounts allowed in veſtry. Nutkins v. Robinſon, | 
1 H. 1727. Bunb. 247. Snowden v. Herring, M. 17 30. Bunb, 289, Main- 
wright v. Bagſhaw, P. 7 G. 2. Str. 974. | 1 


(F. 2.) If Freehold be concerned. _ | 


If one has a preſcription to have a ſeat in a church, and the ſeats are pulled 
down without his conſent, . and new ones built by the ordinary on part of the 
place where the old one was ; tho' he have as much ſeat as he had before, only 
not in the ſame place, it is illegal; and if Spiritual Court interpoſe, prohibition 

lies. Archer v. Sweetnam, H. 11 G. Fort. 346. | s br AF 
If the bounds of a churchyard come in queſtion. Pew v. Creſwell, P. 8 G. 2. 
Ef" Ger, JO14 | | 95 


bition ſhall go. Witcher v. Cheflam, P. 16 C. 2. Wilſ. 7. 
If there are reciprocal preſcriptions to a ſeat in a church, for they adjudge one to 
; Faxtor Y. Knight, P. 30 G. 3. 1 B. M. 3 i121... 


Str, 942. „ 
If pariſh-clerk is deprived, another appointed, und . old one libels the new, 
prohibition lies. Tarrant v. Haxby, T. 30 & 31 G. 2. 1B, M. 367. 
I | | me | (F. 6.) c 
a , | 
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T ; fait for marrying without banns or licence ; for it is felooy, by 26 6. 2: 
. . * 5 * v. en 30 G31 G. 2 4 * 79. 
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Preaching without licence is within the act of uniformity, 
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(F. 8.) If a Remedy be given by Statute. / 


and: therefore pro- 
hibition lies to ſuit in the rn Court for it. Herbert v. Dean and Chapter 


| of Weftminſfter, M. 6 G. Fort. 345. | 
But prohibition does not lie in a ſuit ! in the Eccleſiaſtical Court againſt a Quaker 


for repairs of the church, on fat. 7 & 8 M,. 3. c. 34. tho' the act gives a remedy 
before juſtices of peace, for the old remedy is not taken away; ſo in the caſe of 


ſmall-tithes, per fat. 7 & 8 W. z. c. 6. Screen v. Cockernutt, T. 2 G. 2. Fort, 347. 


Prohibition lies to ſtay proceedings in Spiritual Court for proctorꝰs fees, which | 


depend on contract and retainer. Davies v. Williams, T. 10G. Bunb. 170. 


(F. 10.) Ifa Remedy be given by the Common Law. yY 


If executor libels for taking a thing without his conſent, which defendant 


tends was donatio cauſa mortis prohibition lies, for it may be tried by: action of 
trover. | Thomfon v. Batty, T. 13 G. 
* 
| bill 1 in equity. Pitis v. Evans, H. 10 G. 2. 


Str. 777. 


pariſh-cle erk ſues for fees, for he might Yave aſſumpſit 3 | 
Str. 1 108. 


1 12.) If the Spiritual Court allows a Cuſtom, Ee. void by Law, 


Prohibition lies on a libel in the court of a dean and chapter, a peculiar, againſt 


A. for preaching without their licence ; the power to licenſe is 
biſhop or archbiſhop, not to the ordinary. Herbert v. Dean and Chapter off 5 . 


migen, M. 6G. Fort. 345. 


Cuſtom to pay a fee for churching a woman at the uſual time, whether ſhe is 
churched or not, is void ; becauſe uncertain as to the time, and unreaſonable, for 


ſhe may be dead. Naylar v. Scott, P. 2 E. 2. 
Prohibition lies in a ſuit by the next of kin, for a diftribution of ſurplus, there 
'Hatton v. Hatton, P. 3 G. 2. 


he adminiſtrator of an executor is ſued for a legacy given by 2 
Tucker v. Jewell, M. 9 G. 2. 


bein 
Ift 
en ſhall go. 


0. 2; 


or drawing i it to ſtrike. Wiltfen v. Sen, H. 30 G. 2. 


a legacy to the executor. 


LA. Raym. 


B. R. H. e. 


perſonal to the 


1558. 


Str. 86 5. 
prohi⸗ 


(2) When' a pꝛohibttton ſhalt not be granted. 
(8. 1.) When the Spiritual Court has Juriſdiction. 


\0 a ſuit ſor baptizing, and 
of A . licence from the bilhbop. Campbell v. 


2 Will. 7 


performing other miniſtetial offices in the pariſh 


Aaricb, TJ. 30 & 31 


To a ſuit for * or Kier i in a church or church- yard, tho' there has | 
n no previous conviction at law ; for that relates only 


to ſtriking with a weapon, 


1 B. M. 240. 


5 ) 
of 


In a ſuit for removing the readingtdeſk; Abende the judge was the ſon 8 th 
prayers, and the ſentence by default, prohibition denied 10 no Te. r h read. 


ſentence by default, or on hearing; and no for there 4 
be an appeal ; and ſo, if a man judge in his own. cauſe, | G Hughes, 6 2 mens of is A} 


. 199. 
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prohibition after ſentence, 
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p kd 1 1 8 1 1 10 N. 
Wen 


No pt bitten 2 ſoit of the ordin 1 wp (as arms) ſet u 
ic C ithout his conſent. Palmer v Biſhop of Exon, 10 Str. 870. 
| 1 - e poniſh a ſingle tre ale] in the body of the church, if $76. 
2227 e as for making a hole in the chürch- wall, ot cutting the 
church-yard. 5770 v. Calli, P. 1727. Bund. 229. 
Ina de before 2 ordinary about erecting a monument, 'one appeals to the 
Wege appeal lies, and. no prohibition (hall go. Carl v. Harſh, M. 116. 2. 
Anar. | 
A in «: cauſe.to obtain a faculty to erect an organ, there is a citation to the pariſhi- 
to ſhew cauſe, the court will not grant prohibjtion, on a ſuggeſtion that the 
2 cleſiaſtical Court are about to try a cuſtom; for the citation was nugatory, the 
2 . cquient being abel, and the prohibition would be immaterial, 


Eutteragorthy. Parker, P. 5G. 3. 3 B. M. 1689. 


45189 77 N 
(G. 3.) fa r0 on lies to a ſuit to ſhew cauſe, why licence Gould not be granted 


For not in- a——_ a_charity-ſchool in the church-yard. Saint George Hanover. — v. 


— Seowart H. I 3 G. 2. Str. 1120, 
&c. 


3 o . 4 „ 


6.4) To a libel for not taking on him the office of chapd-warden, | rohibition does 


For admiſſion not lie, tho the church be a donation. Caſtle v. Richardſon, M. 13 C. Str. 71 5. 
22 there 1 is a ſuit for removing a pariſh-clerk, and F g him for immora- 


office. lities puniſhable by the temporal laws, there may bi prohibition as to all but 
CY the de privation,. but not as to that. Land v. AR 7. I $i O. Lg. Raym, 


130% Str. 770. 
(. 6.) Or if it be between qpirityal en 


In a libel againſt a pariſhioner for tithe of turnips, who pleads a cuſtom to 


pay to impropriator. 

If the archdeacon ſues for procurations, tho againſt a curate, where there is a 
— — impropriate, and no vicarage endowed. Sanderfon v. Cees, P. 7 G. 
e . 3 : Z3 4 ; | ; | | } fy 


en 11 4 man libelsfor tithes i in | kind, and defendantinfiſts on a modus, but demi ce 
. Spiritual Court to proceed to ſentence, he is too late to apply for a prohibition. 

mand. fle v. M bitehall, M. 1717. in Sc. Bunb. 17. 

5 If modus is pleaded to a libel for tithes by the vicar, and the defendant applies 


for a prohibition, on a ſuggeſtion that the tithes are due to the impropriator, yet 
if it appears that they are examining witneſſes below to the modus, orohibition 
ſhall go. Hood v. Hebden, H. 9 G. 2. B R. H. 203. 
A prohibition cannot be granted on a ſuggeſtion of a modus, till the modus is plead- 
| ., 1 ed below. Stone v. Harwood, H 10 G. 2. B. R. H. 357. 
If Eccleſiaſtical Court refuſes a plea of parol agreement with the agent of im- 
propriator, for purchaſe of the tithes, the corn being then ſevered, prohibition 
goes. Chave v. Calmel, P. 6 G. 3. 3 B. M. 1873. 


HONG 8. %% For Deſamation. 1 


For the word wore, tho' it appear on the face of the libel to be ſpoke in ie 
jv where action lies for it, prohibition denied after ſentence, Argyle v. 
T. 5G. Str. 187, Fort. 347. 

Et pen cur. Matter debers the libel ſhall not bealledged after ſentence, HY 
31 for prahibition,. it muſt ariſe out of the libel itſelf, in defect of f juriſdiction; and 
in that caſe it is never too late for ſentence ; and all are a nullity. id. . 

For the word Hrumpet in London, NN Knick pecquls. after ſentence; on 


above caſy,.,.;Caak v. Ming field, , Fort 347. Str. | 
6 You + a 190 old 7 7 and was cucko n i by | porter,” poke i in Londen, 


A | Vicars 40, M. 8 G. 
_ | = VN Groot fe a Selena * Laa the buck your e e Eur. pole ih Lan- 
3 nog \ grobibition — Bauen v. * ont 


G. 7 mo- 
3 a 


e OO; H 1, B T p . 
Thou art a jilt and a ſtrumpet;“ prohibition denied per cur. Ferguſon v: 
Q eit noni ee: 


* 


alert, H. 1728. Bund. bo. Str. 623. 
inter is a whore, and a com 


aer is a whore, and a common whore, and plier in a baun He, re- 
wa altes ſentence. Head v. Winter, H. 1 31. Bunb. 3112. 


Ae er e iſed and hated by every body,” prohibition lies, ©. 
ny H, e G. a. PR 940. TG FL. "NT POR x a a PE 
No prohibition for © you are a bawd.” Lockey v. Danger field, M. 13 6. 4 
Sit d. Andr. 280. | | | 7 OV ich. 
eee rule to hew cauſe be before ſentence given below; for talliag « 
women, whore, in London, but rule not ſerved till after ſentence, prohibition ſh 
nobg9e..Sely v. 7ork, T. 16 & 11 C. 2. B.R. H. 392. Note, This fs fd 
Have been ruled on another point alſo ; vig, that in the recital of the libel in the 
ſuggeſtion, the words are ſaid to be ſpoken in the pariſh of Saint B. in Londen, or 
in paris near adiacent, if at had r by the proceedings, or by affidavit (which 
war nan too late) to be in London, prohibition ought to ſtand, for the ſpiritual 
judge had no juriſdiction. Andr. 7. N. B. This is contrary to 0 1 
and Cook v. Wing field, ſupra. vn WEE. tro, 


# 


© 


ona pation ays.taanother, “ You are an old rogue, and a raſcal, aud à con- 


Where prohibition is prayed for a matter not appearing on the face of the 


proceedings to be out of the juriſdiction, the ſuggeſtion muſt be verified by affi- 
Aaxit ythegefore, tho there is a cuſtom, and that cuſtom verified by affidavit, that 
\whores,,and calling a woman whore, is puniſhable at Brifo/ by common law z 
yet i there is not an affidavit that the words were ſpoken in Briſtol, prohibition 
ſhall not go. Hinds v. Thomſon, M. 126 2. Andr. 299. Driver v. Diver] H. 
12 0 2. Andr. 304. N. B. In this cafe it was faid, the ſame thing was held in 
Argyle v. Hunt, ante. 25 IN e 
Yet a rule to ſhew cauſe was granted, why prohibition ſhould not go, for calling 
a woman /irumpet in Briſtol, tho' there was no affidavit of the cuſtom. Power v. 
Shaw, P. 17 G. 2. Wilſ. 62. | 744.4 M4... 


The Spiritual Court may hold ſuit for marrying wife's ſiſter's daughter. Donny 


v. Abb url, P. 38. Str. 53. | | 092 
The Spiritual Court has juriſdi ction to proceed againſt perſons for a clandeſtine 


marriage, under the former canon law, received and allowed, (but not under the 


: 


r. 1056. B. R. H. 326. 1010 
il 5 has the fat. 7 & BW. 3. c. 35. which inflicts a penalty, taken away that 
| | » F-50637 36 447 1 


,antient juriſdiction. Bid. ban of} 

a0 therefore, a man and his wife are ſued for being married before eſght in the 
morning, without licence or banns, prohibition ſhall go as to the time, which is 

auh agaioſt capons of 1603, and a conſultation as to the ret. . 


FP 


An executor, may be ſued for a legacy, in the court where he proves the will, 


2174 1 A g 7 - * | 23132 * 
th he does not live in that diocele, and prohibition does not he, Eqdgeworth v. 


101 F 


emallridge, M. 3 G. 2. Str. 847. 


(H. 1) Peoceeding to obtain a Pzohibition, 


P. the Eecleſiaſtical Court appears clearly to have juriſdiction, and have pronoun 
cel ſentence, the court will not even grant rule to ſhew cauſe. /' Symes v1Symes, 
bat; 2 & 33 G. 2. 2 B. M. 81 . NAP LJ 1 ell VIC 9 4 5 
b < muſt be an affidavit, that the copy of the libel is a true one. Barnes 427. 
Tr x civilian” cannot be got to argue for it, none ſhall be heitd gs it, 
no Borges 4281”. - * in ED; 7 en bon von 21 31 9162 adi n. 
Wo. * iu SUES SY ende Ns end 1G di 104 


ed agel. .be When the Suggeſtion ought ta be 
- I . "re 4 G in N * > "x « 

04 geelgatign is ordered to be amended, the time 
e ee e to be amended, the time, fog pre 

| den * ot 


bas 


: 


. 


proved!” 510 
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(G. 15.) 


For matters 


matrimonial. 


5 1603, ) fer Hardwicke C. J. & tc. cur. Middleton v,. Croft, M 10 G. 2. 


— 
que 
legacy. * 


L ing " ugg Fog” is 
from, amengiment, , Barnes 45. 
a eren e eee ' botany nomididog 
| 2K)" on- 
: 


as * 6 . 
a T4 4$ 1717 — 


FP RO HIEIT ION. 


» g R N 
K onſultatton. 
„ f * * . 
4 Fries een CF + 


no, 8. 6 WER wich, 
Nine wot one, N * 


ATToN lies, though the refuſal of the plea in the Spiritual Court 
ph the Mues arc imina terial Ae aſs © caps 
Though no verdict is found as to the contempt.  _ 3 
And H Ja nt is generally for a conſultation, whereas the plea was only for 


two parts, and the libel for two third parts, it is well. 
night 


. „ 53 


A gwment is, nil cap, per billam, and not quod le defendant eat fine die, it is 
, if there is alſo judgment that a writ of conſultation be granted; for that is 

the true judgment. Stratford v. Neale, M. 8G. Fort. 350. eie bel 

"If ptohibition is granted, on ſuggeſtion of a cuſtom, and on iſſue joined the cy. 

ſtom is found, but the court, on motion in arreſt of judgment, find the cuſtom ill, 

az conſultation ſhall go. Dent v. Coates, M. 14 G. 2. Str. 1145. 


(K. 2.) When not. 


Ik plaintiff in prohibition declares, that there is a cuſſom for the occupiers of his 
tenement to pay 5 5. in lieu of tithe of corn and hay, which modus the parſon has al- 
ways accepted, and verdict for plaintiff, there ſhall be no conſultation; for the modus 
is found, though it is deſcribed as a cuſtom, when ſtrictly it ſhould have been a pre- 


- * 


ſcription. Sharp v. Loui ber, T. 9 G. 2. B. R. H. 292. 


9 4A B. 7 
®* - % $a 3 


3 - * 
8 ( A) The Advantage of Pleading. 


| HE ſubſtantial rules of pleading are founded in ſtrong ſenſe, and in the 
. & : foundeſt and cloſeſt logic; and fo appear, when well underſtood and explain- 
ed 3j though, by being miſunderſtood and miſapplied, they are often made uſe of as 
inſtruments of chicane. D. per Lord Mansfield. Robinſon v. Raley, P. 30 G. 2. 
I B. M. 316. l | | 1255 


() Appearante. 
”Y (B. I.) What ſhall be. 


\ 


A PPE A RANCE cures all errors and defects in proceſs. Barnes 16 3» 107, 


U 2; 41 55 424. 
If an attorney 


If a man abroad enters into a bond, conditioned for his appearance in B. R. at bis 


_ has undertaken to appear, the court will oblige him to do it, even 
though he had no authority from the defendant. TLorymer v. Holliſter, P. 12 C. 


arrival in England, to anfwer to any demand that may be made againſt him, by or 


on the | 
pearance, and direct him to enter into recognizance with ſureties to anſwer the de- 


mands in the condition. 1 Black" Merchant v. Dorrell, T. 30 & 31 C. 2. 
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of A. the court, to prevent forfeiture of his bond, will admit 7 hh 


2 * 
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4 4 


1 0 
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1 1 122 7 * : 
6. 0 1 12 4 
_ 4 4 
EF * 
9 ' n . 


nene 


| „ahnen.. x 
(B. 3.) How it ſhall be enforced: 


A convict on an act working no forfeiture, ordered to be pardoned on conition 
| tranſports bimſelf, may on motion be charged in cuſtody: in a viyihs cti PIs 
ot held to bail, nor have execution againſt his perſon; for that would ꝓtaus 1 
performing the condition of his pardon. Coffin v. Gunner, J. 4 G. 2. 1$t# 55 
Ld. Raym. 1572. + 


But the court will not take notice of the King's intention to pardon, though fig- 
nified by the attorney- general. Macdenald's caſe, 1747. Foſter 61. price; d 

It is not neceſſary to ſhew defendant the original writ, but only to deliver him 
a copy, Per Curiam. Morley v. Glover, M. 4 C. 2. Str. 877. Barnes 30a, 422. 

If on defendant's not appearing to a writ of Eaſter term, plaintiff files com mon 
bail as of Trinity term, the cauſe is out of court, and judgment muſt Be ſet afide. 
Elgar v. Farmer, T. 8 G. 2. B. R. H. 138. - act e eren. 
If defendant ſerved with copy of proceſs, demands to ſee the original proceſs, and 
is refuſed it, it is not good ſervice. Semb. Ibid. Sed vide ante, Worley v. Glover, &c: 
contra. 

A priſoner, upon conviction for a libel, being in contempt upon an injunction of 
Chancery, may be charged with an attachment, attorney-general--conſenting.. 
Buſtel v. Rayner, M. 9G. 2. B. R. 170. | | „58 

A ptiſoner, on a charge of felony, may be charged with a /atitat. Daintree v. 
Yaffire, H. 9 G. 2. B. R. H. 190. | 3 
If there is no notice ſubſcribed to the copy of the proceſs ſerved, it is irregular ; 
but if defendant's attorney takes the declaration out of the office, and pays for it, it 
is a-waiver of the irregularity. Morgan v. Luckup, P. 9 G. 2. B. R. H. 242 

In debt, if it is above 10% there is no occaſion to put the notice to appear at the 
bottom of the proceſs, under the flat. G 2. 5 | 

So if the copy of latitat ſerved is only to anſwer A. without faying in a plea o 
treſpaſs, or ſhewing any cauſe of action, and defendant takes the declaration out of 
the office, itamounts to an appearance, which is a waiver of the defect in the proceſſ. 
Cafewall v. Martin, P. 10G. 2. B. R. H. 369. — * 

But if the plaintiff 's name is omitted in the writ, defendant may at any time ap- 

ply to ſet aſide proceedings, for it is no proceſs at all; otherwiſe, if ſervice of writ 
is irregular only, for there he muſt apply as ſoon as poſſible after notice. Thomſon 
v. Browne, T. 10 & 11 G. 2. Anar. 16. „ 73 $6 og 


The ſheriff takes bail at his peril ; and on the common rule, he muſt either bring 
in the body, or juſtify good bail in court. Wolfe v. Collingwood, H. 23 G. 2: 
1 Wilſ. 262. . . 12 

Service of a writ at any time of the return- day, though after the court is riſen, is 
good. Hall v. Gatton, H. 2 G. 2. Moſs v. Powel, T. 11 & 12 G. 2. Weyburn 
v. Male, M. 19 G. 2. Maud v. Barnard, T. 32 & 33 G. 2. 2 B. M. 812 

Service of meſne proceſs on the return · day is good in C. B. as in B. R. Genegi 
Rule, P. 8 G. 3, 2 iſſ. 372. Und nocd wine 

"Ae etiam to anſwer in a plea of trover, and fot converting. the goods of plaintiff ;./. 
th&cabſe of action ts here ſufficiently expreſſed, to hold to bail under 13 C. 2. 6424.7 
Callaghan v. Harris, H. g G. 3. 2 Hill. 392. „ eats e aww 6 th 
defendant.is regularly intitled to be ſuperſeded, (the order for his beiy ſuper- 
td Baving become abſolute two days before the end of a preceding term). yet/ i- 
not 4tually ſuperſeded, but remains in cuſtody. of the, marſhal, fand on the. Sch. 
of next term, a declaration is delivered to him at the ſuit of another plaigtiff, he is 
charged. Hurchins v. Kenrich, T. 33 &. 34 G. 2. 2 B. MH. 1048. 7 N 

Pen 


«* ö 
Cpu 


chene a defendant already in cuſtody with a new ſvit in vacation-time, 


muſt file a bill as of the preceding term, and then deliver or leave a copy of de- | 
laration as of. preceding term, and make affidavit of it; there is no occaſion for 
A 6 C _ ber | habeas 


* 
* 


PA Lf Bi A DE R. 
habeas corpus ad 2 — Hill v. Kenrick, T. 3 3 & 34 G. 2. 2 B. 37 


1048. 1110.9 
Notice on the copy of proceſs _—_ be to » aa on the oo day, though a Sun- 
. Barnes 2987 494, 29% ⸗F ee 


If there is variance between the name i in > proceſs and in notice, Proceedings ſhall 

be ſtaĩd. Barnes 298; | 
Notice to appear muſt be given with all proceſs ab Barnes 404. 
It muſt be given before nine at night. Barnes 310. 
- If the notice is directed to plaintiff, inſtead of defendant, i it is faulty; „ or ar the 
. word next 18 omitted, or next inſerted inſtead of :nflant. Barnes 409, 411, 306, 
308, 310, 419. a 

This is — ; and notice is good without inflant, next, or year. Barnes 425. 
Affidavit of ſervice muſt be made, or proceedings will be ſtaid. Barnes 412. 

If defendant in cuſtody at the ſuit of plaintiff only, has a /uperſegeas, plaintiff can- 
not charge him with a new declaration. Barnes 368. 

If the ſheriff brings defendant in perſon into court, they commit him charged 
with the cap. ad reſpond. Barnes 392. 

If defendant is in cuſtody at ſuit of ſeveral plaintiffs, one may diſcontinue, pay 
| | coſts, and ſerve defendant in cuſtody with common capias, and notice to appear, and 
=— for want, appear, and fign judgment for want of plea, Barnes 392. 

Copy of proceſs put through key-hole to defendant who mm: the contents, 
good ſervice. Barnes 405. 

Copy ſent by letter, if defendant takes it out and reads it, is good ſervice. 
Barnes 422, 

Copy of proceſs tendered to defendant at his houſe, and left there, is good ſer- 
vice. Barnes 278. 

Service of copy of writ, * what relates to other de efendants „ Not good, 

Barnes 405. 

If proceſs is dated ſubſequent to ſervice, it is irregular. Barnes 408. 

Service of ſpecial original is not ſufficient, it muſt be of proceſs againſt the per- 
ſon; or plaintiff may have pone and diſtreſs on his original. Barnes 410, 40%. 

Original once uſed (though improperly, as by ſerving copy) cannot be afterwards 
uſed, Barnes 417. 

Service is good, though in a liberty, and not by proper officer ; but the party inju- 
red may bring action. Barnes 404. 

So if attorney's name is not to the ſheriff's warrant, or to copy of proceſs, Barnes 
407, 412, 414- 

Vet afterwards, attorney' s name not being to copy of proceſs, proceedings ſtaid. 
Barnes Ls... 

. 80 if the writ is not directed to the ſheriff of 4 county, (yet advantage may be 
| otherwiſe taken. Semb. ) Barnes 404. 

Appearance entered by plaintiff does not cure proceſs being ſerved on a wrong 
perſon. Barnes 406. | 

If the date is omitted, if it is to appear palin the King's jiiftibs, (inſtead of ju- 
ſtices) or not 15 days between teſte and return, rei ſhall be ſtaid. Barnes 

20, 426, 427. 
: Proceſs directed to the ſheriff of Kent ſerved in the Cinque-ports i is _ it hould 
be teſlat. cap. to the conſtable of Dover Caſtle. Barnes 422. 
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(8. 40 Service of huſband good for both, and plaintiff mex enter t appegrapce for both. 


In an action Barnes 406, K. 8 OLE 
againſt huſ- \ . | £1 
band ane hb 1 


wife. (68. 5.) At UTE Ti ime the Appearance ought, to be. 
{HONTERSI 99H, 20332 Ys, 
; Defendant has cight days: to appear to.common copies, tho! the demand is abore 
3 noties: muſt. in all caſes be 198. Barnes 242, er [ir 24“ 
F b 5 . ots! TEE] 21} 51 ff 2 $14.4) Ft 415 ann 2011 2s nul TT WY "193453 ic 
(B. 10.) If there is proceſs againſt tws, on a joint cauſe. of aRign,. and one only 2 7 
When dot. .nears, the other muſt be outlawed before there can be further proceedings. K. 
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55 (C. . 1.) To whom a Declaration ſhall be delivered. 
HEAL egf199990 1% oh, #320 51041164 ei Ivar af 
F the declaration is not delivered to the turnkey (defendant being in priſon) 4 
fuperſedeas ſhall be granted, tho' the declaration was left in the office. Gren- 
byes Cleever, M. 8 G. Str. 474. | af Duns 
The original declaration, and not a copy, muſt be left at the priſon, Barnes 434. 
In B. R. on {pecial or common bail filed, and notice given, plaintiff's attorney 
ſhall deliver declaration to defendant's attorney, who ſhall pay for it; if he refuſes 
to pay, or his habitation is not known, plaintiff's attorney may leave it in the 
office with the clerk of the declaration, and-give notice ; and ſuch delivery is good 
from the notice. General Rule of Trin. 11 G. 2 Ld. Raym. 1407. bY! 
Notice of a declaration left in the office, muſt ſpecify the nature of the action 
in technical terms; if not, judgment ſhall be ſet aſide. Graves v. Wiſe; T. 31 
G. 2. 2 Wilſ. 84. | - 0" Kl | 
It is well delivered only from the time of notice. Barnes 227. | FEY 
On proceſs by huſband, declaration by the bye cannot be delivered at the ſuit 
of huſband and wife. Barnes 337. | '6 ag 
A defendant who has ſurrendered on the Fugitive-a& cannot be charged with 
declaration. Barnes 380. 1 5 A 
Defendant is arreſted by plaintiff, as executor, who finds his action wrong, 
makes new affidavit for bail, and charges defendant with new declaration in his 
own right; proceedings ſhall be ſet aſide. Barnes 391. | 
If defendant ferved with proceſs whilſt at large, becomes afterwards priſoner, 
the declaration muſt be delivered to the turnkey. Barnes 392. | 


- 


4 
- 


(C. 2.) At what Time. 


If defendant brings habeas corpus, and puts in bail in Tin. term, and plaintiff 
does not deliver declaration till Hil. following, defendant's attorney is not bound 
to accept it. Hutton v. Stroubridge, T. 11 G, Str. 631, 

Declaration by the bye cannot regularly be delivered aftet the term in which 

e writ is returnable. Barnes 340. : . 

Declaration againſt priſoner in county-gaol, may be filed any time befote rule 

plead. Barnes 372. | en (001 
Delivery in priſon on Sunday is good. Barnes 387. 23 AY 

..i Defendant is ſuperſedable for want of declaration, plaintiff diſcontinues, charges 

defendant ſtill in cuſtody with new writ on the old cauſe of action, he ſhall have 

berſedeas on common appearance. Barnes 396. S e HR: 

If defendant; ſuperſedable, has applied for one, and after ſummons ſerved, plain- 
_ tiff delivers declaration, ſigns judgment, and charges defendant in execution, all 

ſhall be ſet aſide. Barnes 400. | ae WOE INT 

Two defendants, one in priſon; the other abſconds, and proceedings to out- 
was are going on, the court will grant time to declare. Barnes 40. 

e delivery of a declaration in B. R. to a priſoner in the Het, does not pre- 
vent a ſuperſedeas. Barnes 402. e TE ann BAT. 9G 


; 


hy ORE bail, filed by plaintiff's attorney, does not warrant delivering a'decla- (e. 3% 
ration by the bye. Mallis v. Smith, H. 9 G. 2. Str. 1027. B. R. H. 2b). l. 
If on a writ taken out in Eaſter term, returnable the laſt of Trinity, defen- 
dant is taken before the end of Eaſter term, and continues in cuſtody. of the 
Iheriff till after the end of Trinity term, without being charged with a declaration, 
he" ll be dieharged on common bail. Pullen v. White, M.. G. 3. 3 B. H 144 
The rule for defendant's being diſcharged on common bail, extends to defendant 
not taken, but ſurrendering himſelf in diſchatge of bail; and the time runs from © 
ite of His berng an cuſtody; Ruſſel v. Stewart 6 G g, 3 B A. 17897 (1a 
riſoatt y pieces of B. . removed to the Fleer, muſt apply to C . for faper- C14)" 
 (edeas if plaintiff does not declare in time. Barnes 384. v Hwy „ 4 
8 (5) 3 Fa (C. 6) 
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| " (C. 6.) How it ſhall be amended. 
n 8 W N 
Dteeclaration in replevin amended as to the name of the pariſh, after the mic. 
nomer had been pleaded in abatement, on motion and payment of coſts, Garner 
v. Anderſon, M. 3 G. Ld. Gage v. Robinſon, P. 1 G. 2. Str. 11. 
But after demurrer argued and allowed, amendment not allowed even with 
coſts. Butler v. Maliſſey, H. 4 G. Str. 706. . | 
On a bail-bond, if the aſſignment. appears to be ſubſequent to the memorandum 
the court will give leave to file a new bill to amend by, after a demurrer. Rug} 5. 
Martin, P. 10 G, Str. 583. 10 
Plaintiff may have leave to amend by the bill on the file, after ſpecial de- 
murrer, joinder and argument. R. on debate. Biſhop v. Stacy, M. 7 G. Str. g 54. 
It is the plaintiff who has the election, either to pay colts, or give an impar- 
lance. Per cur. Ward v. Charitable Corporation, T. 8 G. 2. B. R. H. 126. 
If defendant takes notice of the motion to amend, the amendment ſhall be made 
= - without either. Semb. Did. | 
| In a qui tam action, to which the general iſſue is pleaded, and the cauſe is car- 
ried down by proviſo, but poſtponed for length, the declaration may be amended 
on motion, but the defendant ſhall have liberty to plead de novo. French v. Mbit- 
field, T. 10 & 11 G. 2. Andr. 13. | q | 
The court will not give leave to amend declaration after the term next after 
the term it was delivered, and after defendant has pleaded ; eſpecially if defen- 
dant is in cuſtody, Aubeer v. Barker, M. 20 G. 2. Vi 149. 

Latitat againſt A. and B. A. only ſerved, declaration delivered to him as againſt 
both, of that term; alias capias againſt both; B. ſerved ; declaration delivered as 
of the ſame term; the proceedings ſhall. not be ſet aſide for delivering decla- 
ration as againſt two, when only one ſerved, but declaration amended, by 
intitling it of the term after both were ſerved. Stork v. Herbert, H. 22 G. 2. 
1 Wil}. 242. | | | 
In quare impedit, after oyer of original craved, plea pleaded, and variance ſhewn 
between the writ and the count, the declaration may be amended on motion, and 
payment of cofts, and defendant ſhall plead de novo. Reppington v. Tamworth 
School, P. 33 G. 2. 2 Will. 118. | FIN. 

After judgment is arreſted, declaration cannot be amended, tho' on payment of 
colts. Semb. Sed Q. Collins v. Gibbs, M. 33G.2. 2 B. M. 899 

If plaintiff moves to add a count, to make his declaration good from the de- 
livery, fo to prevent ſuper /edeas ; court will not grant it, unleſs he agrees to a ſuper- 
ſeqeas ſix days after term. Barnes 500. | 


- 
. 


2 7.) The Form of a Count, or Declaration. 


Defendant has a right to call on plaintiff to intitle his declaration agreeable to 
the true time of delivering it. Thompſon v. Marſhal, T. 24 & 25G. 2. 1 Will. 
304. Wilkes v. Earl Halifax, M. 5 G 3. 2 Will. 256. 

A declaration may be referred for ſcandal and impertinence, (as if a ſurgeon 
declares for curing defendant of the foul diſeaſe) the words ſtruck out, and exemplary 
coſts given; the rule for referring ſcandal, &c. ought to be the. ſame at law as in 
equity, Per cur. Anon. H. 28 G. 2. 2 Will. 20. 5 "re 

.Superfluous counts may be ſtruck out, with or without coſts, according to cir- 
cumſtances. Barnes 33c, 344, 341. | | 


= 


But a declaration for aſſault, and another for taking plaintiff's goods, not united. 
Barnes 342. | LOGS TIE . 1 x . 411 e 
The true day of filing bill ſhall he inſerted in the declaration. Barnes 343. 
(C.3.) A declaration againſt a defendant as priſoner, muſt mention at whoſe ſuit. 
0 — > be But if it is in debt, and ſays the latitat was de placito quod reddat to the plaintiff, 


5 


' in cutod, it is ſufficient; for it muſt be underſtood it was at his ſuit. Morris v. Watkins, 
mareſeal. P. 10G. 2 Ld, Ram. 1362. r | 7 
e ek en | nd, 


r 


T 
And if it does not mention at whoſe ſuit, defendant may demur generally, Wil 
lam v. Wills, H. 19 G. 2. Wilſon 119. 


The firſt motion to bring money into court was in Kelyng's time; and introduced 
to avoid the hazard and difficulty of pleading a tender. Str. 787. ri i 
Ia trover for money, he ſhall bring the whole money declared for into court. 
Anon H. 5 G. Str. 142. | | | 
In debt for a fine in a manor-court, money cannot be brought into court. Gold 
v. Freame, H. 1722. Bunb. 124. . 
On bond with penalty, conditioned to pay money by inſtalments, and action 


brought on failure of one payment, proceedings ſhall not be ſtayed on paying the 


ſum then due, and coſts. Land v. Harris, P. 8 G. Str. 515. Contra, Bridges v. 
Williamſon, M. 2 G. 2. Str. 814. Mayne v. Somner, H. 4 G. 2. Ibid. 

In debt on bond to pay money by inſtalments, on failure of the firſt payment 

laintiff ſhall have judgment; but ſhall not take out execution, but as the payments 
—.— due. Darby v. Wilkins, M. 7 G. 2. Str. 957. 

Paying all the paſt inſtalments, with intereſt and coſtss is ſufficient; and if more 
money is brought into court, it may be ordered out of court to the party who 
brought it in. Lucas v. London, M. 11G. 2. Str. 958. 

On bond to pay a groſs ſum at a day certain, defeazanſed afterwards by articles 
to pay by inſtalments at days therein mentioned, provided he pays punctually, and 
lives till all the days are paſt, otherwiſe defeazance to be void; obligor makes de- 
fault, the groſs ſum muſt be paid; and on action againſt him, he cannot pay in the 
money due on inſtalments only, even though obligee, after the default, received in- 
tereſt on all remaining due. Bonafous v. Rybot, P. 3 G. 3. 3 B. M. 1370. 

On bond to ſecure annuity. Barnes 288. Th 
If the money is not paid into court when defendant has pleaded tender with a 
profert in cur. it is no plea, and plaintiff may ſign judgment. Petber v. Shelton, M. 
12 CG. Str. 638. | 

Plaintiff brought debt on bond againſt defendant adminiſtrator, filed a bill for diſ- 
covery of aſſets, and inſtituted a ſuit for an inventory; judgment for plaintiff rever- 
ſed on error; new action brought; and defendant moves to ſtay proceedings, on 
4 5 Ann. on payment of principal, intereſt and coſts; and the court directed coſts 
only of that ſecond ſuit, though the words of the act are, all cofts in any ſuit in law 
or equity on ſuch bond. Siſney v. Nevinſon, P. 12 6. Str. 699. 


In an action for immoderately driving a hired chaiſe, money ſhall not be brought 


into court. White v. Woodhouſe, M. 1 G. 2. Str. 787. | 
It may be brought into court in an action at the ſuit of an executor, and he ſhall 
loſe coſts, but not pay them. Crutchfield v. Scott, P. 1 G. 2. Str. 796. Barnes 28g. 
If plaintiff is an adminiſtrator, and not ſo named, rule all be diſcharged. 
Barnes 280. | : 
A pauper plaintiff ſhall have the money out of court, though the verdict is for de- 
fendant ; if not a pauper, defendant would have it towards his coſts. Lee v. Hol- 
land, T. 1730. Bunb. 287. 
If plaintiff recovers a leſs ſum, defendant ſhall have the money towards his coſts. 
Barnes 280. | | | 
A laced head, for which trover is brought, cannot be brought into court. Bouing- 
iam V. Parry, H. 2 G. 2. Str. 822. | ; 


cepted.” Barnes 281. 
But the court will not do this, if the goods have been altered. Barnes 2844. 


Money cannot be brought into court in debt fur emiſſet, for goods fold. ' W 


, Pongillionne, H. 4 G. 2. Str. 8990. 
I x cannot be brought on a bond from bailiff for his good behaviour, and payment 
of money to the ſheriff's uſe. Barnes 285. W 
Nor in debt on bond for performance of covenants in a leaſe. Barnes 286 
Nor for the penalty of a charter - party. Barnes 28 5. 
Nor in an action for dilapidations. Squire v. Archer, T. 5 G. 2. Hr. 906. 
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But the court may make rule to ſhew why the goods and coſts ſhould not be acC- 
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(C. 10.) 


When money 
may be 
brought into 
court. 


into cout on leading a Wn cannot be taken 
daht ie tough be has g Bog v. Robinſon, gender FR | 
1a 2 H. 206. 1 5 ' ir deb * | * 
e nt. moves to procee ngs.in t on * on payment af 2 
7 op hay ai and there is a ſuit in equity for, the ſame matter, he Are 
ſo, Lock v. Shermer, P.8 G. 2. * R. H. 116. Jide Sy v. 
Nevinſon, ante, contra. 
Money cannot be brought into court in debt for rent, but the court. will refer it 
to the maſter to compute what is due, on defendant's undertaking to pay. Lye v. 
Iriſh, M 9 G. 2. B. R. H. 173. 
It may on debt for rent, and nil debet leaded ; ſo in covenant for non-payment of 
rent. |, Barnes 280. 
But not on covenant, if defendant is to render beſt beaſt for heriot, or money, at 
plaintiff's election. Barnes 289. 
It cannot on debt on bill penal, with count added on a mutuatus, but after verdi&t 
the court will not ſet it aſide. Barnes 283. | 

In trover, pictures cannot be brought into court. Olivant v. Perineau, J. 16 G.2, 
Str. 1191. Hil}, 23. 

In debt for killing a hare, defendant may bring penalty and coſts into court, if 
no other count), Webb v Punter, M. 18 G. 2. Str. 1217. 
| If defendant does not pay the coſts taxed, though plaintiff recovers leſs than the 
money paid into court, yet he ſhall have his coſts, Hand v. Dineh, H. 18 G. 2. 
Str. 1220. 

It may be paid i in at any time before plea pleaded. Barnes 279, 281. 
The Apt will not allow money to be paid in after plea peat. Thornton v. 
Gibſon, H. 20 G. 2. 1Wilſ. 157. Barnes 286, 349. 

Nor after judgment for want of plea. Barnes 281, 2%. 

After iflue joined, it cannot be increaſed. Barnes 282, 286. | 

After general iſſue pleaded, the court will give leave to withdraw it, in order to 
bring money into court, and replead it. Tar/ton v. Wragg, T. 21G. 2. Str. 1271. 

It eannot in an action of treſpaſs for the meſne 8 againſt tenant. in poſſeſſion, 
after judgment i in ejectment againſt the caſual * for this action is for a for- 
tious occupation. Hola faſt v. Morris, H. 3 2 Will. 115. 

A. is indebted to B. 2 l. 55. for rent, fi. is — * ready to pay; B. keeps out of 
the way, and brings action; A. ſummons him before a judge to ſhew cauſe, why on 
payment of debt and coſts, proceedings ſhould not be ſtaid; B. pretends other de- 
mands, which obliges A. to obtain the common rule to pay the money into court 
with coſts; B. applies to take the money, and have the coſts taxed; this is oppret 
five; and the court will diſcharge the "ne as to colts, Jobnſon v. Houlditch, P. 31 
G. 2. 1 B. M 578. 

Wherever the ſum demanded is certain, or may be aſcertained by computation, 
without any other difcretion left to the jury, (as money due for freight and demo- 
rage) it may be paid into court. Hallet v. Eaſl-India Company, H. 1 G. 3. 2 B. 
M. 1120. 

So in covenant, where the breach aſſigned is a ſum certain. Barnes 284. 

If plaintiff in a bill in equity offers to pay money (an inſurance- premium) to de- 
fendant, and an iſſue is directed wherein he is defendant, this offer is the ſame as if 
the money nap been actually brought into court. Wilſon v. Ducket, M. 3 G. 3. 

B. M. 136. | 
g In trover for a ſpecific chattel of certain value, which muſt be the ſole i of 
damages; the thing demanded may be brought into court, or ordered to be delivet- 
edto plaintiff. Fiber v. Prince, M. 3 G. 3. 3 B. M. 1363. | 

But where quantity or quality is uncertain, or tort may 3 damages above 
| real value, and no rule to eſtimate additional value, it ſhall not. Bid. 

And cho court orders the goods to be delivered to Plaintiff, he may fill dle 
damages at peril of coſts.” 1574. | 

It not be paid back to executors on defendant's death. Wande 270. as * 
It is not of courſe, if plaintiff is an executor. Barnes 279. tal. 
1 25 L 2, . deer ce refuſal, or iſſue joined, plaintiff may have it and coſts, to the time of paying 


| Ek paying defendiin FN colts.” Barnes 280, 282, e 377 Nai 16055 
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; -Though' phintif dies Kerr trial, defendant cannot bave back che moch. 
Babes 28 1. ee 10. 2D1690013 fach 
If defendant refules to pay coſts, attachment ſhall go. Barns 2831 8 0. 
Puintiff ſhall have the money, though judgment is arreſted. Barnts' 284,” 
The edurt will give leave to pay money as to ſome counts, and to the reſt to Reg 
general iſſue, ſtatute of limitations, and ſet off bankruptey, but not to demur. 
Barnes 286, 350. n eee 
| And to p lead general iſſue, and plene adminiftravit. Barnes 287. „ yorroTh; 
Or to nine plea, pay in money, and plead general inne on terms, Daher 
62. D 
59 Or to withdraw, pay money, and plead the ſame plea. Barnes 289. 
If plaintiff replies after money paid in, he cannot afterwards take it out and en- 
ter acquittal, without leave of the court and payment of defendant's colts. Barnes 
$ F 
4 replevin, after declaration and before avowry, proceedings may be ſtaid, c on Peu. 
ment of rent diſtrained for and coſts. Barnes 429. ; 


If the original i is returnable the ſecond return of the term, tho' the placita are 


#7 


(C. 11.) 


entered generally of the ſame term, it is well enough; for the whole term may wy B. muſt 
be conſidered as one day, and in C. B. there are no ſpecial placita. Philipps v. original, e. 


Philippe, T. 11 C 12 C. 2. Andr. 248. | 

But in B. K. where a debt accrues in term time, and in the ſame term the 
party-comes and complains, he muſt have a ſpecial memorandum to ſhew that the 
cauſe of action precedes the bringing it. Bid. 

And after verdict, any default of this nature would be cured by at. 5 G. c. 13. in 
which penal actions are not excepted. bid. 

An original writ of the term in which final judgment is given, will not warrant 
that judgment, if it appear on the ſame record that there have been proceedings 
of a preceding term. Dyke v. Sweeting, H. 21 C. 2. 1 Wil. 181, 

The memorandum need not ſet out in what plea, for the original being recited j 
verbatim, ſhews itſelf. Barnes 331, 333, 330- | 


"In an action on the caſe; if the writ is recited ſummonit. inſtead of attach, it is : 


(C. 14.) 


well. Brown v. Morgan, M. 4 G. 2. Port. 341. Wben a va 
So, on debate, in the caſe of a member of parliament, Lockyer v. Chetwynd, i iq; ace Ball 


C. B. Fort. 341. 

In action for a falſe return, if declaration ſets forth a fieri Facias, and A K LAGER 5, 
to levy ſo much which he had recovered againſt A. and the warrant is, to levy'of 
the goods of A. ſo much as he had recovered againſt , (omitting the name) 
it is good, the fl. fa. being right. King v. Morris, T. 5 G 2. Kr. 99. 7 

Special original in L. plaintiff declares in M. defendant takes the declaration 
out of the office, plaintiff ſues out new original in . n = not be, 
ſet aſide. Barnes 415. 


5 (C. 16.) 8 found upon a Declaration. 

Fr . and for cauſe that no pledges are on the writ, or mentioned iti. 
the declaration, judgment pro quer. for he may enter pledges at any time hefars 
judgment Mansfield v. Richman, P. 2 G. 2. Fort. 330. Barnes 16 3. 

On ſpecial demurrer, for that declaration is without pledges, if the pap hook 
with pledges added is delivered to defendant, and he does not take notice of iter; ie 
18 a waiver of the irregularity; and he is too late when it is down e 
Unftevithe vs Loct, M. 10 C. 2. B. R. H. 31 2 212dw zul. 

On ſpecial demurrer, on action by bill, and * cauſs, 10 ledge plain cs 

have leave: to amend, and add pledges. Watſon v. Richey T. 41 & 42.6.2 


1Wil. 226. 7 00 40 14450 18 25 IN 062 

Want of pledges cannot be taken advantage of in error, . tho'. the judgm Was 
by default, How v. Donn, T. An. 3. 8. eee, ig: li os 10 ion 5 * : 
aeg 10 20111 9417 OJ 193 


ion in name of: a corporation Kea} a 42 1 Fl ia 11 
Unſwortb, * 1 6. 2. Str, ON 25 5 13 1 


Tai: - 


be aided. 


93 18.) 
ae 


If plaintiff and defendant have the ſame name, if it appears on the record 
which is which, as on oyer of a bond from A. B. of C to A B. of D. and the 
declaration begins A. B. of C. was ſummoned, Cc. it is ſufficient, tho” the ad- 
dition is not repeated again. Jobn Connor v. Jobn Connor, T. 8 G. 3. 2 Will. 306. 
rte har #2. muſt be in the fame language as in the deed. - Barnes 241. 


0 


(c. 19 ) So in covenant, if plaintiff declares on articles, dated 3oth September, 50. 
Certainty of (which is. 1718) and then ſays, poſtea, ſcil. 1ſt May 1718 ; this ſcil. ſhall be rejected, 
e 8 inconſiſtent, and then it will ſtand that he covenanted the zoth September, and 
-— = = poftea committed the breach. Hayman v. Rogers, M. 6 GC. Str. 232. 

If plaintiff declares againſt the parſon, that he left his tithes on his field, fer 

guad he loft the uſe of that part under the cocks, from 2oth Augu/i, the time of 

cutting, to 2oth December, it is well enough, tho' the parſon was not obliged to 

carry them away on the 2oth Avguft ; for the jury may apportion the time, or the 
plaintiff releaſe it. South v. Jones, M. 6G. Str. 245. wo wr e 

On information in debt for non-payment of duties, evidence may be given of 
an importation ſeveral years before the time laid; but the court will, on appli— 
cation, confine the evidence to a certain time. Attorney-general, v. Weeks, M. 1726, 
Bunb. 223. ; 

On * in debt, for duties of goods imported in May, evidence may 
be given of ſeveral importations at ſeveral times. Actarney- general v. Hatton, 
H. 1728. Bunb. 262. 

Where time is laid under a ſcilicet, it does not vitiate ; as if in debt on 
bond, defendant pleads payment before the day. Cowne v. Barry, M. 7 G. 2, 
Str. 954. | 

Or a treſpaſs in Michaelmas term, for an affault 18th October, and impriſon- 
ment for 25 weeks, which is long after action depending. Webb v. Turner, J. 
11G. 2. Str. 1095. Andr. 250. | | 

Debt on bond for not performing award ; plea that arbitrators did not make 
award on or before 2 1ſt May. Replication, that arbitrators, after making bond, 
and before exhibiting plaintiff's bill, 70 wit, on 21ſt May, did make award; this 

is a ſufficient allegation, R. on ſpecial demurrer. Biffex v. Biſſex, J. 5 G. z. 
3 B. M. 1729. 8 | | 


(C. 20.) In debt the deſcription of the place is not material, in treſpaſs it is. Oates v. 
Certainty of Macbin, T. 10G. Str. 595. 
_ In ejectment, the place is material, Boddy v. Smith, T. 10 G. Str. 595. 

(0. 21.) Treſpaſs for taking away diverſa bona et catalla, judgment arreſted for un- 
2 — certainty. Wyatt v. Eſington, M. 12 G. Fort. 377. Str. 637. 2 Ld, Raym. 1410. 
5 a S pro diver it rebus is ill. Semb. Spark v. Jobber, M. 13 G. Id. 

en ti wm. 1450. | bh ch 1 Loch 8 Tt 
| assν” In debt for freight on a charter - party; if the breach aſſigned is, that defendant 
has not paid for freight 200 J. with average according to charty-party, it is good, 

_ tho' it does not ſay to what the average amounts. Dodd v. Atkinſon, M. 10 G. 2. 

B. R. H. 34 2. 8 
Aſumſit for a bond of the Lord Viſcount Gave, whereas it was Gage, and ſo 
called throughout afterwards Gave; only ſurpluſage. Alcorn v. Weſtbrook, M. 

19 G. 2. Will. 115. BL: 
Treſpaſs for taking divers quantities of china-ware, ſufficient. Barnes 276. 


(C. 22,) Ik a caſtom is alledged, that ſuch a one has a right to his freedom, paying 2 
chere, . reaſonable fine, and the evidence is, that he ſhould pay 65. 8 d. it is well enough 
andes. . Kid. Aer v. Mayor 9 Haſtings, H. 10 8. 2. Str. 1070. B. R. H. 3 . 
. In action for maliciouſly holding to bail in an inferior court, for 3 . 

e « . is got neceſſary to ſet fotth for what ſum the court can hold to bail; oor y 
ont "wi F enn 


its b, C7 $02054101 100 2 399158 204 jy 
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MC. 2 's. * And the Words ſhall have occaſional Intendment. 


In caſe on promiſſory note, ſet out to be made 2d - November, to pay on the 
3iſt December next; next ſhall be intended next after the date of the note, not 
next after the action brought. Carbonel v. Davis, M. 7 G. Str. 39. 


e 


is by ſtatute, the action is given to the informer only, and the declaration ſays ( 10 


e action accrued to the King, the * of the pariſh, and the informer, it is — - goa 
only ſurpluſage. French v. Wiliſbire, M. 11 G. 2. Andr. 67. 4 


I two counts in a declaration are ſo much the ſame, that no evidence could be (C. 33-) 


uced to prove one, which would not prove the other, the court will oblige 0 reg 


laintiff to ſtrike out one; but not if defendant has obtained time to plead, Vi- double. 
ins v. Perry, T.8 G. 2. B. R. H. 129. 


(C 34.) Declaration ought to ſhew a Title. 


- Plaintiff claims an eaſement ; if it appears in the declaration that it is out of de- 
fendant' s (oil, declaration muſt ſet out the title. Vernon v. Err be Str. 5. 


(C. 39.) When Poſſeſſion i is ſufficient. 


If a man is diſturbed by a ſtranger in his right of ſepulture in the chancel, for 
which he ought to pay the churchwarden 23. he need not ſet that. out. Wa. ing v. 
Griffubs, H. 31 G. 2. 1 B. M. 440. 


(C. 4 5.) How a Breach ſhall be aſſigned. 


In covenant againſt the 5 leſſee, that he did not perform, is ſufficient, with- 
out ſaying, nor his aſſigns. Nui facit per a ium, facit per ſe; therefore if his aſſigus 
have done it, the breach is falſc. Gyſe v. Ellis, M. 6 G. Str. 228 

In covenant to pay, or cauſe to be paid, to them or one of them, the breach in gene- 
8 that be did not pay, is ſufficient. Aleberry v. Walbr, M. 6 G, Str. 229. 

In debt on a 4 — for not paying 25, fer annum, quarterly, the breach need 
not aſſign the days of payment. Innbolders caſe, M. 24 G. 2. 1 Mu. ad t. 


If a policy inſures a ſhip againſt the harretry of the maſter, and the breach is aſ- (C. 46.) 
gp: that the ſhip was OS 
ed Knight v. Cambridge, P. 10 G. 2 Ld. Raym. 1349. Str. 581. a — 
Leaſe =& A. and B. his wife to C. for 7, 14 or 21 years, at C.'s election, who &. 
covenants to pay A. and B. their executors, &c. ſaid rent during ſaid term; C. enters 
aud continues in poſſeſſion; A. dies; B. marries D. rent is in arrear; D. and B. 
"bring action of covenant in the firſt ſeven years, and aſſign for breach, that C. has 
dot paid to D. and B. the breach is well * . v. ane 7. 3 3 & 34 
Cf. 2 B. M. u ph | 
„ (C. 50.) Averment in a Declaration. INS 72 
Fr : #2 ne & Ih #1 ; 
W Ann in aſſault and battery begins with guod cum, it is bad, for want FX * 
- averment, (in B. R. hot in C. B. where they proceed 
de arreſted. Smith v. Reynolds, T. 10 C11 G. 2. Andr. 21. 
A | 
14.3% \0as's cont wad for ſale of flock, tender of the ſtock by third p 
ie Wer is is not 3 for the Das is not obliged to — — f 
| Bunb. 70 Vide Merritt v. 
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oft by the fraud and neglect of the maſter, it is well aſſign- According to 
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If tender of ſtock was 1 have been on a non- transfer mY it mult be ern; that 
leave to transfer was actually obtained, 05 v. Jan, Hs G. Sir. goa. 
b 


21 


The buyer of ſtock muſt be called at ooks, to make it a good tender. N 
9 ese ek? b 87; very di thftznding die f 
(#5 5) my on the a „Abtei ing the bam o be | 
by — allow u day or two, Per Pratt C. A Bullock v. Fine 5 Gen Str. 57 ly 
% . B. King C. J. in a like caſe left it to the jury, who found it a good — —_ 
Tender of ſtock muſt be at the laſt part of the day that it can be IT. Duke 
of Rutland v. Hodgſen, T. 13 G. Str. 7 I 
If ſtock and dividends are to be pats cred, the declaration muſt ſhew what the 


05 855 were, and that they were all tendered. Brute v. Briages, F. 2 G. 2. 


4 4 Tj th S&nfidEetition that 4 at the ſpecial requeſt of B. would execute a | general 
releaſe; {18 Bear date before this agreement) B. will pay, &c. A. muſt aver, that he 
gave or tendered the releaſe, Collins v. Gibbs, M. 33G. 2. 2:BM. Jyg; 7 


(C. 54.) A cevenant to pay upcn transferrin ſtock i is mutual. F/yvil v. Stapleton, M 
hes pr- 11 G FM, 675 Fob v. hoe” P. G. Str. 712. hs IEA 
not be aver» If plaintiff "Ge that in conſideration he had agreed to deliver cloth to de- 
— 9 eu fendant, defendant agreed to pay him mon 7 in caſe 4.'s horſe beat B. s, which 
he avers he did, he need not aver delivery of the cloth; but if it is, that in con- 


tual agree- . 
meats, = Adeharidli Plaintiff would deliver cloth, defendant would pay, then the delivery muſt 


be averred, Martindale v. Fiſher, P. i8 G. 2. Will. 88. 


21 14 N 


2 —4 On an thdeiiture between two parties, there are mutual remedies, on a deed- 
cal poll there i is not. Lock v. Wright, 7. 9 G. Ser 569, 8 

remedies, | 

3 Where the debt is to ariſe upon a condition ſabſequent, there muſt be an exact 


2 performance to intitle plaintiff to recover; ſo on note, I promiſe to pay A. on his 
formance, transferring,” it is not enough that B. his laren partner tenders. Foeler v. 


Sammel, M. 12 G. Fr. 653. n 
(C. to.) | Muſt ſhew to the Court that it is well 1 
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Bib Heese is to make fails worth 4 50%. that be made the ſaid N is 
ſufficient. Walis V. Scott, E. 46. Str. 88. ef „ 


ibi Id 1 


(C. 50.) When a general Requeſt i is feht 
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In caſezjthat. if plaintiff made him a ſet of fails worth 15 J. defendant 7808 
pay ſo much 4 er on n Fans 5 is eien Wallis v. Scott, E. 
6 BY Str. 88. þ | £934 * 3 
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3h 5 0 C. 730 Averment of Notice, when neceſſary. 


Meh | 
That rent is due to the landlord, notice of it muſt be given to the 4 oinedf in in 
execution, ot ta the officer, to maintain action againſt either of them are 
Palgraue v. M inalam, M. 6 G. Str. 212. bs 


C. 75.) Debt for freight on a charter - party; if the goods are laid t to be 3 to * 
— * fendant himſelf, plaintiff need not aver notice * the Ee Deda v. Atkinſon, 


M. 10 G. 2. B. R. H 342. 


(C. 77.) Indentera Jack. between ledor _ — 3 leſſee rence & ä to 
4 pay the rent, is a ſufficient averment of « ſealing by him. Atkinſon v. Coatfworth, 


| words an 
rerment thall P. 8 G. Str. 512. 3 
i be. gan)agreement to ride e fagot vet baruly el oi rei, eff, et 
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([. 78 y When a an Averment i is not FT: ad 2d 


1 Nu . vu 


for falſely and malicioully ſuing out commiſſion of bankrap progdlot-plail- „ S. 78) 


oF me” 1 


V 1 2 D 


akon 


ot neceſſary to aver that plaintiff never med! an act of danleruptty. 5 . 
e . 3 C. 3. Mis. 1: | an Wan 
. . f Ye 14h FFT 
JAY ah ne YA 
3 0. 8 5. ) When a Declaration ſhall BROS Pare + 
I * 107 catarat#as, vocat. Wears, aut ute, preftravit, the n p (C. 85.) 


juſtifies i in the words of the declaration; and, after verdict, objected that it was in By che bar, 
Rive, and therefore uncertain ; but the court held, the plea taking notice 
that wear and fence was the ſame thing, had made the declaration good. Luke v. 
Helmer, T. 12G. Fort. 377. 

quare impedit, if declaration does not aver next turn to be plaintiff's, yet it is 12 2 
248 by defenans pleading over. By/hop of London v. * 8 n H. 50 e M 


Str, r, 02 a. 


in biber ery, there was ba cum in the declaration. Per curiam— (a: ent. Forteſcue) 0. 86 5 hunk 
T 4. e by t the writ ; which is, quare he did the treſpaſs, 1 2 v. e {Hh che ws, ov 
; ort. 3 | 
In treſpaſs, ”. +0 for taking dung and ſoil (without ſayinz of plaintiff, ) is 
aided by recital of the writ, in which it appears it was plaintiff's dung and ſoil; 
though there is no original (if after verdict J Pranthn v. Reeve, I. 9 G. 2. Ser. 
1013. Dubitante Hard icke C. J. for the writ contains no averment, but is inter- 
rogatory. Et per Lee C. J.—lt has not been determined in B. R. that in treſpafs a 
declaration quod cum is aided by the writ. Goodright v. Hodgſan, M. 12 G. 2. | | 
Andr. 282. 8 ERS. 
 Quyare cum in treſpaſs helped by the recital of the original after. e 
Barnes 249. | 


In caſe againſt officer for removing goods taken in execution — che landlord (O. 87.) 
1 a year's rent, want of alledging notice of rent due ſhall be aĩded by Wen By verdict. 
Palgrave v. Windham, M. 6G. Str. 212. 

If the crown in quare impedit does not alledge projecting it is cured by rerdit. 
Rox v. Biſhop of Landaff, H. 8 G. 2. Str. 1006. N 

80 in an action of debt in a manor- court for an amerciament, if the declaration | 
does not ſhew, that defendant was reſiant at the time of the amerciament ſet, it is # 
aided by verdict. Wicker v. Norris, P. 8 G. 2. B. R. H. 116. : | =_ 
If defendant makes defence on a writ of inquiry, he cannot efron ps . | 4B 
rantage of miſtake in the declaration. Freeland v. Hunt, P. 8 G. 3. 2 Wilſ. 380, — f 
In eſump/it, a conſideration ſhall not be preſumed legal after a verdict, if it ap- 1 
ay on the face of the declaration to be illegal. 1 4 7 Smith, H. 33 ok 2. | 
| 8 begins ieren, and nothing i is avecredy and would be bad 
demurrer, yet the concluſion, &y rea/on wheregf, 4 is an averment, and after 
verdict the e is ns. Barnes 4 * 
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E „ ® » K 
OD. 2.) When it ſhall be given. 


On an amendment, defendant ſhall have an imparlance or coſts, at his election. 
Lechill'v. Reynell, T. 6 G. 2. Str. 950. | 
Im action for words, defendant fan have imparlance, on affidavit of plaintiff 
being under tion for the offence. Barnes 224. 
Tf defendant is lunatic, there ſhall be imparlance. Barnes 225. 
It ſhall be granted, though writ returnable on firſt return, if declaration was not 
delivered with notice to plead. Barnes 225. | 
If plaintiff has a rule to file bill to warrant proceedings, he may enter imparlance 
on roll but if not entered in time, he pays coſts. Barnes 227. 
If notice of declaration is ſerved on Sunday, imparlance ſhall be granted, 
Barnes 30g» 


(D. 3.) When not. 


If habeas corpus removes a cauſe from ſheriff's court to B. R. New. 6. and declara- 
tion is delivered Nov. 12. and rule to plead given, the court will not grant impar- 
lance. Hood v. Wenman,' M. 20G. 2. 1 Will. 154. 

On proceſs returnable the firſt, ſecond or third return of any term, if declaration 
is delivered within four days before the end of the term, defendant ſhall plead with. 
out imparlance. General Rule, C. B. T. 8 G. 3. 2 Wil. 381. 

Not in real actions. Barnes 2. : 

Not after a 5 rule to plead. Barnes 225. 

Nor if notice to plead has been ſerved, though not indorſed on the declaration. 
Barnes 226, 227. | | 


-(E) Plea, 
(E. 2.) Muſt not be double. 


EAVE to plead feveral matters muſt be given in court, not at judge's 
chambers, Barnes 357. | 
In treſpaſs for cutting down plaintiff's tree, defendant had leave. to plead two 
juſtifications ; that he cut it down for repairs, and that it interrupted his water- 
courſe. Clare v. Froft, P. 7 G. Str. 425. | 

In treſpaſs, not guilty, and a juſtification for a way, not allowed. Fiſher's cafe. 
In Haſs, tender of amends, and juſtification that plaintiff's fences were out 
of repair, not allowed. Antony v. Williams, T. 4 G. Fort. 336. 

Non aſſump/#t, and ſtatute of uſury, refuſed. Lord Barnard v. ——, II. 8 G. 
Port. 336. | | . | 

If defendant plead double, it muſt be at one and the ſame time. Hall v. Tulle, 
P.8G. Fort. 336. | e 

Nen aſſumpfit, and ne ung. exec. allowed without affidavit. Haggard v. Collington, 
T. 2 G. 2. Fort. 336. 3 „ 

Bankruptcy and non afſump/it refuſed. Newman v. Chandler. Furt. 336. 

In guare imtedit, that he was ſeized in fee of advowſon, and that he had the 
next turn, allowed Biſhop of Winchefter v. Ccok, P. 3 G. 2. Fort. 337. 

Non afſump/it and non'aſſumpfit infra ſex ann. refuſed, per cur. Fort, cont. Whelp- 
dale v. Athinſon Fort. 337. Vide infra. , 

Defendant may plead three pleas. Verney v. Fox, T. 5 G. 2. Fort. 337- 
Nen  afſump/it and a general releaſe. refuſed. Glover v. Heathcot, Fort. 337 
Bares 38. ds 2 | 
We amp 


afſumpfit, and 2 recovery and execution executed. as, to part of the deb. 
allowed. Levat v. Reſbere, M. 4 G. Furt. 337. MF a 8 f | 75 | ST a 
Non afſumpfit, and nor afſumpfit infra ſex ann. pleaded, to the ſecond, replication, 

an original, rejoinder, nul tiel record, judgment for plaintiff, and plaintiff execv'® 
_ writ of inquiry; afterwards the firſt ifſue of nas our lt tried, and. plaintiff mT 


FP" eee 


KS DSS. 


"" faited, and thereupon on motion, the writ of inquiry diſcharged 3 for if one iſſue 
be for defendant, plaintiff cannot recover. Prior v. Ld. Hay, M. 3 G. 2. Fort. 338. 
It one lle Ki in wi N aged} ip juſtification two titles, one by leaſe for lives, 
e life living 12th uh, and yet as to 12th July another title a iin in 
ws Ni re repugnant, and aug 2 v. wid P. . G. 2. 1007 7 . 
n an information of debt on bond to the crown, non eſt fafuni, 781 gone ity 
performed, allowed. Attorney-General v. Snow, H. 1721. Bunb. 96. 
On debt on bond againſt an adminiſtrator, ſolvuit ad diem and 2 adi nl, 75 
Aten affidavit of the plene adminifiravit. Jones v. Lord aal, . 1724. 
unb. 181 


7 indeb. aſumpſit, non aſſumpſfit and plene adminiſtravit allowed, on the like affida- 
vit. Lord Briſtol, M. 1724. Bunb. 182. 


Nen afumpfit, and non aſumpfit infra ſex annos, allowed. Harriſin v. Winchcombe, 
12 C. © Poles v Smith, in (. B. M. 12 G. Briſtow v. Moodward. Toephen v. 
Elking, M. 13 G. Str. 678. Allowed on ſolemn debate; becauſe hereby defendant 
ſecures to himſelf a trial on the merits at all events. Da Cota v. Carteret, H. 4G. 2. 
Str. 989. 
Non eſt faflum, and diſcharge by commiſſion of bankrupt, allowed, e v. 
— J. 4 G. 2. Str. 871. 
ln affault and battery, aon eff factum and a juſtification cannot be pleaded. Pal- 
mer v. Wadbrooke, M. 4 G. 2. Str. 876. 
uf defendant pleads the general iſſue, plaintiff demurs, and defendant; join, the 
1 may give leave to withdraw his plea, and plead double. Meard v. n. 
T. 5 G. 2. Str. gob. | 
- In debt on bond, to marry | plaintiff if requeſted, allowed to plead non 2 fattum, 
* never requeſted. Dunn v. Vacher, J. 5G. 2. Str. 98. 
Nom afſumpfit, and a tender, not allowed. Baker v. Weſtbrooke, P. 6 G. 2. Str. 949. 
Bankrupt allowed to plead his bankruptcy generally and ſpecially. Ld. Clin- 
ten v. Morton, M. 8 G. 2. Str. 1000 
5 Non aſſumſit and — by — allowed. Philips v. Mood, M. 8 G. 2. 
tr. 1000, 
Defendant in gui tam cannot plead double. Morgan v. Lokup, T. 9 G. 2. Str. 
1044. B. K. II. 262. Law v. Crowther, P. 28 G. 2. 2Wilſ. 21. 
After plea pleaded, the court may give leave to withdraw it and Pipes ano- 
ther: Nichols v. Sutcliffe, J. 7 G. 2. B. R. H. 56. 
On motion to plcad double, the court will not take into conſideration whether 
t be a good plea or not. Ward v. The Charitable Corporation, 7. 8 G. 2 B. K. 
H. 126. 
* To debt on bond, non eſt faclum * coverture in plaintiff not allowed, for one 
is in bar, the other in abatement. Holt v. Mabberley, T. 8 G. 2. B. R. H. 1 35. 
Io a. ſcire facias on an old judgment, terretenant may plead payment of the 
money recovered, and that defendant in that judgment was not ſeized. Ellis v. 
Mortimer, 7.5 &.-3-B:2R- £1 53; 
 *T6/debt on bond, executor may plead payment of principal and iaterd; -dccord- 
ing to feat. 4& 5 Ann and plene adminiftravit. Anon. M. 9 G. 2. B. R. H. 158. 
T0 afſumpſit, teſtator made no ſuch promiſe, cauſe of action not within ſix years, 
F made no promiſe, and plene admini Mavi. Hughes v. Figo, Pi 9 * 2. 
H. 2 
n ſhew that all the pleas pleaded were by leave of tho ift; 
tber fote, if in treſpaſs he pleads not guilty, and then “ by leave, Gr. according 
"of &ftathte juſtifies, and concludes with averment, and then as tothe ſecond 
at Juſtifies again ; it does not appear that this ſecond juſtification was by deave 
he court, and it will be bad on demurrer. Bartholomew v. Teland, 'H. 1 5 2. 
th 108. ? wi. Rr 
ouft * 25 circuniftances, give leave- 'to withddaw's lev, ani pled a ano- 
1408 or # 565 a to withdraw-70n ef aim,” and* plead the ſtatute of gaming) 
i 117 ent of coſts, taking ſhort notice of trial, and giving judgment of the ſime 
esst br Now? © Jer v. Waltes; *M 231 G: 1 rf po 
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And if in parliament, on waiving privilege, Wilkes.v. Wood,” Wiles. v. 1343, 
Ms ©. 3. $2: 804... .:.. * - | r at 

it defendant pleads ſeveral pleas, without ſaying by leave of the court, it is only 
ircegularity, but is good on ſpecial demurrer; and any duplicity of plea muſt be 
pointed out by the demurrer. Ryley v. Parkburft, T. 21 & 22 G. 2. f Will. 219. 

Defendant may have leave to add a plea after two terms fince pleas pleaded; for 
there is no time limited. Haters v. Bovell, T. 21 & 22 G.2. 1 Will 223. 

The court will, on circumſtances, give leave, after general ifſue pleaded, to plead 

a ſpecial plea, which brings it on upon the merits; but not a plea that excludes the 
merits, as the ſtatute of limitations. Cox v Rolf, M. 5G. 3. 2 Will 2:1. 

After rule to plead is out, defendant cannot have leave to plead performance on a 
bond, and alſo ſuch adminiſtration not granted to plaintiff, for that cannot be plead. 
ed without craving cyer, which cannot be craved after the rule to plead is out. Gar- 
rard v. Early, T. 9 G. 3. 2 Will. 413. 

Liberum tenementum, and juſtification or not guilty Not guilty, and accord and ſa- 
tisfaction Non aſſumpſit, and ſeveral ſet- offs Nil debet, and nil habuit in tenementi.— 
Not guilty and juſtification, in treſpaſs Von aſſumpſit, and non aſſumpſit infra, &c, af. 
ter money paid into court Not guilty, and a releaſe of particular treſpaſs Not guil- 
ty, and tender In trover, not guilty, and that plaintiff became bankrupt—Nen aſſump- 

it, and infancy—-Non eft factum, and ſolvit poſt diem cannot be pleaded jointly Nor 
non aſſumpſit, and plene adminiſtravil — Soſuit ad diem, and riens per deſcent—Not guilty, 
and a licence - without affidavit. Barnes 329, 350, 329, 333» 332» 339» 338, 351, 
359» 300, 363, 303, 332, 332, 351. : 

Not guilty, and /iberum tenementum—In replevin, that plaintiff has no property, 
and juſtification—Damage-teaſant, and under demiſe from defendant to plaintiff— 
Diſtreſs for damage-feaſant, and rent in arrear—Solvit ad diem, and mutual debt 
Non aſſumpſit, and diſcharge under debtor's act Non eft factum, and ſuch diſcharge 
— Non afſumpfit, and non afſſumpfit infra, &c —Plene adminiſtravit, and ſet-off.— Man 
aſſumpfit, and plene adminiſtravit—Not guilty, and general releaſe—Not guilty, and 
money paid plaintiff in ſatisfaction of all treſpaſſes to ſuch a time Ne unques execu- 
tor, and plene adminifiravit—Not guilty, and molliter manus impoſuit, ſon aſſault de- 
meſne Non eſt fadtum, and ne ungues executor —Not guilty, ſon aſſault demejne, and ſa- 
tisfation for all treſpaſſes—Not guilty and juſtification—Non eft factum, and dureſs— 
Non aſjump/it, ſet-off and tender Tender to firſt count, non aſſump/it to the reſidue 
— Non 4 1 by teſtator, general plene adminiſtravit, and ſpecial plene adminiſtravit 
In treſpaſs, aſſault and battery, not guilty and licence—may be pleaded jointly, 


Barnes 330, 338, 339» 340, 340, 343, 343» 329, 347» 348, 272, 349, 275, 280, 


352, 279, 352» 355, 355» 356, 359. 360, 362, 363. 304, 305, 366 : 
Defendant may move to plead double, after rule to plead is out, and before judg- 


ment. Barnes 329. | | | 
Rule 7 to plead double ſhall be diſcharged, if defendant has not appeared. 
Barnes 331. | 
Defendant may plead double, after order to plead iſſuable plea. Barnes 338. 
In replgvin, non capit, property in another, and liberum tenementum, jointly pleaded. 
Barnes 364. | | 
Action on 9 Ann. for money won at play, is not within 4 Ann. ſo two pleas can- 
not be pleaded. Barnes 365. 


(E. 12.) And Surpluſage does not prejudice. 

In action of affault againſt 4. and B. if A. confeſſes, and B. pleads that he 
and A. is not guilty, and iſſue is joined, and B. found guilty, the words relating 
to A. may be rejected. Hill v. Fleming, M. 10G. 2. B. R. H. 341. N 


„ 


(E. 13.) When the General Iſſue ſhall be pleaded, 


CAE Ee Ie V2 tip gfe of 
a ſpecialty it muſt be pleaded. Lord Bernard v. Saul, H. 8 G. Str. 498. * 


P L E A D E R. 
On not guilty, for beating a horſe, defendant may juſtify in evidence. Slater 


v. Srrann, T. 4 G. 2. Str. 872. 


If defendant withdraws a ſpecial plea, he cannot plead another, but the general 
iſſue only. Lau v. Law, H. 7 G. 2. Str. 960. 


Tho' defendant may ſtrike out ſpecial plea, and plead the general ifue, yet 


he cannot do ſo without leave of the court, nor can he do it after a ſham plea, 
Weld v. Needham, M. 17 G. 2. 1 Wilſ. 29. Ellis v. „H. 8G. z. 2 Will. 369. 

He may do it the ſame term before replication without coſts; and if plaintiff has 
a verdict afterwards, he cannot have thoſe coſts. Barnes 127. 

In caſe, on general iſſue pleaded, any thing may be given in evidence that de- 
ſtroys plaintiff's action. Barber v. Dixon, H. 17 G. 2. Wil. 44. 

If a ſpecial plea goes to the action, and plaintiff replies to the country, and 
has been delayed, the court will not give leave to withdraw and plead the general 
iſſue. Freeman v. Jones, H. 9G 3. 2MWi'/. 391. 

Plea of judgment, Sc. may be withdrawn, and plene adminiſtravit pleaded, 


Barnes 330. 85 
Plea of tender cannot be withdrawn to plead general iſſue. Bid. 


After non afſumpfit infra, &c. defendant may not add non aſſumpfit. Barnes 332, 


After demurrer by bail, joined, vul tiel record-ſhall not be pleaded. Barnes 334. 

Demurrer may be withdrawn, and general iſſue pleaded, if defendant offers it 
before Aſſizes. Barnes 337. 

If a miſtake happens by death of attorney, general iſſue may be withdrawn, 
and money paid into court. Barnes 344. 

General iſſue may be withdrawn, and ſpecial juſtification pleaded, on coſts, if 
plaintiff not delayed thereby. Barnes 340. 


(E. 14.) Plea amounting to the General Iſſue is bad. 
In treſpaſs guare clauſum fregit, and broke his hop-poles, if defendant pleads 
likerum tenementum, and that the poles were damage-feaſant and he diſtrained 
them, it is bad. R. on demurrer. Sparks v. Keble, M. 11 GC. Fort. 378. 

If plaintiff declares for obſtructing his watercourſe, by digging pits and making 
ponds, and defendant pleads that there were two ancient pits which were 
choaked up with mud, and therefore he made two others, which he had a right 
to do, Sc. it amounts to the general iſſue; for he had no right to make new 
pits, tho he might have ſcoured the old. Brown v. Beft, M. 21 GC. 2. 1 Will. 


174. 
(E. 15.) When a Plea ſhall be ſpecial. 


Treſpaſs for taking materials; on not guilty pleaded, defendant ſhall not 
give evidence of taking the goods as a deodand, for he ſhould have juſtified, Dryer 
v. Mills, T. 34 G. Str. 61. 

On treſpaſs by huſband and wife, defendant on the general iſſue ſhall not con- 
trovert- the marriage. Deckinſon v. Davis, M. 8 G. Str. 480. Wo 

If defendant claims an caſement, he muſt plead it ſpecially, and cannot give it 
in evidence on the general iſſue. Hawkins v. Wallis, T. 3 G. 3. 2 ly 4 © 

To treſpaſs guare clau ſum, & c. an highway muſt be pleaded ſpecially, Barnes 448. 


If in juſtification in treſpaſs for carrying away plaintiff 's goods, defendant 


Virtue thereof, took, &c. it is bad. Watkins v. Weſt, 


Freehold ** of a manor muſt plead preſcription, and by way of que eſtate; 
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a * 18.) 
proceſs af an inferior court, directed to the bailiffs of the borough, be- 9 


ing officers of the court, and that he, being a ** and officer of the court, by abe e- 
2 G. 2. Ld. Raym. 1530. cially alledg- 
ed. 


(E. 24.) 


and not by way of cuſtom, which is only for copyholders. Thompſon v. Roberts, who be may 


H 5G. 2. Fort. 339. Pon 
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A 29.) If matter of record be Ener by way of dilatory, if of another court, it muſt be 
cord. ſub pede ſigilli; if of the ſame court, not. Curwen v Fletcher, P. 8 G. Str. T0. 
To action on the caſe, if defendant pleads a recovery, and plaintiff replies aul 77e/re- 
cord, and concludes with averment, it is good, eſpecially if it is a record of another 
court; but ( /emb.) he may alſo conclude with giving a day to defendant to produce 
record Sanford v. Rogers, H. 33 G. 2. 2 Wilſ. 113. R 


5 7 ; Wt. 44 * n = 


# (E. 32.) When it ſhall conclude to the Country 


„ 


Plea of bankruptcy ought to conclude to the country. Gery v. Bayley, M. y C. 
Miles v. Williams, Fuller v. Byng, C. B. 7. 3 G. Fort. 334. Barnes 340. 
If plaintiff replies, not an attorney, he muſt not conclude to the country. Barter 
v. Forreſt, M. 9 G. Str. 532. | | 
If to covenant by an executor, defendant pleads another executor, who has proved 
adminiſtred, and is living, plaintiff's replication ſhould conclude to the country. 
Wilkins v. Brown, H. 18 G. 2. Str. 1220. 

Bond that A. on 30 days demand in writing ſhould account and pay; breach aſ- 
ſigned, that A. did not account in 30 days after demand in writing; pleas, 1, No 
demand; 2d. (Proteſting no demand, &c.) that A did account and pay; replica- 

tion, that a demand in writing was made on a day, (naming it) and no account by 
A. this concludes well to the country. Trapaud v. Mercer, J. 33 & 34 G. 2, 


2 B. M. 1022. 


(E. 33.) When it ſhall be averred, 


If a writ is pleaded, it ſhall conclude, et bcc parat. eft verificare. Baxter v. Deug- 


las, H. 8 G. Fort. 334. 
So if defendant in indeb. aſſump. pleads infra ætat. Criſs v. Bevan, M. 13 G. 


Fort. 334. = 
Mul tiel record need not be averred. Olin v. Knott, M. 9 G. 2. Fort. 319, 
If a perſon charged as occupier of the goods of a debtor of a debtor to the crown, 
leads that he is not occupier, he muſt conclude with ef hoc parat. &c, Rex v. 
Chelſea Water-works, M. 1733. Bunb. 331. 
If plaintiff in his replication diſcloſes new matter, the rejoinder muſt anſwer it, 
and conclude with averment. Thus, debt on bond, conditioned that A. ſhould not 
run away during apprenticeſhip; plea, J. did not run away; replication, A. was 
bound for ſeven years, and did run away before the end of them; rejoinder, A. was 
bound for five only; it muſt conclude with averment. Long v. Jackſon, M. 27 G. 2. 
2 Will. 8. 
_ =» A ſeire facias againſt bail, defendant pleads principal died before return of any 
ca. ſa. againſt him; replication, a ca. ſa. returned, and he then living, muſt conclude 
with averment. If it concludes to the country, by denying his death, or with a 
traverſe, it is bad; for it deprives defendant of right to rejoin, no ca. /a. And where 
either party introduces new matter, (as here the ca. ſa.) the other muſt have an op- 
portunity of anſwering it. F:lewood v. Peppleell, P. 30 G. 2. 2 Will. 61,65. 
If defendant in treſpaſs for taking trees, juſtifies under a licence, and avers the trees 
were uſed for gates, &c. and "replication traverſes the licence, proteſting the trees 
were not uſed for gates, it may conclude to the country, and not with ayerment. 
Robinſon v. Raley, P. 30 G. 2. 1B. M. 316. EE e 6 
If the plea is, that A. did pay all he received, and the replication narrows it to a 
, particular ſum, that he did receive 1400/. which he did not pay, it ſhall conclude 
with averment. Cornwallis v. Savery, P. 32 G. 2. 2 B. M. 772. . 
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bad. French v. Watſon, T. 30 & 31 C. 2. 2Wilſe 4. 


3 (E. 35.) 


| bioert " WB: 
att 
Loy Yate 79s 3.1) * g 
. E. 35.) Form of Pleading. 


n 


ere | | . a 
In treſpaſs againſt two, if one ſuffers judgment to go by default, and the other 


juſtifies or a diſtreſs for rent, and licence from the plaintiff to ſell, and a verdict for 


defendant, judgment ſhall be arreſted as againſt the other. Biggs v. Bonger, M. 11 G. 
2 Ld. Raym. 1372. Str. 610. 
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(E. 35.) 
When ſeve- 
ral defen- 


dants, &c. 


In aſumpfit, if defendants ſever in pleading ; one pleads to iſſue, and there is 


judgment againſt him, the other pleads bankruptcy, and plaintiff enters nolle broſe- 
qui ; this does not deſtroy the action againſt the firſt. Noke v. Ingham, P. 18 G. 2. 


Vi. 89. 
(E. 37.) When it ſhall be aided. 
On demurrer, the court looks for the firſt fault; therefore, if to debt on bond 


defendant pleads payment before the day, it is not made good by plaintiff 's replying 
and tendering iſſue. Anon. H. 3G. 2 Will. 150, | 


If defendant pleads ni debet to debt on bond for performance of covenants, the 


court will permit him to waive his plea after joinder in demurrer, and to plead per- 


. formance, on putting plaintiff in as good condition as if he had pleaded right at firſt. 
Herbert v. Griffiths, H. 16 G. 2. Str. 1181. 


4 


(E. 41.) At what Time, 


. Sundays are counted, unleſs they are the firſt or the laſt day; if the rule is given 


on Sunday, it is void; if it expires on Sunday, defendant has all next day to plead. 
Anon, E. 4 G. Str. 86. 


(E. 37.) 
By the repli- 
cation. 


** 


(E. 39.) 
By the ſla- 
tute of jeo- 
fai ls. 


Sunday is included in matters in pars, as notice of trial; but not in matters in court, 


as in pleading. Proſſer v. Winſton, T. 1722. Bunb. 113. 


Defendant ſhall not now be obliged to plead ſooner upon a ſpecial capias by ori- 


ginal, than upon a latitat; though formerly it was otherwiſe. Haywys v. Savage, 
H. 12 G. Str. 684. | : 


x 


If oyer is not delivered in time, defendant has as many days to plead after the 


rules are out as he demanded oyer before the rules were out. rowel v. Gay, T. 12 G. 


Str. 705. | 


The court will grant time to plead, if defendant is fo ill of a palſy as not to be 
able to ſpeak or write, on condition that he do nothing to prejudice plaintiff ; but 


if it continues long, there muſt be a commiſſion out of Chancery to take him into 


cuſtody. Jaſper v. Greſvenor, T. 7 G. 2. B. R. H. 52. 

On affidavit that defendant does not know plaintiff, and cannot find his attorney, 
whoſe name is not on the roll of attornies, the court will ſtay proceedings till notice 
where plaintiff lives; and fixing the rule in the office, good ſervice. "Evans v. Jones, 
N. 9 G. 2. B. R. H. 179. = 5 

The court cannot ſtay proceedings in debt on bond, becauſe it was agreed not to- 
1 mote uſe of but on certain contingencies. Dolliffe v. Langley, P. 9 G. 2. 

. R. H. 240. NY n 4 98 

Formerly the rules to plead ran for eight days, and the four firſt only were al- 
lowed for pleas in abatement ; but pleas in chief were ſufficient, if they came in be- 
fore judgment ſigned. In Trin.6 G. 2. the time of pleading was ſhortened to four 


not enlarge the time as to pleas in abatement, which muſt ſtill come in within 
b four days, and cannot be received after. Long v. Miller, T. 16 G. 2, Str. 
* Wi. 23. Anderſon v. Baddiſſade, P. 20 G. 2. Str. 1268. l 
I declaration is delivered without notice to plead, and afterwards notice in wri- 
| ting is given to defendant (living above 40 miles from London) to plead in eight days, 
Agood. Auen. H. 2 C 3. 2 Will. 137. e 
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Ys, and no proviſion for any diſtinction between the two ſorts of pleas; but this 
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| 


on the back of the declaration, otherwiſe judgment will be ſet aſide with coſts. 


. LU: EI 4 D. EI N 


Ax afteſ ſourcday rule is expired; defendant obtains judgeꝰs order to plead i0t;ura, 
todo days Before effoin'of next term; r ——— 4 
of preceding term, it is regular; for it is not after an imparlance, and tender is 
iſſuable Within the meaning. Kiluict v. Maidman, H. 30 G. 2 1B. M. 59. 

A judge at his chambers, in vacaionime, - may make an order that defendant 
ſhall plead ſuch plea as he will ſtand by. Foffer v. Snow, P. 3 G. 2. 2 B. AM. 581 

Declaration dene e is nocelſary to takt advantage of the term, if the writ is or 
firſt or ſecond return, where defendant is to plead without imparlance, bat not 
otherwife. Barns 11 i ö | 

Demurrer is not an iſſuuble rejoinder within an order for time. Barnes 168, 

Defendant has as long time to plead after cer given, as he had when cher de- 
manded. Barnes 238. : 5 

If defendant is abroad, and his attorney dead, on notice to bail, court will order 
that demand of plea in the office ſhall be ſufficient. Barnes 307. 

In country cauſes, defendant living above 20 miles from London has eight days 
to plead. Barnes 244. | | 

General performance of covenants, not ſigned by counſel, is not an iſſuable plea, 
Barnes 3 54. 

If * aration is delivered to a priſoner laſt day but one of term, he muſt plead 
two days before the cm of next term. Barnes 224. 


(E. 42.) Judgment for Default of a Plea. 


If a matter which ought to be pleaded in abatement is pleaded in bar, judg- 
ment ſhall be for plaintiff ; as if defendant, who is ſued alone, pleads that it is upon 
a joint bond. Watts v. Goodman, H. 13 C. Ld. Raym. 1460. | 

- If defendant, having had time to plead, pleading an ifluable plea, pleads a bad 
plea (as nil debet, to caſe on a promiſſory note) it is not a both of the order, for 
it will be good after verdict, or plaintiff may have judgment on demurrer. Baiy 
v. Edwards, M.gG. 2. B. R. H. 179. — 

Judgment cannot be ſigned till ſummons to ſhew cauſe why time, Sc. is diſ- 
charged, tho defendant's attorney did not attend. Barnes 240, 255. 

Summons after rule to plead is out, is no ſtay, and judgment may be ſigned. 
Barnes 241, 252, 254, 273- N 55 

If time to plead be granted to a defendant, who is then dead (unknown to the 
attornies) and at the expiration of the time judgment is ſigned, it ſhall be ſet aſide · 
Sibbet v. Ruſſel, M. 9 G. 2. B. R. H. 183. | 

Where bail is filed, plea muſt be demanded in writing, tho' notice to plead be 


Nott v. Oldfield, T. 19 & 20 G. 2. 1H. 134. 

If declaration is left in the office de bene oe, and notice given, defendant muſt 
take it out and pay for it, or plaintiff may refuſe plea and ſign judgment. Keekng 
v. Newton, T. a1 G.2. 1 Fi. 173, 

If defendant dies after the rule to plead is out, but before time given by judge's 
order is expired, the ſuit abates; and interlocutory judgment, and all proceedings 
thereon, ſhall be ſet aſide as irregular. Walk v. Irvin, H. 25 G. 2. 1 Will. 315: 

If defendant obtains judge's order for time to plead, on pleading iſſuably, and 
taking ſhort notice for next aflizes, and pleads recovery in another court, an 
plaintiff thereupon ſigm judgment, tho the court will (ct it afide, as the plea is 
within the letter of the order, yet as it is Hot within the intent, they will direct 
that if the record is not produced in proper time, there ſhall be judgment for 
oof} and defendant ſhall take ſhort notice of executing inquiry within the 
term 10 Brig V. Fackfon, P. 33 C. 2. 2 Wil. 117. 2 
If proceſs is returnable 1 5th November, declaration with notice to plead in eight 
days left in the office 24th November, and defendant does not plead nor file com- 
mon bail, and plaintiff files common bail, and figns judgment fix weeks after, 
it is well. He might have ſigned it immediately after the eight days. Shadwell 
R K at 

If defendamt has time to plead on the uſual terms of pleading an i uml plea, 
er. and pleads 23 H. 6, c. 10. (againſt ſheviffs taking bonds*colore Mcii, Ge.) n_ 
ae 3 | | 


Pi L. Wi A. Di ki 6 
ate, ond was taken for eaſt and favours, Bo; it. is. withit che eder; and 


figned for want, Ge. an be let aſide with-oofts, nnn P. 
_ N 88. AA. 609. 1% gibs 
If defendant has time on terms of pleading  Huably, and puts in; A ham de- 
— er bat not if it i is & fair domurrer. Gray ve (foton, 
$ 6 4 q 21 N. bab E 
e 2 is to rejoin . So. and inftead thereof tans. Barnes —5 168, 
If defendant under order to plead iſſuably, pleads in abatement, — 98 
gn judgment without l to the court. Barnes 263. 
, . On order for two days time, judgment cannot be figned till the third day in 
the afternoon. Barnes 266. 
Judgment may be ſigned for non-payment of copy of which cyer is prayed, 
rnes 2 
I < IE given to plead, plaintiff being ſtaid by injunction, may fign judgment 
without a new rule, 4644. 


If defendant's attorney has undertaken to appear, judgment may be igned the? 
exfance is not actually entered i. 


If declaration is left in the office before appearance or notice, then appearance, 


and then notice in another term, and judgment ſigned next term, it is good; for 
the declaration is only well delivered from the notice. Barnes 242. 
eee are frequently ſet aſide on coſts, pleading iſſuably, and taking Mort 
notice. Barnes 242, 243, 250, 253, 256, 260, 271, 303. 
gment ſhall not be ſet aſide for irregularity in the appearance entered by 
ntiff, if defendant had notice of the declaration left in the office, for he ſhould 
2 e applied ſooner. Barnes 242. 
Judgment may be ſigned without a new rule, after order for time to plead. 
Barnes 243. 


If feveral defendants, and one has no notice of writ or declaration, judgment 


wt be ſet aſide. Barnes 240, 293. 
If judgment is ſigned becauſe coverture is improperly pleaded, it ſhall be ſet 
aſide. Barnes 2406. | 
Motion to ſet judgment aſide ten days after figning, too late. Barnes 247. 
If role to plead before notice of declaration, judgment bad. Barnes 248. 
If plaintiff enters appearance, judgment may be figned, without 5 fot 


plea. Barnes 24:9. 


Judgment becauſe defendant pleads i in abatement, without taking out the tes 
claration, is irregular. Barnes 250. 


Judgment ſigned by miſtake may be waived, and new rule and judgment, with⸗ 


out leave Barnes 251, 

If non proſ. is ſigned irregularly, plaintiff may oboe tojudement... Fr 
uf defendant dies pending argument, Fe ſhall be ſigned nunc pro tunc, 
even tho” plaintiff had —— himſelf by joining iſſue on an immaterial plea, 
Barnes 255. 


1 gives time, the en attorney cannot fign judgment till it is out. 


1 left befote. appracance muſt be mtcked eren . bad. 


Barng 257 310. 
Writ . in x Eaſter, judgment fined, one let aſide for bdefedive notice in 


Tui proper notice in Micbaelmas, judgment ſhall be Jet. ages, for the, decla- 
n the notice) is doo late. Barnes 294. 


00 ſhall be ſet aſide, if perfect 2 — not been gi given. * 
i'Daigfoe Joined on mul dil record, nule for jodgment, if — be unſeſß cauſe 


in four days; if interlocutory, four days not neceſſary. In ptoceedings hy. orig 
vigimeral-ceturn- day ds ls to bring in record, and defendant is called at-rifing o 
court; if he fails, rule unleſs danſt an the appearance -day, and record may then 
botbsought in z but by bill againſt attorney, 
ga not f 7 and at eee they will. L appoint t e day for 
ent 11 Barnes 2 * A” 

. for we is e eat de regula god, hall be 
- ua _— EY Ni 
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2 given 1 A day certain, and re- 
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Judgment — death is good by lation; if roll filed before 
effin day of next term. Barnes 266, 267, 268, 270. 
It ſeveral pleas, and iſſue joined on ſome, judgment by default cannot be entered 
in the other till thoſe are tried Barnes 269. 
Judgment cannot be ſigned againſt caſual ejector for want of ples. i in form, if te- 
nants have appeared, entered into common rule, and ſent note of not guilty, unleſs 
new declaration againſt tenants had been delivered. Barnes 270, | 
There muſt be the fame notice and time to plead on declaration after exigent ſu- 
perſeded as after any other proceſs. Barnes 271, 
judgment cannot be ſigned for want of new plea after declaration amended.; de- 
fendant need not plead de novo. Barnes 273. 
Judgment on a declaration, intitled of a wrong term, is void. Rares 274. 
Demand of plea on declaration, not ſufficient; it muſt be in writing after rule 
given. Barnes 276. 
Motion to ſtay proceedings for irregularity in proceſs, or notice of it, muſt be be- 
fore judgment. Barnes 269, 296. 
And for irregularity in notice of declaration, two days before i he gd is to be ex- 
ecuted. Barnes 255. 
Copies of proceſs muſt be annexed to the affidavits to tay proceedings, 
Barnes 298. 
Notice of declaration muſt be dated, and contain the nature of the action. Barnes 
291, 295» 299, 409. 
In bailable action, notice of declaration de hene effe i is not neceflary. Barnes zol. 
Notice to plead in four days, inſtead of eight, is bad, though plaintiff ſtays eight. 
Barnes 302, 
Notice to plead within the firſt four days of term, good ; and che days incluſive. 
Barnes 303. 
Notice of declaration left under the door of the houſe where defendant had been 
ſerved, but now empty, good; but put under the latch without knocking, bad. 
Barnes 403. 411, 278. 
If notice is not given till after two terms from return of che writ, (though de- 
claration was in time) it is irregular. Barnes 291. 
— 1 defendant attorney cannot be found, notice to the party is ſufficient. 
Barnes 3). 
. If the nature of the action is not expreſſed in notice of declaration, judgment 
| ſhall be ſet afide. Barnes 498. 
Plea, though with notice of ſet-off, cannot be delivered in the country, 
Barnes 251. 
In real and mixt actions, common rule to plead is not fullicient; there muſt be a 
peremptory. Barnes 266. 
Plaintiff may ſign judgment for want of plea, if tender pleaded, and money not 
brought in though defendant has figned aon prof. for want of replication. Barnes 2 52. 
After order to plead iſſuable plea, tender to part, and non Manger to reſidue, is 2 
| nullity. Barnes 252. 
©. - If defendant has time to plead on the common terms, and doth not, and plaintif 
thereby loſes an aflizes, judgment figned ſhall not be ſet aſide on terms. Barnes 254+ 
If nil debet pleaded to a promiſſory note, judgment may be ſigned. Barnes 257. 
80 if plea by attorney of another court. Barnes 25 19. e 
| Or plea in abatement after rule out. Barnes 331. 
| | Or plea is 85 delivered i in form; 8 a note on ſtamp ( plead nil ae one 
ſent» + Barnes 23 GO 
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«x . - | (F. 4.) The Form of a Replication. e 


If the plea admits a non performance by offering an excuſe, it is ſufficient if 
the replication meets the plea, and falſifies the excuſe, in all caſes (except only an 

award.) Attorney-general v. Ellifton, T. 5 G. in-Sc. Str. 191. ; 
In debt on bond to perform articles, the plaintiff cannot reply new matter in 
the deed, but mult ſet it out upon oyer. Stibbs v. Clough. M. 6 G. Str. 227. 
If defendant pleads that the ditches, ways and paſſages were ſo filled with wa- 
ter that he could not carry off his tithes, and plaintiff replies, that the ditches, 
ways and paſſages were not ſo filled, it is good, tho' in the conjunctive. South v, 
Jones, M.6 GC. Str. 245. 

It is good if it alledges plaintiff ſhould not be barred from having his action 
aforeſaid, tho' it doth not ſay, in this court. Gardiner v. Teſſep, H. 30G. 2. 


2 Will. 42. 


(F. 5.) How it ſhall conclude. 


If replication begins wrong, and concludes right, it is good ; for the conclu- | 
fion-makes the plea. Talbot v. Hopwood, P. 5G 2. C. B. Fort. 335. 
Wherever a traverſe 1s added, there muſt be an averment. Baynham v. Mat- 


thews, T. 4 G. 2. Str. 871. 
(F. 6.) Muſt be conformable to the Count. 


In falfe impriſonment on 12 G. if defendant pleads proceſs of an inferior court, 
and plaintiff replies the debt was 5 J. and no affidavit made of the debt, it is bad; 
for the caſe of an affidavit in an inferior court is dropt in the act. Rycraft v. 


Calcraft, Fort. 344. 


. 


(F. 7.) Departure, what ſhall be. 


If in aQion on the caſe on promiſe defendant pleads infancy, plaintiff replies (p. 79 
it was for neceſſaries, and defendant rejoins, an account ſtated, quad); ſuperinde Departure, 


pred. quer. exoneravit defendant, It is a departure. Hillier v. Plympton, P. 7 G. Ha ted 
Kr. 422. | cation, &c, 
Debt on bond, with condition to execute the office of oveeſeer ſingly without does nor 
maintain the 


phintiff's aſſiſtance ; defendant pleads, that he did execute ſingly without plain- declaration, 
tiff's aſſiſtance ; - plaintiff replies, that he did not execute fingly without plaintiff's &c. 
aſſiſtance; detendant rejoins, that plaintiff voluntarily took on him the office with- 
out defendant's requeſt, and that he did it without his requeſt ; it is a departure. 
bite v. Clever, M. 13 G. Fort. 333. | 
If the plea is, no ca. ſa. and the rejoinder, erronice emanavit, it is a departure. 
Mader v. Warren, T. 3 © 4G. id. | gre 

On a bond to perform an office ſingly, without aſiſtance from plaintiff ; if de- 
fendant pleads that he ſd performed it, and plaintiff replies he did not, rejoinder 
that plaintiff would not let him, but that he was alwa dy to do it, is a departure. 
Witte v. Clever, M. 13 G. Ld. Raym. 1449. ä 

If in debt on bond defendant demands oyer of condition, which is for per- 
formance of award, and pleads no award, plaintiff replies, ſhews award to pay, 
and non- performance, defendant rejoins and ſays there are other cauſes between 
the parties depending, of which arbitrators took. no notice, therefore no award; 
At is a departure. R. on demurrer. Harding v. Holmes, H. 19G. 2. 1. 122. 

If to ſci, /a on recogniſance of bail, defendant pleads no ca. ſa. againſt princi- 
pal, replication there was, rejoinder that it did not lie four days in the ſheriff's 
elfte is a departure. Elliot v. Lane, M. 26 G. 2. 1 if 334. 
I defendant juſtifies in aſſault and impriſonment, under a ca. ad r { and 
plainticr replies, defendant releaſed him, and afterwards impriſoned him, and 
prays judgment, becauſe defendant has confeſſed the treſpaſs ; this is naught, ant 
plaintiff ſhould hays, made a new aſſignment. Scott v. Dixon, P. 26 &. 2. 
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If it maintain 
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law claim by 


a ſtatute, 


F. 11.) 
What ſhall 
not be a de- 


parture, 
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e, pled,” dubltge Jriſont by eating and 
polling the graſs ; replicariat , right of common; rejou ler, the mare was mangy, 
In debt on bond by ſheriff againſt his bailiff to pay him 20 d. for every defendant's 
name in every warrant in meſne proceſs, defendant pleaded he had paid it, plaintif 
replies that he had not paid it for A. defendant rejoins fat. 23 H. 6. and 3 C. it 
is a departure; for pleading he had paid, and rejoining he ought not to pay; and for 


Wire common law plea, and rejoining a ſtatute. Balantine v. Irwin, M. 4 G. 2. 


" 


Furt. 368. | 


In mdebitatus aſſunpfit the day is not material, and the alledging a different time 
in the replication is not a departure in a material point. Cole v. Hawkins, H. 3 C. 
Str. 21. Matthews v Spicer, J. 2 G. 2. Str. 806. wma 

.. Otherwiſe in caſe of a promiſſory note. Stafford v. Forcer, P. 1 G. Did. 

If on bond to indemnify from tonnage due to A. defendant pleads non damnifica:, 
and plaintiff replies, that A. diſtrained for faid tonnage, and defendant rejoins, that 
nothing was due to A, for tonnage ; it is no departure. Owen v. Reynolds, M. 5 & 


66. 2. Port. 341. 


If to aſſumpſit laid on 26th March, defendant pleads tender on 2d April, and plain- 
tiff replies, that before the tender, ſcil. 12th February, he ſued a lat. it is well. Spicer 
v. Matthews, M 4 G.2. Judgment of B. K. affirmedin C. Sc. Fort. 375. 
In debt on bond, conditioned that A ſhall not run away during his apprentice- 
ſhip, defendant pleads A did not run away; replication, that A. was bound for ſe- 
ven years, and ran away before the end of them ; rejoinder, that it was only for five 

ears; this is not departure, but an explanation or fortification of the bar. Lang 


v. Fackſon, M. 27 G. 2. 2Wilſ. 8. 
(F. 13.) Where it ſhall make a title. 


If plaintiff declares on poſſeſſion (which is only good againſt a wrong doer) 
and defendant pleads liberum tenementum, plaintiff muſt ſhew a title in the repli- 


cation. Vernon v. Goodrich. Str. 5 


5. C. 
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In treſpaſs, plaintiff needs not make a title, if he has prior poſſeſſion, it main- 
tains his action, if defendant has no title, his action lies; it is therefore enough 


to traverſe defendant's title. Gνn v. Williams, J. 5 G. Fort. 378. 
(F. 14.) When it ſhall aſſign a Breach. 


In debt on bond to perform articles, the breach muſt be as particular as the 


covenant. Sribbs v. Clough, M. 6 G. Str. 227. 


In debt on bond to ſave harmleſs from money plaintiff ſhall be obliged to 
pay, or from ſuits, &c. defendant pleads non damniſicat. Replication, that plaintiff 
was obliged to pay, and did pay, without ſaying bow he was obliged, is good. 
Simmons v. Langhorne, H. 27 G. 2. 2 Will. 11. | 

In debt on bond to perform award, and plea no award, if plaintiff replies, an 
award to pay 16/7. 10 5. and coſts, and thereupon to give mutual general releaſes, 
and aſſigus for breach, the non-payment of the 16 /. 10 5. only, it is good. Fox v. 


Smith, M. 6 G. 3. 2 Will. 267. | L 
Award to pay 4/. 155. and coſts in an inferior court, and to give releaſes, breac 


' 


| ot pavm 4 void for 
for not payment of 4/. 15 5. good; for the award was good for that, tho' void 
the coſts;'and. the releaſes make final end. Addiſon v. Gray, H. G G. 3: 


2 Will. 293. AT 3 5 . ee e 
Debt on bond conditioned to indemnify plaintiff from all claim of dower : 


A. a widow. now married to B. and from all charges that .may ariſe from ke 

claim; plea, that defendant had indemnified plaintiff, replication that B. married 

ht bill in Chancery for arrears of dower, and that plaintiff had an 

d on ſpecial', demurrer., , Chataner v. 
f fest an 
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Hebt on bond, ., conditioned. that HA. agent of a regiment, ſhould pay all the 
money. he receives from the, paymaſter for the uſe, of the regiment, to the officers. 
and ſoldiers ;\plea that he had paid, &c. replication that he had. received 140 J. 


which he had not paid, is good; for it is but one breach. Cornwallis v. Savery, 
5.32 G. 2. x 5 B. M. 772. * on . 103 11 


Haniel 1 9 * | | | , 
cf (F. 16.) Muſt not be double. 


,-N . 
a debt on bond payable 23d March, defendant pleads payment on the 224; 
plaintiff replies, he did not pay either on the 22d or 234, or at any time ter 
making the bond, it is ill. Jef negan v. Harriſon, J. 6 G. Str. 317. | 
he. court will not give leave to reply double, for it is not within the ſtatute. 


J I 


Cf 4 
* 
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Horn v. Scawel. Fort. 335. Barnes 303. | 
If defendant pleads one intire qualification, and plaintiff has ſeveral excuſes 


which he cannot plead intire, he may plead them ſeverally; but if he has one 
matter which goes to the whole, he muſt plead it intire, and rely upon it. 
Humphreys v. Churchman, J. 9 G. 2. B. R. H. 289. 


MW (F. 17.) Muſt be certain. 


In debt on bond, oyer of the condition, to proſecute error in the Huſtings, and : 
pay damages and coſts, if judgment affirmed ; plea, that the writ was proſecuted 
with effect and judgment not yet affirmed; replication, that writ was Ran- prag 
in the Huſtings, good, tho' it does not ſet forth before whom the Huſtings were 
held, nor that the writ was returnable. Lowfeld v. Satchwell, H. 19 6. 2. 
Will. 122. 
| 20 defendant has not paid money to the officers and ſoldiers of a regiment, 
according to the ſeveral proportions of their pay, is ſufficiently certain. Corn- 
wallis v. Savery, P. 32 G. 2. 2 B. M. 772 

That defendant was attached by writ of privilege is ſufficient, without ſetting 
forth the return, for it refers to the return whenever it was. Barnes 16 3. 


(6) Traverſe. 
12 5 (G. 2.) When neceſſary. 


18 | 
11 N 


HE plaintiff in his replication makes ſeveral averments, which the defen- 
dant does not traverſe in his rejoinder, to which plaintiff demurs, and judg- 
ment for plaintiff; for whatever is materially alledged muſt be traverſed, or it is 
"always taken to be admitted. Nicholſon v. Simpſon, P. 6 G. Str. 297. Fort, 356. 
In treſpaſs, if defendant juſtifies at another place than is laid in the declaration, | 
trayerſe is neceſſary.” Benjamin v. Howell, M. 18 G. 2. 1 Wilſ. gi. 
If a cuſtom is pleaded, and plaintiff replies another cuſtom repugnant to-it. 


"Kenchin v. Knight, M. 23 G. 2. 1 Will. 252. 


i N x 
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if a cuſtom is pleaded, and plaintiff replies another cuſtom nat repugnant to it. 

[Kenchin v. Knight, M. 23 G. 2. 1 Will. 253. £76 7 CH CES 
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| "bur, 3 T. 21 & 22 G. 2, I Wil. 219. s ; IX: N * * the whole 
g 19999 t; J . 1111 | 99 ' 1 11 7 NN . action. 

24 


re r Nan i105 bnod no 10 

ban (S. 10) Of what Thing a Traverſe ſhall beQ 
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3» Ts prohibition plaintiff declared, ſuggeſting that defendant had no juriſdiction, (d. 10. 

_ ting dut that the dean and chapter was from a tranſlation of prior and iconvent, ee a 
ü aud ſuggeſting that where dean and chapter are of royal foundatioti, the ach- thing. . 
__ * R 
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So traverſe council who had no juriſdiction, which belonged to the court of Mayor and Al- 
pot ben dermen, the defendants plead, that the Common-council have the juriſdiction, 
the firſt is ab/que boc, that the juriſdiction is in the Court of Mayor and Aldermen ; the 


immaterial. plaintiff replies, that the Common-council have it not, and concludes to the coun- 
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 bihop-bex:y0\power. The /archbiſhop pleads, and traverſes, that the prior ang 
Dublin v. ub of Dublin, P. 10 G. Fort. 329. 


In treſpals, if defendant juſtifies cutting a beam, whereby tiles are thrown 
down, and the replication traverſes its being previous, it is not 44 idem, and 
therefore bad. Humphreys v. Churchman, T. 9 G. 2. B. R. H. 289. 


G. 1.) In debt for annnity, the demand is not traverſable, tho! there is a covenant to 
What thing pay if demanded perſonally; for the grant is ſubſtantive, and the covenant is 
movers” ſubſtantive. Hope v. Colman, H. 4 G. 3. 2Wilſ 221. 


(G. 12.) If defendant pleads to a bond, that part of the ſum, Je. 15001. was won by 
Buc traverſe gaming, and plaintiff traverſes the 1 500 J. it is bad. Colborne v Stockdale, I. 8 E. 


of an imma- 
terial thing is NH. 493. | 
dad. If on falſe impriſonment, defendant juſtifies under a proceſs qua e&ft cadem, Ge. 
and traverſes being guilty alter, &c. it is unneceſſary. Courtney v. S4:chwell, P. 
12 G. Str. 694. | 
If the plea ties up plaintiff to prove the eſtate alledged in the declaration, when 
another eſtate would do, it is bad. Palmer v. Ekins, M. 2 G. 2, Str. 817, 


Ld. Raym. 1550. 


(G 16.) In treſpaſs, if defendant juſtifies under a preſcriptive right to a duty, and the 
more nar- like right to diſtrain for it, and replication traverſes the duty, without traverſing 
Ava the right to diſtrain, it is well enough. Griffith v. Williams, M. 26 G. 2. 

1 Will. 338. 


(G. 19.) Traverſe upon a Traverſe, when the firſt is immaterial. 


(8. 19.) So, in prohibition, for that defendant had petitioned the court of Common- 


try ; defendants demur, for that this is a departure, and plaintiff ought to have 
taken iſſue on the traverſe. But per cur. the firſt traverſe was immaterial. judg- 
ment pro quer. King qui tam v. Bolton, M. 5 G. Afterwards affirmed in Parliament. 
Str. 117. Fort. 349. | 3 14330 


G. 22.) When the Deſect of a Traverſe ſhall be aided. 


In treſpaſs for breaking his wharf and rails, defendant that A. being 
ſeized of houſes, he and all thoſe, &c. had the uſe of that wharf, and juſtifies 
under him, that he could not uſe it, and by his orders he broke, Sc. Plaintiff 
replies de injur. ſua propria abſque tali cauſa, he did ſaid treſpaſs; and then goes on 
abſque boc, that A. and all thoſe, Sc. ought to have the uſe of ſaid wharf; and 
judgment for defendant on demurrer,; for the traverſe is double, firſt traverſing 
all the matters in the plea, and then the preſcription, Rains v. Orton, H. 10 C. 
Fort. 379. e eee 2 4 2 

833 Nepal for falſe impriſonment. on the iſt October, and from thence for 
ſeven months, defendant pleads outlawry and warrant, by which plaintiff was 
a Forks and continued in priſon, which atreſt and impriſonment ſunt ea 


all ; of Ahriſenam, &c. abſque loc, quod clp. in Middleſex ſeu alibi out of York, or 

. at any Lore the delivery 1 — after the — and judgment for 
4 E on demurrer; for gue eft ead. tranſgreſio is good without traverſe; and he 
| it is the ſame impriſonment, vis. for ſeven months, and yet in the traverſe 
leaves out all the time between the delivery and the return. Affirmed in B. R. 


. "from the Sheriff „Court, he took him acch March before, whi e the. fame 


ult and impriſonment, ab/que hoc, that he was guilty before granting, or 


aſa return, 
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returns or out of the juriſdiſdiction. Judgment for plaintiff, for the traverſe is 
double, gue 2 cad” t ranſgreſſis is a traverſe, and then another, abſq. bee.” ' Courtney 


v Satchwell, P. 12 G. Fort. 389. 
(H) Vejoinder. 


HE court will not give leave to rejoin double, for it is not within the 
ſtatute. Warren v. Ivie, T. 5 G. 2. Str. gos. | 


- a. * 
. 


If to aſſump/it defendant pleads tender before exhibiting the bill, plaintiff re- 


lies a latitat ſued out before the tender, defendant rejoins, admitting the promiſe 
before exhibiting the bill, but denying the promiſe before the iſſuing the latitat, 
it is good; for plaintiff here conſiders the lalilat as an original writ. K. on de- 
murrer. Mcd v. Newton, M. 20 G. 2. Will. 141. 


(M) hen Judgment ſhall be. 
(M. 2) Upon a bad Plea, 


FE the plea is naught, and the replication likewiſe, and the defendant demurs, 


judgment ſhall be for the plaintiff ; for the firſt fault was in the plea, Weood- 


ward v. Robinſon, P. 6 G. Mr. 302, 

If on debt on bond payable 23d March, defendant pleads payment on the 22d, 
and plaintiff replies, he did not pay either on the 22d or 23d, or at at any time 
after making the bond, and defendant demurs for duplicity, judgment ſhall be for 
plaintiff ; for the plea is ill firſt, and if plaintiff had gone to ifſue upon the 
plea, the verdict muſt have been ſet aſide. 7ernegan v. Harriſon, T. 6 G, 
Str. 317. | 

If Jefendant by his plea ſets out a bad title to an office, it amounts to a con- 
feſſion of the uſurpation, tho' he denies it, and the court will give judgment againſt 
him Rex v. Philips, M. 7 G. Str. 394. 

If the plea makes the place where a bail-bond was given material, it is naught, 
and there ſhall be judgment for the plaintiff. Belgardine v. Preſton, P. 8 G. 
Fort. 365. | 

If laintiff in an action on a bail- bond, ſets out that the bond was to appear at 
the return of the writ, and defendant pleads the at. H. 6. and ſays it was a bond 
made for eaſe and favour; it is a bad plea, for he ought to have traverſed the 


condition ſet out by plaintiff; and here are only two affirmatives, which cannot 


make an iſſue. Peedle v. Chriſtmas, P. 12 G. Fort. 365. N 

If executor ſued as adminiſtrator pleads his being executor in bar, and not in 
abatement, and plaintiff demurs, plaintiff ſhall have judgment. Hocter v. Heath, 
B. R. H. 104. 9 1 

To treſpaſs for entering cloſe, treading down the graſs there, and eating other 
graſs 2with cattle ; if defendant pleads not guilty to the whole, and as to entering 
and treading, juſtifies on two preſcriptions, and there is a verdi& for plaintiff on the 
general iffue, and for defendant on the other. Plaintiff ſhall have judgment; for 


| cating the graſs is not covered by the juſtifications. Knight v. Lille, T. 31 G. 2. 


2 Wiſe 81. | | (A 
If matter that ought to have been pleaded in abatement is pleaded in bar, it is 
bad. bite v. Willis, P. 3 . 2, „. % , ß 


(M. 3.) Upon a bad Replication. 

eis bad replication, of which defendant gives, notice, and 
o > 1 ＋ * OTB” 11 ' ++; 

ed trial, and has verdict without defence, it ſhall be ſet afjde, 
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In treſpaſ; for impounding a mare, if defendant juſtifies for that the mare was 
maggy, it muſt alledge that ſhe was ſo when put in, or that plaintiff had notice 
ah it before the diſtreſs, or it is bad. Semb. Palmer v. Stone, T. 32 & 33 G. 2. 
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M. 4.) At what Time Judgment thall be ſigned. 


1 If defeodant in error dies, pending a cur. adviſare aut, the court will gire leave 
to enter Judgment nunc pro tunc. Cumber v. Wane, P. 7 G. Str. 426. 

Tbe court will not give leave to enter up a judgment of 20 years ſtanding, »un 
fro tunc. Flier v. Earl Bolingbroke, M. 12G. Str. 639. ers 
On a caſe reſerved for the conſideration of the court, if defendant dies pendins 
e judgment ſhall be entered zunc pro tunc. Aſtley v. Reynolds, M. 56. by 

WES a, | 
ah 07 a rule for plaintiff's attorney to bring in the roll, it cannot be delivereg b 
the counſel to the clerk of the papers, the attorney muſt file it himſelf. Wits 
v. Groombridge, P.8G. 2. B R. H. 104. | 

The court will not order plaintiff's attorney to bring in and enter up judgment 

on the motion of a ſtranger, tho' in order that it may be uſed as evidence on 2 
penal ſtatute. Hudſon v. Smith, M. 11 G. 2 Andr. 22. 

Plaintiff is not obliged to proceed to final judgment next term after trial: 
therefore if verdict in Hil. vac. defendant renders himſelf in Eaſter, and plaintiff 
might have ſigned final judgment, but does it not till Trinity, and in Michgelmys 
charges defendant in execution, it is well, and defendant is not intitled to ſuper. 
ſedeas. Pierce v. „H. 24 G. 2. 1 Vi 297. 

If plaintiff (in an action for arrears) dies before judgment on a ſpecial verdiqt 
judgment may be entered as of the term in which the peſtea is returnable, Te. 
launey v. Biſhop of Wincbeſter, H. 30 G. 2. 1 B. M. 219 

_ Final judgment muſt be entered immediately. Barnes 259. 
If no fraud appears in plaintiff, but the judgment has not been docketed in due 
time by negligence, the court will not interpoſe to ſet aſide judgment on motion. 
Barnes 201. | 


(0) Shewing of Deeds. 
(O. 1.) When it ſhall be. 


HERE is no caſe to eſtabliſh that plaintiff may be excuſed from profert. on 
averring that the deed is loſt. Whitfield v. Fauſſet, H. 1749. I Vezey 387. 


(o. 2.) In debt on aſſignment of bail - bond, profert of the bond is enough, without ſet- 
How pleaded. ting down the witneſſes names. Robinſon v. Taylor, T. 13 G. Fort. 366. 


(O. 3.) | If the defendant prays oyer of the letters-teſtamentary, it is ſufficient if the 
What deed. executor produces an exemplification of the probate. Shepherd v. Sharthoſe, H. 
97G” $07. 412. © | | 5 72 
Plaintiff is not obliged to ſhew a promiſſory note or bill of exchange, on motion. 

Odams v. Duke of Grafton, M. 1727. Bunb. 243. Rp 


(O. 8.) When it is not neceſſary. 


If plaintiff claims not the land but only a rent- charge, prefert is not neceſſary; 
for the charters belong to the owner of the land, and the owner of the rent- 
charge is not intitled to them. 7/bizfield v. Fauſſet, H. 1749. 1 Vezey 387 
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Oyer of a deed, in covenant, cannot be diſpenſed with, tho' ſhewn to be loſt, 
and defendant; have the other part in his hands. Sore/by v. Sparrœm, P. 16 G. 2. 
Sr. 1186. Wi}. 16. a 
* bond is in the hands of a third perſon, the court will compel him to 
give cyef of it, and produce it at the trial; tho he is a barriſter, and alledges it 
was left in his hands to await the event of a ſuit depending ; for defendant may | 
avail himſelf of that by plea. Yhite v. Earl Montgomery, M. 17 G. 2. Str, 1198. 

' Defendant after her may plead the general iſſue, without taking notice of the 
ers and plaintiff cannot, when he makes up the iſſue, inſert the oyer at the head 
I the pleas ; if he would avail himſelf of it, he muſt pray it to be inrolled at 
the head of his replication at his own expence. Weaver's Company v. Forreſt, 
M. 19 G. 2. Str. 1241. | | 8 

In C. B. if cyer prayed and not pleaded, plaintiff may inſert it in the plea ; it 
is only where it is not prayed that he is obliged to have it inrolled on his repli- 
cation, Barnes 327. 

Oyer ſhall contain the names of the witneſſes, and all memorandums on the 
bond. Barnes 263. a 
yer muſt be demanded before rule to plead is out. Barnes 241, 329, 268, 326. 
I defendant plezds with a projert, and oyer is demanded, plaintiff may ſign 

judgment if it is not given in two days. Barnes 245. | 


(P. 2.) Of Writ and Record. 


Plaintiff may have a rule to reject plea of a recovery in the ſame court, unleſs 
ojer; Hunter v. Wiſeman, H. 2 G. 2. Cwinnel v. Thompſon, T. 3 G. 2. Str. 823. 
After oyer, defendant may plead nul te} record, without inſerting the oyer ; and 
plaintiff, if he pleaſes, may inſert it in his replication. Simmonds v. Parmenter, 
T. 18 G. 2. Will. y. | SET" 

If defendant pleads variance between writ and count, without oyer, he ſhall an- 
ſwer over. Yanderplank v. Banks, H. 32 G. 2. 2 Will. 85. 

If defendant pleads tender before original, and plaintiff replies original pur- 
chaſed before time of tender pleaded, the court will not make rule for oyer of 
original, which is a record, Barnes 349. | 1 


ie 0 (Q) Demurrer. 
mh 3601! (Q. 2.) How it ſhall be delivered, Ec. 


Fr 


1 


T F the joinder in demurrer is ſigned by counſel, at the time of accepting 
1 the paper- book, it is ſufficient, tho' it was not ſigned when delivered. 
rene be 
On judgment for plaintiff, on demurrer to one count, he may execute writ of 
inquiry, without a nor pros to the iſſues, which he may ſupply when he enters 
final judgment. Fleming v. Langton, M. 9 G. Str. 532. - at 
If there is judgment on demurrer as to one count, plaintiff may enter olle pro- 
ſegui as to the reſt, and need not be amerced Davis v. Hoyle, M. 10 G. Str. 574. 
„Defendant may demur, if the replication does not offer a fair iſſue, and affords 
reaſonable cauſe of demurrer, tho' he has had time to plead, on | conſenting to 
pleat iſſuable plea, to rejoin gratis, and take ſhort notice of trial. Dewey, v. Sepp, 
. 16 C. . I 185. 20. 140 Li 92 18043 
Court will give leave to withdraw demurrer, after it is ſet down to be argued and 
trial loſt, on colts. Barnes 155. | | 
Tho' the court will ſometimes give leave to withdraw a demurrer and plead, 
after demurrer argued; yet not after trial of other iſſues. Robinſon v. Raley, P. 
30 G. 2. 0, M. 316. | | | | * 
1512After: iſſue joined demurrer cannot be received; therefore, tho' one record is 
bete b pigiätif, and another is denied by defendants, and o no Fer fue 
joined, yet aer iflue demurrer ſhall be ſet aſide; and ad yantage muſt be taket of 
"We impropriety in arreſt of judgment. Barnes gg. 
| | | "Defendant 


Defendant may demur after iſſue tendered, and it 
after paper - day. Barnes 296. | « hk | 
It muſt be entered on the roll the term it is joined of. Barnes 328. 4 
After joinder, plaintiff tenders paper-book to defendant, if he refuſes to accept 

and pay, judgment; if he accepts, plaintiff moves for confilium. Barnes 163, 1656. 


(Q. 3.) Form of a Demurrer. 


If defendant demurs after iſſue joined upon de injuria ſua propria abſque tal; 
cauſa, it is a diſcontinuance, and ill. Afett v. Vincent, P. 13 G. Ld. Raym. 1482 
After plea in abatement and replication, if defendant demurs and plaintiff joins, 
he muſt pray reſpondeas ouſter, and not judgment and damages, but if he does, he 

may amend on payment of coſts. Anon. P. 24G. 2. 1 Wi, 302. . 

If on action for crim. con. defendant pleads not guilty, and not guilty within 
ſix years, and iſſue to the firſt, demurrer to the ſecond, verdict for plaintiff on the 
iſſue, and plea held good on the demurrer ; there ſhall be judgment on the de- 
murrer for defendant, and plaintiff have no damages. Coke v. Sayer, H. 32 G. 2. 
2 Wil. 85. 8 ; 

If declaration on recognizance of bail does not ſet out condition, defendant 

cannot demur ; it may be ablolute; if conditional, he ſhould plead nu tel record. 


Barnes 339. | 


(Q.) General Demurrer. 


If plaintiff brings action for ſecluding him from the veſtry-room, and does 
not ſhew that the pariſh had a right to meet there, it is a fault in ſubſtance, and 
need not be ſhewn for cauſe of demurrer. Phillybrown v. Ryland, P. 11 G. Str. 624. 

Plaintiff cannot take advantage of duplicity in defendant's rejoinder, without 
having ſhewn it for cauſe of demurrer. Browning v. Dann, M. 9 G. 2. B. R. 
H. 167. | | | 

If defendant demurs to debt on bond, in conſideration of cohabitation had with 
plaintiff, it is bad, for the bond is not illegal. Turner v. Vaughan, P. 7 G. z. 
2 Vi 339. : | ' 

If £339: a demurrer to a plea in which the point has not been ſettled, but 
which the court determines to be good, they will permit plaintiff to move to 
withdraw demurrer, and to reply. Collins v. Collins, 9 & 33 G. 2. 2 B. M. Sao. 


Q. 5.) If defendant demurs to an information quo warranto, for exerciſing an office of 
Conſeſſes all publick truft, he cannot except that it is not ſuch an office, for he has confelſſed.it. 


Kata. well Rex v. Neal, P. 8 G. 2. B. R. H. 106. | 
If defendant demurs generally to the whole declaration, and one count is good, 


and may be joined, there muſt be judgment for plaintiff. Duke of Bedford v. 
Alcock, T. 22 & 23 G. 2. 1 Will. 248. 


8 
bill. Wbrale v. Vaughan, H. 16 G. 2. Wilf. 1 3 + 


* 


(Q 9.) If plaintiff ſets out a record remaining in C. B. and that the ſame was re- 
Which deu moved to B. R. it is informal and bad on ſpecial demurrer. Milder v. Buct- 
10 Land, M. 11 G. Str. 611. ; 5 | g 

If to debt on a bond to indemnify, defendant pleads guad indempnum cumſiruami, 
plaintiff may demur to it, for not ſhewing bow; but it muſt; be ſhewn+ for 


- 
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be bow is only form. White v. Cleaver, H. 12. C. Str. 681." 2 Ed. 
| An immaterial traverſc is good cauſe for a ſpecial, but not for a general de- 
eter. Courtrey v. Satchwell, P. 12 G. Str. 694. | n 
' Dewarrer to replication for duplicity, in alledging diſtreſs to be in the night, 
and poſſeſſion continued by payment of rent, is good. Browning v. Dann, M. 
96. EX. H. 107. inn | b 
Defendant cannot demur to declaration, becauſe it ſays he was ſummoned, inſtead 
of attached, without praying oyer. Buſby v. Elliſon, H. 9 G. 2. B. R. H. 189. 
Defendant cannot demur for a ſmall variance between the writ and the de- 
claration, tho' it may be pleadable in abatement. Godfrey v. Duberry, M. 11 G. 2. 
vs a defect is pointed out by demurrer, the court will not conſider 'it as 
ſurpluſage. Barlow v. Evans, T. 18 G. 2. Will. 98. 
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V (k. 3. Muſt be upon an Affirmative and a Negative. 


T is enough if the ſnecad affirmative is ſo contrary to the firſt, that the firſt 
cannot in any degree be true; ſo to dureſs of impriſonment pleaded to a bond, 
it is a good replication that defendant was at large, at his own diſpoſal, executed 


of his own free will, and not for fear of impriſonment, concluding to the country. 
Tomlin v. Purlis, H. 16 G. 2. Str. 1177. Wiſſ. 6. ha”. 


EX. 4.) Muſt be upon a ſingle Point. 
If to debt on bond, defendant pleads Inſolvent- act, that he was beyond ſeas a 
fugitive for debt, that he was a perſon enabled to return, did return and ſurrender, 
and was duly diſcharged, and plaintiff replies not duly diſcharged ; he puts only the 
diſcharge in iſſue, and defendant need only prove that, by producing the duplicate. 
Gillam v. Stirrup, T. 8 G. 2. B. R. H. 145. DNS wy 
Tho iſſue muſt be taken on a ſingle point, it is not neceſſary that ſingle point 
ſhould conſiſt of a ſingle fact; thus, if defendant in treſpaſs juſtifies under a rigbt 
of common, and the replication traverſes that the cattle were defendant's own, 
that they were levant and couchant, and that they were commonable, it is not 
multifarious, for both circumſtances are requiſite to the one point of defence. Robin- 
v. Rakey, P. 30 G. 2. 1B. M. 316. whe ages” Gps 
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((R. 8.) Muſt be upon a material Point. 


A contract for ſtock ſhould be regiſtered before iſt November 1921 z-——If de- 
fendant pleads that the contract was not regiſtered before iſt November 1720, ſecundum. 
formam jiat. and plaintiff replies, it was regiſtered ſec” form ftat', it is good, and the 
Gay {hall be rejected as ſurpluſage. Woolley v. Briſcoe, T. 9 G. Str. 35 4. 

n debt on bond, if defendant pleads payment of principal and intereſt before 
the, day, and before purchaſing the original, plaintiff may reply gun foluit modo 
forma, Martin v. Pritebard, H. 11 G6. F. 62. doe 
debt on bond, if defendant pleads plene adminifiravit,. and plaintiff replies 

as lutficicnt.to ſatisfy the damages aforeſaid, and iſſue is-joined, and a verdict for . 
PRnfif, it is well; for the word (damages) is ſurpluſage. Cullat v. Maſtermin, M. 
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the reaſon of 4 & 5 KM. & M. which directs the delivery of a declaration to be 


good, Hbitebead v. "Barber, H. 6 G. Per r Un conference” with! the other cen N 


Ster. 24. 2 435 . Ls Ma 39) 

If plaintiff has Ane the illue-beok to defendant, * afabbards miſlays 
the papers, the court will order defendant to give him a copy of the Hue, Wiar 
v. Smith, H. 7G. Str. 414 

Giving notice of trial at the end of half a year after iſſue joined, prevents ne. 
ceſfity of giving a term's notice till a year after the laſt notice given and counter. 
manded, Green v. Guantlett, M. 9 G. Str. 531. © 

If plaintiff replies, and concludes to the country, without any' fimiliter on the 
part of defendant, it is not aided by verdict, nor can the verdict be amended, 

«Spencer, M. 11 G. Str. 641. 

If notice of trial is countermanded, two 47e l in 4 ; 464i cauſe, and four Aays 

before the Aſſizes in a country cauſe, coſts ſhall not be paid, but one 2 muſt be 


eres Whithck v. Humphreys, M. 3 G. 2. | Progmorton v. Nercliffe, M. 6G. 2. 
974 Ste. 849. 90 


In a countty cauſe, two days countermand to the attorney in the country is ſuf. 
ficient. Mendapace v. Humphreys, P. 10G. 2. 1070 1073. B. E. H. 369. Barnes 


298. altered by 14 G. 2: c. 17. 


Commiſſion-day of Aſſize on Monday, countermand on | Saturday good, 
Barnes. 305 

Plaintiff can continue his notice of trial only once in a . if verdickt i is 
obtained on ſecond, defendant making no Aer it ſhall be ſet aſide. Green v. 
Giffares, M. 13 G. 2. Str. 1119. 
When a term's notice of trial is required on an old ilue, ir mud be given be- 
fore the eſſin-day. Bogg v. Roſe, P. 15 G. 2. Str. 1164. Contra.” Harvey v. 
Porter, M. 6 G. Str. 211. * 

By 14 C. a. c. 17. Defendant living 40 miles off, ſhall have ten days notice 
of trial in yyriting, and fix days notice of countermand, on pain of colts. 25 N 

And verdict ſhall be ſet aſide for want of it. Barnes 305. 6 


Take notice of trial at next Afjizes, without date, county or name; is is good on ite 


back of. the iſſue, but not on a ſeparate 4 n Ve "gf M. 19 6. 2. 


Str. 1237 15 0 ; 

If a priſoner ap} cars by attorney, he fhall pay. thr the ve-book; or Judetent 
may 1 ſigned; but not if he e in ene 6 Euerall v. Maſon,” E. 27 C. 2. 
2 Vi 11. 330 28 Qi | 99. 3011 3&6 : 


Deſercaot's u muſt pay for the iſue (even if rer ia the office) at his 

rnes 2433. 

Pe if plaintiff demands more than is due, judgment Ggned ſhall be ſet aſide. 

Barnes 203, 27. : 19 03 00130] 
for the ifſue, the dine will ſet it ande, 


t is Ggned far waotef 
on payment of coſts of motion, and for the iflue, if it is 10 etre count; bg not 
if it is on nu ſial record:to'a judgment, and there is no merits to be tried. 

v. Maſon, H. 27 G. 2. 2 . 11. BY Teng 37 

If it be tendered to a potter at defendant's attorney's chamber, and dot 5 


judgment may be ſigned. Barnes 25 T&bole 5 vi f 
Deſondant pleada in the country, Abe tendered in the: country; ane to 


be paid for, judgment may be ſigned. Barn 2 39. N 49161 20005, 2 VITL 4 42 (13 


g \F* 
0 


is void; therefore, > | 


27 


An agreement that iſſue ſhall be delivered in he eoamr | 
. notwithſtanding ſuch agreement it is tendered in town,! and not paid for; judgment 
may be ſigned. Harren 381. Son loch 11 56533 36 hon 125 awor 2ovs9l Ze 

Ya deslarstion ig: delivered and accepted cer dernagded”and given, ple. 
demanded in the country, it is good, and ju ee may be ſigned. 

On replicgtion aul iel * is qdined, ag dds 15 i 4 

joinder. Barnes 335. 
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On mul tiel record pleaded, the record muſt b 
* z t * er 0 brought in at the day Fireg. 
Short — of trial can be giwen Si once, end notice can be continued but 
once; but if the full time is given, the word continue ſhall not vitiate it. Barnes 292. 
1f, the, iſſue is f Auirbaci nc s BY: provilo * be given of Hilary. 
Sheng inoh s. ie notg91 2»? 
endant | lives in Ireland, eight days notice of trial is bad. | Bawirthy. f boos 
otice of _— cannot be given in the country, but counterm 1 
1 EL * | Wittke 
notice on an old Tac may be given, eithet in town or country. Barnes wy 


ether not on any ? 
Defendant muſt give the fame notice as plaintiff. Barnes 299. 3 


114 9 


otice cannot. be countermanded and continued at the ſame time. Barnes zor. 
"Tn rules for entering iſſues the day of notice is excluſive; and non 2 fe „ cr a 
day. on ſhall be-ſet aſide. Barnes 318. . F 
AC. no record or writ of niſi prius received at ſittings after term iw Adr 
ix, iets entered with marſhal within two days after term; and in London the 
day before: the day of adjournment. Barnes 494. | n N 


"ts: "treſpaſs for breaking his cloſe, defendant pleads it was his proper 
and pfaintiff replies ĩ it was his eſtate of inheritance, mod proper hls r 1 150 


defeg endant 3 it i is cyred by verdict. Cary v. Hinton, P. 7 G. 2. Str, 973. 
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If one moves to o put off trial on the day of trial, notice muſt be given of the mo- 
tion, and = copies of the affidavits to be produced. Edward v. Veſey. 7. 8 6. 2. 
B. R. A. 12 | 

The court will not put off a trial, till a third ens is compelled i in equity to 1 
duce; a deed, unleſs there appears colluſion with plaintiff, and affidavit | is man that 
deſendant cannot go to trial ſafely without it. Anon. T. 10 & It G. 2. B. R. E. 


390. 
Af plaintiff does not go on to trial according to notice, the court will not 


ceedings till he has paid coſts, — he 1s neceſſitous and abſconds, in 25755 i 
I I 


but ejectment. Wareing v. Potter, o 11 G. 2. Andr. 17. 
be previous to a trial libels have been diſperſed by one of the parties to influence 
Jury 
till the libellers (printers and bookſellers) have been tried on an l "Rex 
„g, H. 31 G. 2. 1 B. M. 510. 5 A9MONNg & 71 
To put off trial for abſence of witneſs, when there is any y fuſpled 
made appear that the witneſs is material, that the party applying 
ng;negle@, and that there is reaſonable expectation of being able to p 
tendance at the gg time Perped. Rex v. Chevalier NS 7. 4 95 3. 3 B. u. 
Idas 35} 37! 1 
Motion to put off trial mult be two hn * hal, Barnes 4492 9255 ene 


the materialneſs of witneſs did not appear ſooner, trial be put᷑ 0 f after the 
cauſe called, - Barnes 452. 1 ne at neu 4 


\Tziah will not be put off on affidavit of third perſon that 4-io materi Vitis 5 


* but the party can know that. Barnes 437. * e 
95 on affigavit of defendant's wife, of her belief. | Barnes 437; obne! 2d 31 11 
15 is exploded. Barnes 448. „ nal 9d yam nge. 


Atidavit. for new trial muſt be poſitive as to witneſs's s being material it mlt 
add that party cannot ſafely proceed without; but to that, belief is/ſufficient:' Bd. 


Pn.aidavits that a material witneſs. is not er! un! che be wen may 
ee ere af after that time. Barnes 4406. 9m g. Nee on 
Ia leaves town after notice of 0 it ſhall not be put off. Burner Barn 412. 
ion n effdayitet abicbos 1 es is Fafticline, Barks 
$42. is boiugil N YE 171970 1 Bey 5 21 34 une: 7 9717 £1 bahaemeb 
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and witneſſes, it may be put off; but the court will not afterwards But ĩt off, 0 


* it mut be 
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verdict. 
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e by jury, in civil cauſes, could not ſubſiſt now, without a power, me. | 


where, to grant new trials, D. per Ld. Mansfield. Bright v. Eynon, 7. 30 G 31 


6. 2. 1 B. M. 360. | 6 F f 
Ney trials were granted before 1685. This appears from S/ade's caſe, (64 


Style 13%. and from Mood v. Gunſton, Style 466. It cannot be traced far back, be- 
cauſe old reports give no account of determinations on motions. Aid. | 


On an information in the nature of guo warranto, verdict for defendant, the judge 


certified it was againſt evidence. Motion for new trial; but the 12 Judges equally 
divided, and no new trial could be granted, Rex v. Bennet, J. 46. Str. 101. 
On a trial at bar on a traverſe to the return of a mandamus, a new trial at bar may 


be granted if the verdict was againſt evidence. Muſgrave v. Nevinſon, P. 10 G. 


2 Ld. Raym. 1358. Sir. 584. Smith v. Parkburſt, H. 12 G. 2. Sir. 1105. 


Ik, the plaintiff is nonſuited, and the nonſuit recorded, there cannot be a new trial, 


for the plaintiff is out of court. Serie v. Ld. Barrington, M. 11 G. 2 Ld. Raym. 


1370. TR 8 ES | | "On, | 
if a juror challenged, be ſworn on the tales by another name. Parker v. Thoroton, 


M. 12 G. Str. 640. '2 Ld. Raym. 1410. 


If defendant in an action for a ſeizure fine aliqua probabili cauſa, is not permitted to 
give evidence that there was a probable cauſe. Bill v Robinſon, M. 1719. Bunb 49. 
And in ſuch caſe it may be granted, though a ſpecial verdict has been figned by 
the counſel on both ſides. Namint v. Farwell, M. 1719. Buns. 51. | 

_ Becauſe the jury toſſed up, whether 300/. or 500 J. damages. Mellſbþ v. Arnold, 


M. 1719. Bunb. 51. Wits $f | 
| Becauſe the jury drew lots, whether to find for plaintiff or defendant, though it 


happen according to evidence, and the judge's opinion. Hale v. Cove, M. 12 G. 


Str. 642. 


Tt ſhall not be granted, where the party might have had the evidence on firſt trial, 


It may be granted for exceſſive damages, but not. a third trial. Chambers v. Ro- 


binſen, H. 12 G. Str. 691. Nate, This caſe was denied to be law by Pratt C. J. 


Beardmore v. Carrington, P. 4 G. 3. 2 Will. 244. | 
It may be granted on an information of ſeizure for fraudulent exportation, where 


verdict is for defendant, where nothing is forfeited but the goods. Robinſon v. 
Lequeſne, T. 1728. Eunb. 253. 5 5 

2 fe on an iſſue directed to try a mcdus for five cloſes, it appears that the modus extends 
to two cloſes more, (for the ſame ſum, ) and the judge thereapon directs the jury to 


find for plaintiff, againſt the modus; a new trial ſhall be granted. Taylor v. Walker, 


8. 


P. 1729. Bunb. 267. 


No new trial in a gui tam after verdict for defendant, though againſt the judge's 
directions. Seymour v. Day, P. 4G. 2. Str. 899. FJervcis v. Hall, P. 16 G. 2. 


Nutten v. Andrews, T. 14& 15 G. 2. Barnes 44 
3 


\ 


1 Wilf. 17. Barnes 466. 2 $ 
Verdict Thall not be ſet aſide for ſmallneſs of damages, though it may for exceſſive 
damages. Hayward v. Newton, M. 6 G. 2. Str. 940. Barker v. Dixie, T. 9 G. 2. 
Sin, ot. B. R. H 259. Barnes 4. bY 
But inquiſition was ſet aſide, and new inquiry * ſor ſmallneſs of damages. 


- The: rom Londen to intitle to 14 days notice of trial, ſhall be computed 
- and-not-meaſured miles. Fates v. Peltipber, M. 7. G. 2. Str. 954. Oſgood v. Lym, 
M. 18 G. 2. Str. 1216. | * e 


There hall not be a new trial after four years acquieſcence, though judgment i 


3 * — 
„ ” l 
1 4d 


V9 * 
nor ff 


a£ b 


al a r Str. 105 1. B. R. H. 147. 1 Tons 23 iy 3 
New trial cannot be granted on the crown fide, after fig! cutor Juds a 
ment. Res y. At mfirong, M. 12 G. . S721 . I 102, 5 | : 


ged. Rex'v. Bill, M. 8 G. 2. Str. we. ö ee 
© i 1 6 3 nn N et 4 . TT, of e ſu - 
{ © Where on trying a traverſe on a return no damages are given, it canno be aup 

| | 4 


writ of inquiry, but there muſt be a venire facias de nove. | Hugin *- 


6 . 


. 


4 


New trial ſhall not be granted after trial at bar in ejectment, unleſs juſtice is not 
otherwiſe to be attained Smith v. Parkburſt, H. 12 G. 2. Str. 1105. Andr. 315. 
” ; The certificate of the judge reporting the matter of fact, as appearing before him 
at the trial, is concluſive. Rex v. Poole, P. 7 G. 2. B. R. H 23. 
If cauſe tried before judge of another court, there mult be affidavit af what paſ- 
ed on trial. Barnes 447. Ok 7% e. 
If the judge directs the jury on a point of law, and they find a verdict contrary to 
bis direction or if he directs them to find ſpecially, and they find a general verdict, 
' here ſhall be a new trial granted. Rex v. Poole, P. 7 G. 2. B. R. H. 23. 68 
=” Unlels it appears to the court, that the judge was miſtaken. BIdde. 
Or that it is impoſſible that defendant ſhould have judgment, by reaſon. of his 
"bad plea 1619. by gt | 7 
Ik plaintiff in ejectment moves againſt the caſual ejector on the flat. 4 G. 2. c. 28. 
that there is half a year's rent due, and no diſtreſs, and at the trial deſerts that, and 
"ſets up another title, yet if defendant makes defence, there ſhall be no new trial. 
" Kempton. v. Croſs, P. 8 G. 2. B. R. H. 108. . 1 | " 
© Where judgment, though regular, has been obtained by ſurpriſe, the court will 
ſet it aſide; but not, where regular, and no ſurpriſe. Lockwood v. Beaumont, M. 9 
G. 2. B. R. H. 157. | 2” ; | 
If on information quo warrants, where there are many iſſues, the jury find a . 
ral verdict for the King, and the judge reports that two of the iſſues were found 
againſt evidence, a new trial ſhall be granted; there ſhould be a ſeparate, verdict up- 
on each iſſue. Rex v. Cockerell, T. 11 & 12 C. 2, Andr. 260 
Alter trial at bar, if the evidence is doubtful, a new trial ſhall not bes granted. 
Smith v. Parkhurſt, H. 12 G. 2. Andr. 315. Str. 1105, 
In quo warranto, to which defendant pleads an election under the nomination of 
'B. and A. bailiffs, it is no cauſe for a new trial, that the judge directed a judgment 


of aufter in quo warrants againſt B. and A. for acting as bailiffs; eſpecially if judg- 
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= o 


ment of outer muſt have been judgment of outer againſt defendant, though this 
7 Pad no been againſt him. Rex v. Hebden, P. 12 G. 2. Andr. 388. 
If there is evidence on both ſides, it cannot be called a verdict againſt evidence; 
and there ſhall not be new trial, though tbe jury found againſt the party with whom 
the judge thinks the weight of evidence lies, or for whom he ſums Tp . Aſhley v. 
Alley, Smith v. Huggins, M. 14 G. 2. Str. 1142. Ano. T. 16 G. 2. 
On the trial of a traverſe of an inquiſition of lunacy, if the defendant is not well, 
and cannot attend the trial, a new trial ſhall be granted. Rex v. Roberts, P. 17 G. a. 
Ser. 1208. : 825 Wee 
Ney trial is never granted, becauſe evidence, which might have been produced, 
Ta nat produced... Cope v. Berry, 7; 18 G. 2, 1 Wiſe 98 
New trial is never granted on penal ſtatute, if verdict for defendant, if no miſbe- 
haviour appears in him. 1 v. Allanſon, M. 19G. 2. Str, 1238. 5 
In debt on bond, conditioned to pay to a third perſon A. if on trial there is evi- 
dence that A. declared there was nothing due to him, there ſhall not be a new trial 
on affidavit of 4. that he looked on defendant as indebted to plaintiff the obligee; 


tor 4. is the jel planar, and his declaration good evidence. Hanſon v. Parker, 


% 


” New trial (hall not be granted, if defendant is acquitted on indictment for not re- 
pairing highway. Rex v. Silverton, P. 24 G. 2. 1 MWilf. 298. Ke 
: New trial may be granted in a criminal caſe, on report of the judge and affidavits 
Abe jury, that the verdict againſt the defendant was taken contrary to their mean- 
Dye 805.10 the judge's directions in point of law. Rex v. Simmons, T, 25, & 2616, 2. 
I 9 5 b : — 


7 
— "oO" 4 , " 8. 
. 1 } 8 * . 


— — 


7 _ | | 2 N Wie ws | . 
Af not be granted for variance between the, paper-book in which plaintiff is 


* 


called James, and the record in which he is rightly called Jahn 5 or becanſe> the 
Ford woc is omitted in not regarding his promiſes. "Mather v, Brinleris HHG. 3. 
hy New 2x Is 2.88 granted for exceſſive damages in torts, et it might, if da- 
each as all mankind wonld exclaim at, at firſt bluſh. D. per: Lord Camden. 
e v. Money, M. 4 G. 3. Beardmore v. Carringtan, F. 4 G. 3. a Hall.. 
95, 2 | 8 

1 6L | Yet 
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A ad. in an daten for woch, (Lund Gg vi Nerd, 
that 1 8 wa dam F ee 


2 231 2, Barnes 
tly {ot aſide. In In Nedſbae 
argue® not dewied: on chig ground, but 


becauſe 


Ne ö Pell 1 tiefied with che verde The fame-dodrine isa. 
| 270 in Nie * Berkly, T. 31 G. 2. B. M. 669. and in Benjor v. Prederich, 


M. 18 45: where Aſton J. cites Wood v. — 1. Se 466. 80 allo, 
IHE T.4 G 3. 2 Wilf. zg. So, amm M. G. 436. Chifuers 
8 . Barnes 229. Yate v. Stoaine, A. — G 2. Barnes 233. 
«ll here ere nao ſet affe for exceſſive damages, viz. 250%. for 26 days falſe impriſon- 

It is ſaid pe curium, in Brardmore v. Carrington, that the court may aſſeſs 

| me Io 17 Gennes without writ of inquiry. Can they do it in treſpaſs, treſ- 

paſs i in the caſe where defendant pleads not guilty, or in any caſe where th the demand 

is not certain on the record? Vid Comynt, Pleader, Z. r. 

Ws judge certifies damages exceſſive, yet if court think atherwiſe, they will 

r Loo: trial. Thus, on action for very malicious proſecution, on which 
plane had been impriſoned and tried for felony, Page J. certified 501. damages 
cee, but the court thought not. Barnes 436. 
Wo hundred pound damages for a blow in the face, to to plaintiff who called de- 
fendant ſcoundrel for detaining his turtle; not exceſſtve, and new trial refuſed, 
v. Si Alevander Grant, T. 4 G. 3. 2 Wil. 252. 
"Th: court will not grant new trial for exceſſive damages, ere they depend on 
cireumſtances ſolely under the cognizance of a jury, and fit for their deciſion; as 
for criminal converſation with plaintiff s wife. i * v. N 7. 31 G. 2. 


1B, M. 609. 


N. B. This rule is 8 hers 3 r general, though. ſo quoted by 
Lord Camden, in Beardmere v. Carrington, 2 Will. 244. 


A militia-colonel orders an innocent ſoldier 20 laſhes, out of ſpite to the major, 
who had given him a furlongh ; the court Fill not order 95 trial, becauſe 


o. is "_ for damages, tho' the man was ſcarcely hurt, Benſon v. Prederich, 
#66 6G B. M. 1845. 
| Replevin IF © taking cattle ; avowry, damage-feaſant ; plea, right of common; 


reply „a cuſlom to incloſe, and the lands unincloſed free from his common, 
lands incloſed free from the common of others; if it is proved at the trial, 
that. the incloſes lands are free from COMMON, (though it is ſaid by ſome witneſſes, 
if one acre is left unincloſed, he has a right to common on the other's uninclo- 
Ted — onda if the judge fays the cuſtom being intire is not proved, and jury finds in 
A intiff, there ſhall be new trial for the miſdirection. How v. Serode, 

V. 6 G. z. I 269 


In caſe, for. dall seul ſuing and arreſting plaintiff in an inferior court, which 
had not juriſdiction, and verdih for plaintiff, there ſhall not be new trial, though the 
2 is 2 Bo not alledging that defendant knew the court had not Jurife 
Weock, P. 6 G. 3. 2 Will. 30 

evidence is not produced by him 5255 r whom the verde is, as only a 


copy te jr: s inftitution-book to prove preſentation by the patron in guar? impe- 

dit; * — or the inſtitution- book itſelf might . N a | 

Ba NB. mpedit ſecurity muſt be given for coſts and profits of xc 
— — party, Tillard v. Sbebbeare, M. 8 045 2 Wilf. 306. 


EST, al nfs, eyen grant a rule to ſhew cauſe for new tel for be 
who tried it ſays, tho he thinks the damages too 1a 


A with the verdict; as 200 J. for cuſtom-houſe officers ſe 


ing 1 e bi s, and finding none, but doing no damage. We v. 
| 8 2 Ml. 40. r 
Abo a; verdict is ag evidence, yet if the action was frivolous 10 Wb 
and the real the court will, not. rant new trial ; which {bold 
be to attain real juſtice, not to gratify --. dns min 


1 4, 30 G. N 
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ga derdict is obtained. hy a trick contrary to conſcience, tho' tcialy, 11 


berodbrt will ſet' it abdo, and make coſts, and. order new tr 
if pleintiff cafuſes to produce a note he had 1 in Fase 721 1 5 10 ich w cat! 
ene, negligence,. becauſe defendant had 15 given 5 natce t 

produce it. v. George, H. 30G. 2. 1 B. M. 352. 1 : * 955 

His verdict is founded. on. 4.note, which is manifeſtly ofa by V 1018 whe 1. 2 
che jun only conſidered the queſtion of forgery, the court will t it af rg os 
r ud. Baer x. Bun, T. 30 C 47 C. a, 1 . M.390. 

H. maſter brings treſpaſs vi et armis for taking his apprentices, and it ap _ . 
— being impriſoned: by their maſter in a lock-1 up- Hotte ie = 
and:feacing; to be fold to Gina, complain. to, Quarter Seſſions, Who diltharſe”" 
them ; and Ya ſea- lieutenant agrees with them to ſerve, gives A, money, to, keep © 
them that-night, and next morning ſends. preſs-gang with a note to A. to deliver 
wem, which be does, taking a receipt; and on trial all the defendants the juſtices k 
NI) ace found not guilty.; although M. ought to have been found guilty on the 
evidence, yet as he appeared to act with good intention, the court will not grant new , 
rial. Reavely v. Mainwaring, H. 2G. 3. 3 B. M. 1306. . 
I the merits have not been tried, becauſe plaintiff r not give material matter | 
inſevidence.on the iſſue joined, and therefore a verdict againſt him, the court will 
ſer it aſide, though it was right on the evidence given, and order new trial on pay- 
mont of coſts. Dayroltes v. Heard, P. 3 G. 3. 3 B. M. 1385. | 

Af defendant pleads in abatement, to which plaintiff demuts, and judgment of 
reſpongtas ouſter , og he pleads nil debet, and the plea-roll contains nothing but the 
geclaration and 7 debet, ho plea in abatement not having been deſerted, or "judg- : 
ment entered on it, this irregularity is cured by defendant's having accepted and paid 
for the iffue, and the court will not grant new trial. Combe v. Pitt, F. 5 G. 3. 

Z. M. 1682. 

3 If there is reaſon to ſuſpect a verdict to haps been obtained by per ury, the pr. 
will grant it. Fabrilius v. Cook, M. 6 G. 3. 3 B. M. 1771. 

Aon a verdict ſubject to the opinion of the court on a cafe ſtated, ſufficient facts 
are not {ct forth, or if on a ſpecial verdict it is defectiyely found, the court Wl 
grant new trial. Bond v. Scawell, M. 6 G. 3. 3 B. M. 1773. 

tion for new trial muſt be within the firſt four days of term. Barnes 446. 

"Defendant pleads four pleas, plaintiff joins iſſue on three, taking no notice of 
fourth, and verdict for him, he ſhall reply iſſuably or demur ; if he replies, new 
trial ; if he demurs, proceedings ſtayed till argument. Barnes 465. 
On, two. iſſues, general verdict, right as to one, contrary to evidence: on the 
oannot be ſevered, nor ne trial granted. Barnes 436. 

New trial ſhall not be granted, becauſe of variance berween paper-honk and the. | 
. tho record being right. Barnes 475. 

In treſpaſs, not guilty to part, and juſtification to part, merits on dare 
fe plalntif, and damages; on not guilty, no evidence; Ben ver clic not et 
Ade. Barnes 1 5 
na hard u gui tom, where affieers of revenue will not proſecute, the 
Dirt will not grant new trial, tho verdict againſt evidence and judge's Siraeting. 


Nes 43 5 
7 that material witneſſcs were 3 is immaterial to obtain new trial. 


ne weight of evidence contrary to verdict, new trial i Gwen Bid. 


25 in Le and verdict for defendant, no new trial unleſs ræveous con- 


es 44 ©, 4.44.4 3719 17 nnd 


V Thing, and court divided on motion of new triad; plaintiff may 


a arnes 4 2. 20008 Don dog 101 gut 


eee improper evidence, whereby damages leſſened 
trial. Barnes 44%. 11.538 21 1.10139 & odHA 
Sort will fet aide damages if too ſmall, nos here 


Guns en 0107 1697 nigdte 0 D 
been 1 court will 00 tial for variahes be- 
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If it finds 


. of 


- court thinks the penalty of two bonds are charges, and of the third, not; judgment 
nice, H. 9 G. 2. Str. 1028. * R. H. 219. 
. 7 


1 4 £3 3 D: B:' 


3 
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2 _— 18.) Where there ſhall be a Repleader. : 


There ſhall be no e ander where defendant ads payment, and acceptance 
in ſatisfaction of debt on bond, and plaintiff: takes . on tbe rer Hack- 
v. Rawlings, H. 3 G. Str. 23, 

After inquett is taken by default; nee cannot oa — to make ſug- 
geſtion on the roll, for after default there can be no ne Bae v. Crabb, 


G. Str. 46. | 
55 1. 4 


tho' an iſſue is immaterial, yet a repleader ſhall not be granted, if the cauſe can 

be ended more expeditiouſly ; ; as if the plea be ill, or good in form tho not in fact, 
and amounts to confeſſion. Rex v. Philips, M. ) G. Str. 394. 

If plaintiff declares on a leaſe to A. which he lays is come by aſſignment to de- 

fendant, and he pleads that A. did not aſſign to him, and iflue is joined, there 

ſhall be a repleader, for it is an immaterial Hue, Enys v. pn M. 3G, 2. 


Str. 847. 
In debt on bond, if defendant pleads payment before the day ander a ſeilicet, there 


ſhall not be a repleader. Cowne v. Barry, M. 7 G. 2. Str. 954. 
If a bond is conditioned for payment of money, on or before 5th of December, 


and defendant pleads payment on 5th of December, and plaintiff replies, and verdict 


for plaintiff, there ſhall be a repleader, for it is an immaterial iſſue. 7 ryon v. Carter, 
M. 8 G. 2 Str. 994. 

When the finding on an iſſue does not determine the right, the court ought to 
award repleader, unleſs it appears from the record, that no manner of — 
the matter could avail. Rex v. Philips, P. 30 G. 2. 1 B. M. 292. 

If there is a miſtake in a plea (as if a . 4 ſets forth his being ſworn in ac- 
cording to the charter, when in fact he was ſworn in on a mandamus, according to 
11G. 1. c. 4) end ſeveral iſſues taken by the replication to one intire defence, all 
which are found againſt defendant, as he could not give in evidence the true and 


proper manner of his being ſworn i in, on this plea; the court may order the 


whole verdi& to be ſet afide, with coſts, and liberty to amend Ws _ Jtid. 


Verdict. 
(8. 2. l. 


laintiff. Barnes 455. 
In a. _ for the opinion of the court, the facts proved at the trial ought to be 


ſtated, and not the evidence of the facts only; thus, in treſpaſs on a copyhold, it is 
not enough to ſtate that admiſſion of plaintiff was proved, but muſt ſtate that 1 


tiff had title or poſſeſſion. Palmer v. Johnſon, P. 3 G. 3. 2 Wilſ. 163. 
The rule ſhould be, if the opinion of the court is for plaintiff, that the poſe 


W 2! N a point reſerved for opinion of court, the verdit muft always be for 


be delivered to him ; if for defendant, that verdict be entered for him ex . 


Vuratmum. Bar nes 45 I. 


' (8. I9. 5 And a Verdict ſhall be void. 


1 A man is indicted for forging a bond, for publiſhing ſuch bond, $78 * pib- 
liſhing a certain bond, knowing it to be forged, and the jury find a ſpecial wow 
that he forged a bond, and publiſhed- the Fine, and ſay no more, the court will 
8 ply what the jury ought to have done, and find him guilty of the two 15 
Dees, a9 not guilty of the third. Rex v. Heyws F. 2) G. @. 05 040 
W a ſpe pecial verdict, allett are-found i intire, and if the Ne of e | boods ar are 
charges on —— aſſets, then for defendant, if not charges, then for aintiff, and the 


may 5 entered thereon, quia videtur cur. &c. n. Ban f ne N 
1 


ni £7 0 Da. 301 


in debt for '500 J. on a charter-party to pay 50 guineas per month, defendant 
pleads he paid 50 guineas per, month for all the time, and iſſue taken that he did 
not, and jury find. that 2577. remains unpaid, and ſay nothing of the reſt of the 500 J. 
dhe verdict is void. Hooper v. Shepherd, P 11 G. 2. Str, 1089. Andr. 1660. 

Hob if ſeveral pleas go each to the whole, if one of them be found — 
dant, he ſhall have a general verdict, and the jury need take no notice of the other. 


a. | 8 | 


FP. 
„ 
- 


14g $9674 


If it appears on the face of the jurata, that the cauſe was tried after the day of (S. 20.) 
niſi prius mentioned therein, there muſt be a venire facias de novo awarded, for the If 3 be im- 
lab. cor pora and ſurata cannot in this cafe be amended. Crouder v. Rooke, T. 2 G. 3. * 
2 Wil. 144. | 2 2 4 7 

* attaint would lie, writ of inquiry cannot be awarded to aſſeſs damages, 
but venire de novo muſt go; ſo, if iſſue is joined in abatement, and verdict for plain- 
tiff. BHicborn v. Lemaitre, H 8 G. 3. 2 Wilſ 367. F 

In debt for the penalty of 500 J. on articles not to cut trees, &c. on penalty, Se. 

if there is verdict for plaintiff, that defendant owes the debt and one ſhilling da- 
mages, a vemre facias de novo ſhall go, for jury ſhould have aſſeſſed the real damages 
on the breaches aſſigned, and plaintiff cannot take verdict for the whole debt by 8 & 
9 3. c. 10. Drage v. Brand, P. 8 G. 3. 2 Viſſ. 377. Es _ 

On riens per deſcent, verdict © that there are lands ſufficient” good, though the 
value not ſet out. Farnes 444. | | 


1 ; If there are four different demiſes in ejectment, and a verdict for plaintiff that he 17 2 


fecover his term aforeſaid, without ſaying which, it is void. Lady Caſs v. , coraia! 
H. 126, Str. 682. | 


If there is a verdict for defendant, when by his own ſhewing he is guilty; as if (S. 23.) 
he juſtifies under a diſtreſs for rent, and ſhews, that the appraiſers were ſworn by — 


the beuuborougl, when there was a conſtable preſent. Broome v. Rice, T. 4 G. 2. 
TD." | Bats | [+ 


But if the record of ni prius agrees with the declaration delivered, a variation (8. 24.) , 
from the iſſue delivered is not material.  Shepley v. Marſh, P. 13 G. 2. Str. 1131. - aces an 
If the record of ni privs agrees with the roll, though not with paper-book of the declaration. 
flue, verdict ſhall not be ſet aſide; and if the record of ni prius is wrong, the court 

will amend it by the roll, after a verdict on defence made. Leeman v. Allen, P. 3G. 3. 


2 Mili. 160. ; 


The et fimiliter left out in iſſue delivered, though inſerted in record, is fatal, 

He the ſaid indorſed, in iſſue, he the ſaid A. indor ſed, in record, fatal. Barnes 456. 

ig | | | oa 92 JI a OR IO | bet 
Indictment, that defendant fabricavit et contrafecit a bank-note for 5204. verdict, (8. 26.) 

- that he, &ra/i7 et alteravit a note by turning the word two into five, held good, and ' it finds the 

3 — p # 8 3 1 7. * af een 4 ſubſtance of 

meat againſt defendant. Rex v. Dawſon, M. 3 G. Str. 19. bal. the iſſue, 

_ It a ſpecial verdict on a mandamus finds that plaintiff was choſen a jurat, then 

choſen mayor, received the ſacrament within a year before choſen mayor, but not 

before choſen jurat, it is good, though it does not find that there was no proſecu- 


*, 


Ly 


tion. Martin v. Jenkin, M. 14 G.2. Str. 1145. | 
, ons of two cabeirs, 3, verheb for = third pare, 
plantiff appearing to be one of three coheirs, is good; for plaintiff muſt” rec yer * 
Weorczing co his title. Denn v Puruis, P. 30 G. 2. 1 B. M. 326. 
To trelpaſs vi et armis for aſſault and battery, charging ſpecial damages, defe-- 
Ant pleads as to the v et ar mis not guilty, and iſſue is joined, and as to the ſpecial. | 
dimapes pleads . yen afſault demeſue; plaintiff replies, de mjuria ſua propria abſque 
e and iflue is joined; verdict ** guilty of the treſpaſs Mithin Written f 
du: Harps v. Grafton, M. 32 E. 2+ 2 B. ane EbIT 4, _— * Mt 2x * | 
ee fouod, on ſcycral iSues joined; For court to give Judgraht'on, 
kev Rally be mo.rew vcxires,.. though an- Ang, ius no, prop. nor Leer. 
F . 6 N Mik oy TI-4-.. uote ro ; 


P 
N * 
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N- promilldry note, if there are two cbunts, one on the note in 17 

od the other fot money lent in 1733», and as to this laſt count, thei 1985 
rhe declaration as to the time, it is not material. * Vb v. C, 
7 B. R. H. 252, ee 
e delivered is entered of Trinity, and the Werd 85 mf Prius i is of Eifer, 


e Oste v. Miltin, T. 9 G. 2. B. R. H. 303. 
laintiff's accepting iſſue is omitted in iſſue delivered, 857 inſerted in record, 


11 dant on trial makes defence, (though only by excepting to plaintiff” s evi. 
dencè in point of law) verdict ſhall not be ſer > fide: Barnet 445. 

obn Jobn $ in declaration, Jobn S. in iſſue, immaterial, Barnes 476. 

o that plaintiff was indebted to plaintiff, Barnes 497: 

80 award of venire, twelve good, &c, venire ſel twelve free: Parne 487. 


D3 %\ « ? 


6 43. 4 So a Verdict is aided by a * to a Part as” the. Dall. 


ration. 


If : a verdict is given generally for plaintiff, and by miſtake, on a count not proved, 
inſtead of the count proved; the court will grder the verdict to be entered on the 


right 3 and not grant new trial. Sulfton v. Norton, M. 2 G. 3. 3 B. M. 123 5. 


(8. 45.) When a Verdict ſhall be avoided. 


(. 45.) If after the jury are retired, they receive papers, from one party 8 conſent 
By miſdemes- of the other, the verdict ſhall be ſet aſide. Jennings v. Ma ne, F. 8 G. 2. B. R. 


not of the 
jury and par- H. 116. 
_ If jury caſt lots for verdict. Barnes 441. 
It may be moved after motion in arreſt of judgment, on new matter diſcloſed, 


Did. Barnes 443. 
If one perſon, whoſe name was not in the box, anſwers for another. Barnes 453. 


8. 46.) Though one of the parties deſire a juror to attend in his cauſe, Sel v. Timbrell, 
When not. M. 12G, Ser. 643, | 

A verdict ſhvll not be ſet aßide on Afdavit of two of the jurors, that the; jury in- 

tended to give 75. only, beſides 23 J. 7s. brought i into court, inſtead of 23“. 17. for 

which * verdict was declared and entered up. Palmer v. Growle, . 


Anar. 
5 he? Mi of jurymen  confe Hag they toſſed up for verdict, not faffcient. Sen. 


Nene 48. 
Though jurymen leave the reſt for ſome time, or though they cat, if not at either 


party” s expence. Barnes 441. 
Though a juror be called Henry inſtead of Harry. Barnes 454. 


(S. 47.) Per uren A ju . on demurrer, defendant ſhall not come to arreſt 
By arreſt of judgment on the return of the inquiry, for an exception that might have been taken 
n arguing the demurrer. Secus in caſe of judgment by default, or if the fault ariſes 
en the writ of inquiry or verdict Edwards v Blunt, P,7 G. Str. 425. 
In an information for two penalties on two ſtatutes for the ſame fact, and verdict 
ro rege, and one is bad, judgment cannot be arreſted as to part, and given pro reg? 
for the other, but muſt be arreſted in toto. Rex v. Roſevere, T. 1730. Bunb. 
286, 295. 
Defendant in an indiftment may move in arreſt of judgment at any time before 
Judgment fi ſigned. Rex v. Hayes T. 3 G 2. Str. 843. 
chef ig a demurrer to one count, and a verdict for plaintiff on another; judg- 
ment cannot be arreſted, till the demurrer is determined, for till then the proceed - 
ings 4e not cmpbeat- Goodrigbi v. Hodgſon, M. 12 G 2. Andr. 82 
After verdict, the court will ſuppoſe every thing right, unleſs the contrary appears 
on the F6LeHttl! Bull Steward, M 23 G. 2. iN 199014 1 
After verdict, the court will do what they can to help 3 but not after 


| judgment by default ; ſo if * has not averred performance, or rxadineſs to 
wer perform 


=A Un SS ES LS 50g 
e be, wa 05 his part, dudkmenf ſhall be dete in v. Gibbs, ot . El 


Ham 3 0 


Me. ter ej Gall get be arreſted Te an objection that would AVE 2 * 
on ned l. bee 3 in debt on ſecurity- bond of a 1 . a 

it he duly executes, his offices . that hundre 2 4 
e to him, and makes due return, then, &c. N ad ae 5 de- 

u, that defendant had not duly executed a warrant directed to him 5, rejoin- 
er, be had; verdict againſt him; he ſhall not arreſt judgment ered 1 not 
alledged, that the watrant was directed to him as bailiff of G. hundred. Well 
Maſon, T. 5 C. 3. 3 B. M. 1225 Me 

Judgment ſhall not be arreſted, becauſe in joining iſſue, the defendant's name is 

repeated, inſtead of inſerting the plaintiff's. Rawbone v. Hickman, P. 9 G. 1. Pro- 
by v. Churckman, M. 5 G. 2. Cleaver v. Jordan, M. 7 G. 2. Harvey v. Peake, 
M,6G.3- 3 B. M. 1793. 

:Metiowin arreſt of judgment muſt be on the appearance · day of the return of 
babras cor fus jur. Barnes 445. 

If it is to be moved the laſt day of term, there muſt be notice given. 
Wee notice of trial is given and countermanded, then ſecond notice, but name 
of. cauſe c omitted; this ſecond continued, and name of cauſe inſerted, and cauſe tied; 
verdict ſet aſide; the continuance cannot cure the ſecond. Barnes 297. 

If on a bad juſtification in treſpaſs, there is verdict for defendant, yet it ſhall be 
ſet aſide, and judgment entered for plaintiff, Barnes 255. 


* 


ET and B. have mutual demands; each brings action; A. gives notice to ſet · off j 6 48.) 
does 


not; both cauſes come on at ſame ſittings; but A. v. B. firſt, A. takes ver- BY ag. a 
dict for his whole demand 30 J.; then B. v. A. comes on, A. offers to ſet- off, but is upon another 
not allowed, and B. has verdict for his whole demand 111; ; this verdict againſt A. iſue. 
ſhall be Tet afide, with coſts of nonſuit ; but he ſhall remit ſo much of the damages 
recovered by him as exceeds the balance of the mutual debt. Brown v. Baſſter ville, 

7. 1 G. 3. 2 B. M. 1229. «104399 To 3; 
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%) Continuance of Suit oz P2oceſs. 
4 8 TY 5 is . When neceſſary. 


\EFENDANT in cuſtody on ca ſa. diſcharged on written agreement; 1 abore 
a year after, new ca. ſa. iſſues without continuance on the 2 z it ſhall be ſet 
45. Barnes 205. 
nil tiel record, plaintiff may continue the day for bringing in the record, 
Barnes 84. | 


flons or n 196 (V. 2.) When W e e = 


S. (3 {1314 OP 


T1 


TAs] 190 1 5 | 78 N "Io q 
1 meet not wn entered in record of # ft prius ; anon: if tber i iu nomzbi, | 


ined, and before day of niſi privs, one of defendagts di dies ; ſuggeſtion of it, and ve- 


Nen 


ufa. between plaintiff and ſurviving nen and 1 77 at the foot: 1 


mererd, is pou” eder 409. ; 0 5 | 

nut hd Wh a, 4 1 2 © 10 
| dos 58s 2 

led en % IV. 3.) How it ſhall r eb 65 M. 


N bene 10Dgio ht 


| When deten! is deferred, if the venire faciasi is returned and filed, the proper en en- 
tex is chat the jury gonitur iu v eſpe if it be not filed, enter a nom mißt lroue; 
either way weill pre vent T. on ontinuaneny: aa v. Hare and Mong H. 6. C. 

ee. 4 vo eln $97 $1109 »dz ibi 1912 A 

If proper continuances 5 are \ tered on the pls coll, the want of them on the mp 

Piles roll ia mat dnnterial. Francs v. 22 M. II G. 24:0 Anar. 67 0 1911 4 


ien 0 nete benni Bomely ki o r lostob yd e 
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| If to declaration of T; 77 5 there i is imparlance to Micbaelmas term, and defen. 
dant procures judge's order for time to plead till 1 5th 2 the ee ſhall 
& continued to Sir Mart. Barnes 161. 


* d 1 . 1 0 


. 2 $22 * 8 55 | (V | 5 at * Time. 


/ A Th v * — 


. + by" 4» * 
ho 1 


I hill 1 of Eee us in Trinity defendant- zue, and iſſue Joined, and paper: 

book delivered without continuance from Edofter to Trinity, it ſhall not be (et aſide ; 

: for it may be entered at any time on the roll. Villes v. Mood, M. 4 G. 3. 
2 11 rg 


. 
* 


00 Dilcontinuante. 
(W. I.) What ſhall be. 


T is not a diſcontinuance, though no day i is given to the tenants in dower to ap- 
ear on the return of the writ of inquiry; or it is rere by 257 4 & 5 Ann. c. 16, 
ad Vs Neil P. ” 6 G. 2. B. 3 H. 19. £ 17 * , 


1 . » 
} 
3+ 34 


(W. 2.) To Part. 


Cas 


Though a plea doth not anfrer the cake promiſe, and. is therefore a naughty 
plea, yet if it is pleaded guoad the whole promiſe, it will not make a diſcontinuance; ; 
and vice verſa. | Woodward v. Robinſon, P. 6 G. Str. 32. \ 
In afſumpfit for three ſeveral ſums of 364. the he yo; ap ju 7 to two ſeveral 
| ſums, of 36, it is a diſcontinuance. Ibid. 7h 
It the plea does not cover the whole, and phinciff coplies; and defendant n 
thoug h it is a diſcontinuance, yet if it be a record of the fame derm, 3 may 
take Judgmen by nil dicit for what is uncovered. il. 


(W. 3.) When it ſhall be 1 . Court. 


After demurrer argued and allowed on payment of coſts. Butler v. Maliſy, H. 
4G. Str. 76. Henderſon v. Williamſen, M. 5 G. Str. 116. 
The eourt may grant it after ſpecial verdict argbed, but will not do it in A hard 
action. » Boucher v. Lawſon, H. 9 G. 2. B. R. n 1 =) 1-7 > 

\ The court will not permit an executor to diſcontinue in any cafe pere he has 
bo Anwinghy brought his action wrong, but on paytnent o of coſts. Harris v. Jones 
3 | H. 4 G. 3. 3 B. M. 1451. 

After judgment on demurrer for plaintiff, and rr brought, plaintiff may dilcon- 

tinue on coſts in action and error. Barnes 169. 
Plaintiff may diſcontinue, though defendant has 2 arreſted a ere time be- 
fore diſcontinuance... Barnes. 16g. 31 en 

Aſter e demurret in replevin for wvowant, plaineiff en diſcont 
nue Mies 1 9. ut bas b 
Rules ſhould be drawn up,“ have, — SES luer 60 diſcontinue, not « ſpall 
diſcontipue,” Barnes 170. 

Whether diſcontinuance may be 8 without hos ? Barnes 170. 

Alſo whether plaiatiff in teplevia-can diſcontinue ? 2. © (Barnes 171. 

© Plaintiff cannot move to diſcontinue, after defendant has moved for judgment as 
e Hanne 326. * 2 Wk? EET © 14441937 9 2570 1 1 0 

Flai — — camut per lu ue on a gane abatemenf without leave, ac 

ein ele Na ain. 2 GOOD 211. W! EA 7 
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e 
I W. 6.) When it ſhall be aided. noty 1! 
"EY e A V4 veto TO" ; 

I after judgment by default on a bill MA an attorney in C. B. 1 the pro- 
ceedings are on a day certain, the writ of inquiry is returnable at a general return, 
it is miſcontinuance, and aided by the ſtatutes. Launder v. Cripp, H. 6 G. 2. 
Str. 947- Lide poſt. 3 B. 6. 

The Hat. 32 H. 8. c. 30. extends to diſcontinuances made after verdict; as if the 
77 proceſs is returnable at a common return, and the ſcire facias in error is re- 


turnable at a day certain, this diſcontinuance is aided by the ſtatute. Bern v. Bern, 
M. 0 G. 2. B. R. H. 72. 


(J) Nonſutit. 
* (X. 1.) What ſhall be. 


o N E but the defeindain can demand the plaintiff. If neither plaintiff x nor 
defendant appear after cauſe called, and jury ſworn, the only way is to diſ- 
charge the jury. Arnold v. Jobnſen, H. 6 G. Str. 267. Smith v. Whiſtler, T.g G. 2. 
B R. H. 3045. 

If a cauſe is tried by proviſo, there muſt be a rule given in the office, fiat nifs prius 
per proviſo fi querens fecerit defaltam ; and if there is not, and plaintiff is nonſuited, 
the nonſuit ſhall be ſet aſide. Dodſon v. Taylor, M. 10 G. 2. Str. 1055. 

If it appears on the record, that no iſſue is gel the jury muſt be diſmiſſed. 
Heath v. Walker, T. 12 G. 2. Str. 1117. 

By Hat. 14 G. 2. c. 17. If plaintiff neglects to bring iſſue to trial according to the 
courſe of the court, the court, on motion on notice, ſhall give judgment as in caſe 
of nonſuit, unleſs they allow farther time, and defendant to have coſts as in 
nonſuit. 
hut if in action againſt two on a joĩnt promiſe, there is judgment againſt one b 
default; and on plaintiff's neglecting to bring iſſue joined by the other on to trial, 
rule is obtained for judgment as in caſe of a nonſuit, yet coſts cannot be taxed ; for 
plaintiff wo not have been nonſuited on a trial, Weller v. Goyton, T. 30 & 31 G. 2. 
1 B. M. 3 

A . at niſi frius nn be recorded by the judge of ni prius, and carinot af⸗ 
Irwords be recorded in bank. Garden:r v. Davis, P. 24 G. 2. 1 Wilf. 501. © 

If defendant has obtained a rule for coſts for not proceeding to trial, he cannot 
afterwards move for judgment as in caſe of nonſuit. Barnes 171, 314, 316. 

Nonſuit ſhall not beſet aſide, becauſe plaintiff thought defendant Was miſtaken. 
Bories 29 
3 Non pre for want of . demanded in the countty, ſhall be ſet aſide. 

arnes 

If a 3s * of affize directs nonſuit erroneouſly, there is no remedy. Barnes 371. 


cute, but is error. Barnes g „ ; 
Role to declare i in C. B. muſt be in the office where plaintiff's attorney practiſes 


Barner 312 


On motion for judgment as in caſe of nonſuit, rule for tig to enter ie; if 


be does not, defendant may have non prof. if he enters it, the roll muſt be produced, 
and defendant may move for nonſuit; if court admits cauſe, why nonſuit ſhould not, 
Ec. they appoint day for trial; on ſuch motion, there mutt affidavit that the 
cauſe is not tried. Barnes 313, 316. „e een een 
Sickneſs of plaintiff - marriage of feme Trug 0 Wan did not attend 
aſſignees, plaintiffs — that material witneſſes were ill —or if record offered to be en- 
tere, though a little out of time —ſufficient to Fe r as of nonſuit. 
Borne 31g, 3.4, 315, 316, 464. | 
Judgment as for nonſuit ſhould be applied for the firſt term oor plaintif has 
ty (proceeded to trial. Harnes 314. 
os Replevins and actions qui tam are within the — | Barnes 31 5, 317. 


If +=pight dies after nonſuit, and before day in bank, it is not meien by the ſta- 
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If plaintiff was ready, but the cauſe did hot come on, becauſe the view Was not re- 


tired hy Nx jurors, judgment (hall not be Berne 498. 

If defendant has obtained a rule for judgment miſt; the court will not give latgtif 
Eger ide dmand his declaration by ſtriking out Megation, but ak ſhall be ab- 
. 18. ©. 10d yo 
if nonſuit'may be moved for wittiu ferm s notice, though r no \pro- 


14 


| ededingy'in's * Barnes 308. 


In replezin, if plaintiff does not appear at trial, but feed RE gs down 
d Wall! entered, and not verdict for defendant ; if it is, it ſhall be ſo . 
Wat delrtant 5 coſt. Barnes 458. ; 


2981 Tit. 


$5-2 8 ub "4h (X. 2.) Retraxit, what ſhall ds... 


If there are ſeveral defendants, and all found quily, plaintiff may enter nol! 
praſegui Nada any one; therefore, if in trever againſt a defendant executor, and 
other defendants not executors, there 3 is a verdict againſt theſe, and the executor 
is found not guilty, judgment ſhall not be arreſted, for plaintiff may enter nal 


8 m_ W. N Eyre, T. 24025 G. As 1 iI. 306. 


, 


8 


90 bi 8 (X. 3.) Who may be nonſuited. 


fas gui tam action, judgment as in caſe of a nonſuit may be entered on a rule 
| 06 0 _—_ 4%: ct * P. 25 G. 2. 1 Hi. 325. | 


„ (V} eee. 
5 . 2.) When upon Confeſſion. 


HE preſence of attorney of C. B. at executing (in cuſtody) warrant to enter 
I up judgment in B. N. is ſufficient. Blond v. Patenbam, M. 9 G. Str. 530. 
| Barus 44. But he muſt be attorney for defendant. General rule, P. 4 C. 2. 
Fer. 9686. Ne excuſe can be — againſt this rule. Per — Ge 
; 151 v, Galledge, M. 9 G. 2. B. R. H 177. Nor tho' the warrant is executed 
oreign country. Fitzgerald v. Plunket, H. 19G. 2. Str. 1 247. 

Bat debudent in execution paying part of the debt, may give warrant of at- 
tornep to confeſs new judgment for the reſt, tho no attorney is preſent, both 
- the Sending rules of court of Car. 2. and 4 G. 2. intending only to arreſts on meſur 
proceſs, Watkins v. Hanbury, H. 19 G. 2. Str. 12435. 
ee e rule extends only to the particular cauſe whereupon defendant is in 
cuſtody, and not to giving warrants of attorney to confeſs- judgment in other 
end. Hulcambs v. Made, M. 6 G. 3. 3 B. M. 17592. 
If defendant practiſes as an attorney, no other x need be preſent, but plaintiff an 

unge; is not ſufficient. Barnet 37. 

. -| Attarney's clerk is not — Barnes 42. 

Judgment cannot be entered on a warrant of attorney, ater plaintif” J death. 
- Wild u, Sands, ' M. 13 G. Str. 718. 

But if defendant dies in term-time, judgment may be entered after his * 
1 28 A e V. Jocelyn, M. 4 G. 2. Str. 882. Fuller v. Johnſen, M. 
; 2. B. R. H. 158. 
. . judgment on warrant of attorney is entered after defendant s death, the court 
3 will pot ſet it alide, the' they would not make a rule for it. Barnes 270. 

If rule is made to enter up judgment on an old warrant of attorney, on 4 
davit that the party is alive. and it afterwards appears that he died ſome hours 


. e the court Wal x not diſcharge it. Chancy v. Needbam, M, 116. 2. Ser. 169. 


70 | ; Ui R galls 
| - vor rant! is 20 years old, there Is a rule t& theſe cablt. 10 Nit 41. N 5 
Ment at the ſuit of an executor is entered up, as s of f '2 8 in, ilar $ 


ſhalf be ſet de. b v. Fell Str. 1121. 
— it "m aſide. ns v. F Hard, M 7. 1 = 
ra>mgbol | 
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| x Jv 5147 91250 410 14 ick 2592 367 Hias 11 
of] l Galraht to N a at the ſui uit of 4. bis k heirs, neger. cee. enteo fall 


eto, enter. Barnes. $44.1 N EI IN ingbastsb i 

1909 under arreſt on a letitar, gives warrant of — to confely; judg- 
no attorney but plaintiff's being preſent, B. R. cannog ſet -alide 

gment, but will grant, attachment againſt, plaintiff and his; [till 


Mkt is entered, or judgment {et aſide, with coſts... Mcodin Ve Culedge A. 


MEE! 


te] 
| : B. R H. 1 177. | olg al 
ee Pleads not guilty, and allo by his plea confeſſes the treſpaſs; and juſtifies 
under a cuſtom, upon which a verdict is found for him, yet if the cuſtom is void in 
law, the court ſhall give judgment for plaintiff, award writ of i inquiry of damages, 
and give final judgment for damages and coſts, null reſpectu habito veredicto. As to 
not guilty, defendant eat fre die. On error from C. B. judgment affirmed unani- 
mouſly in B. R. Wilkes v Broadbent, P. 17 C. 2. Wilſ. 63. Barnes 267. 
I . is warrant of attorney to confeſs judgment to two, and one 7% be- 
fore judgment entered, and it appears that it was given to indemnify them againſt 
ond entered into by them in behalf of defendant, the court will giv” leave to 
the farvivor to entet up judgment. Todd v. Dodd, M. 25 G. 2. 1 Will. ate | 
In common, the court will not doit. Barnes 45. 
Warrant from two, one dies, leave to enter againſt the ſurvivor. Barnes 
If judgment is neglefted to be entered on the roll, and the roll is loft, the 
court will order the clerk of the judgments to ſign a new roll. N v. Zelbp, 
H. 32 C. 2. . 
The clerk of the judgments having received his fees, is liable to an action by 


a purchaſer become liable to a judgment which he did not find entered up; the 


attoruey is liable to the clerk of the judgments. 16:9. 


If warrant of attorney is given to confeſs judgment to a feme ſole, who afherwirds 


marries, and judgment is entered up by huſband and wife, it is irregular; and 
muſt be ſt aſide, if it is ſo entered up without leave of the court. Marder v. Lee, 
P. 4 G. 3. 3 B. M. 1469. 

The court will not give leave to enter judgment on an old warrant, on an 7 
25 ſworn in Ireland before an 1rih commiſſioner. Sibtborpe v. Adams, G 

10 G. 2. Barnes 40. 

judgment may be entered on an old warrant, on affidavit of e Ge. and 

at defendant was alive in Feland two months before. Barnes 53. 

Or in Jamaica four months before. Barnes 2 56. 


If judgment is entered by forged warrant of En it ſhall be ſet alice, and 
fo entered, Barnes 239. 


tisfaction may be entered nunc pro tunc on a warrant, phaintif being dead, and 
bis adminiſtrator a lunatick, Barnes 258. 

On motion to ſet aſide judgment, the warrant being obtained on uſurious ow 
oſs | (which is not n. to ſer. fa.) court will direct iſſue to try fact. 
arnes 277. 

.. Ixavc: "4h be granted if plaintiff is lunatick, on affidavit of the perſon who 
has received the intereſt. Barnes 42. 

On warrant from one to ten years old, leave may be given by treafury-tule : : 

e un motion in court; above twenty, rule to ſhew Vale. Barnes 60 | 


Ati mM 3. When upon the Declaration, rie, G. 56 82 


3 "* x 05 

The court will ſet afide a judgment, on putting the olaintiff in * 2 

Tanten. Fox v. Glaſs, H. 2 G. 2. Str. 823. (The 2 1555 77 
If defendant is not ſerved with proceſs, but is ſerved with oy Bs fl, 
7 5 is, bg ned, it ſhall not be ſet aſide ; for defendant, ſhould: 1 25 forms 

Keen a Tearing e of it. Matthews v. Lua, P. 9 G. 2, B. R. H. 240, 

After error b 289 the court will not ſet aſide judgment for irregularity 7} it 


admits a jud pe, and is a waiyer of the Sula 0 Kate V, Watſon, M. 
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udgment ſhall not be ſet aſide. for a ſmall miſtake; (as if declaration is in- 
of the 49th of E. 2. inſtead of the 18th and 1 19th. ) Johnſon v. Bridgewater, 


7 18 C. 2. il. 104. 
If defendant pleads ſham plea; and plaintiff dttains the common rule that de- 


| plead 4 the morrow, and ſuch plea gol not be waived, and defen- 
* takes no notice” of it, and plaintiff fig 0 Judgment, it is itregular, and ſhall 

eee LP the firſt plea ſtands. Web v. ry T. 18 G: 2 Str. 1234. 

In aſſt Jumpſit, if defendant pleads general iſſue, and ſtatute of limitations; and 
iche fo in birp, and on the ſpecial preps replication, rejoinder, ſurre- 
joinder, e thereto by defendant, in which plaintiff joins, he needs not 
give... notice of making it a concilium, or putting it in the paper, and judg- 
ment ſh I not be ſet afide for want of it ; not on payment of colts, and offer to 
waive error. Forbes v. Ld. Middleton, M. 19 G. 2. Str. 1242. 

If defendant pleads non 1% e and ſtatute of limitations, and delivers it to 
plaintiff, who makes up iſſue, and delivers it with notice of trial to defendant, 
who pays for it, and then plaintiff pays clerk of the papers his fees, makes up 
record, : and .goes to trial; the court will not ſet it aſide, tho* defendant makes no 
defence, for he was in the firſt fault, in not leaving the pleas in the office. Jhonp- 


en v. Tiller, F. 20 G. 2. Str. 1206. 


( ̃ãͥ) QMMrit of Inquiry. 
e e (Z. 1) When neccfliry. 


{HE want of a writ of inquiry is aided by the ſtatute of eofails. Malin v. 
Fiennings, M. 4 G. 2. Str. 878. 

In an action againſt an overſeer of the poor, if there is a verdict for him, and no 
damages aſſeſſed, a writ of i inquiry ſhall ue. Valentine v. Fawcett, J. 8 G. 2. 
Str. 1021. And a ſuggeſtion ſhall be entered on the roll for that purpoſe, 
B. R. H. 

If there 12 ſeveral breaches, bine confeſſed, others denied, and venire tam, &c. 
quam, Sc. and the j jury omits to inquire of the damages on the breach confeſſed, 


writ of inquiry may.ifſue, Barnes 228. 
(Z. 2.) - How it ſhall be executed. 


| There muſt be the fame notice of executing ; a ' ſeire feri writof i inquiry, as a com- 
mon writ of inquiry. Biron v. Philips, M. 6G. Str. 235. Stead v. Lateward, 


, 11 Ge; Str, 623. Barnes 305. 


The execution of a writ of i inquiry on a Sunday i is void, and the court are bound 
to take notice of 1 it, without being ſpecially aſſigned for error. Hoyle v. Lord Curn- 
wallis, T. 6 GC. Str. 387. 

It may be adjourned after entered upon, like a coroner's inqueſt, or commiſſion 
of lunacy, it being but an inqueſt of office. Coleman v. Mawby, H. 3 C. 2. 


Str. 8 53. 


Where a term's notice of trial is required, there muſt, at the ſame diſtance of 
time, be like notice.of I writ of i Inquiry. Peyton v. Nen, M. 12 G. 2. 


, Ken 1100. 3395 


Award of writ af; inquiry, to inquire by the oaths of honeſt men, omitting twelve, 
is- good. Maire: v. Paine, T. 9 G. 2. B. R. H. 288. 

If there is notice to — of inquiry by ten o'clock, ond: no defence ae, 
the court will ſet it aſide for uncertainty. Jen v. Fowen, M. 14 G-2. Str. 1142. 
At good it executed: before 14 jurors, for it is but an pq of office, on which 
no attaint lies, ,-Chefler'v. Cranes; M. 15 G. 2. Str. 1159. IE 

Aatereſt ſhall be allowed on bills of r and hates} but not on balance of ac- 
nee ee aa eee 20:40; lo Lade acre! 
n affumpfit, and non oſumpht infra ſex. annos i plated, an or esl replied, a0 | and on 
ee er, for . be cannot execute wri e till cl of 
theomipica.. Germs 229. N e ieee 


$74 fs 
de. ** > 46 | * 4 


09 Se A 


dt Pi E A. D 1 5 
b — 7 be executed, till judgment on demurrer.is actually bee. Bade 's 5 
ularities in notice, or in appointment of deputy, are cured by d | 
defence.” .. Barnes 233, 309, 413- | 
On 1 ſiel record replied, plaintiff may give notice of i inquiry on the back of is 
replication. Barnes 249. x 
It no proceedings within twelve months, a term's notice muſt be given. Berner 

1, 294, 304 0. 
1 1 is bad, if the hour is not ſpecified, though defendant ſaid he wodl make 
no defepce ; and the time between hour and hour muſt not be above two. It muſt. 
expreſs the name of the houſe, the county, town and ſtreet. Two days at leaſt given 
to — not to defendant, if appearance. Notice for eleven is good, if executed 
before twelve. Barnes 293, 295, 295, 290, 297, 299, 300, 300, 301, 302, 

1311. 
hs given in the country is good. Barnes 305 Ale 
If plaintiff s name is miſtaken in notice, in E > hall be ſet aſide. 4 310. 
3 to execute before judge of aſſize muſt be general, not on a day certain. 


And Ad 1 defendant (though an attorney) lives * miles from * 14 days. 
Barnes * 


The jury may give intereſt on 2 node, bill of 1 and money lent. Per curiam. a * 
And on din aſſump. for goods fold. Per Mountague C. B. Diſſent. two B. Vernon neceſſary- 
v. Cholmondely, M. 1722. Bunb. 119 

On a writ of inquiry on judgment "hy default, defendant ſhall not give evidence of 
fraud in the plaintiff, for he has admitted the contract to be as plaintiff has declared. 

Boft- India Company v. Glover, M. 11 C. Str. 612. 

If damages are given for neceſſaries provided after the writ of inquiry executed, or 
= the action commenced, it is error, Baker v. Bache, P. 11 G. 2 Ld: Ruym:. 
1382. 

A promiſſory note ſet out in the declaration needs not be proved; but it ſhould be 
produced to ſee if any money is indorſed as paid off. Bevis v. Lindſell, H. 14 G. 2. 

Ar. 1149. 

Note muſt be produced and proved, and if indorſed, the indorſement prijed 3 
not pleading is not ſufficient admiſſion. Barnes 23 3, 234- 


The under-ſheriff cannot appoint a deputy to ſee execution of inquiry ; if he dots, * Z. 4 


the court will grant attachment. Barnes 231. Au pe * 
But if deputy i is appointed under ſeal of ſheriff's office, it is well. Barnes 232. cated, * 
Verbal a r bad ; it ſhould be under hand and ſeal. Barnes 41 3. | 

I defendant, an eſquire, deſires inquiry to be executed before Judge at e 


the court will grant it without affidavit, Barnes 235. 


(Z. 5.) When it may be quaſhed. 


On a contract for ſtock between Al. and B. they depoſit 2004. each in defendant's 
bands; B. does not perform, and A. ſues for depoſit, and had judgment on demur- 
let, and writ of inquiry; but the jury, on a notion that the depoſitant could not pay 
the money without conſent of both parties, gave one penny damages, which the court 
let gige; for the rule of not ſetting aſide verdicts for ſmallneſs of damages does hot 
extend to a caſe where the jury miſtake in point oFlew, Pas v. ane. 


Fo 1515. 
0 Ifplaintiff is ned with a defence, and not prepared to prove his whole de. 


, the court will ſet it aſide. Hall v. Stone, P. 8 G. Str. 315. 
refuſes to et” whereby plaintiff has but one penny damages for al 


the witneſs plaintiff thought could prove his demand declines it, and de ef 


demand, 
* will ſet aſide the verdict. Markbam v. Middleton; N 19 G. on Sr, 1259. 


Hall not be ſet ande, becauſe taken in the name of plaintiff we became 


Ta, after inquiry awarded, but before it is executed... Ait v/ Aan, A., 
d 2 "A 358. 5 
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(2 A. 1. 
In an action 
by huſband 
and wife. 


(2 A. 2.) 
In an action 
againſt huſ- 
band and 
wife. 


(2 K. z.) 
Plea, &c. 
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A motion to ſet aGde an inquiſttion oy be wade & at ay time, 5 before. final judg. 


ment ſigned. Denny v. Trapnell, P. 8G. 2 Wil). 3 
Afi it is is taken before two  perions appointed RO re it ſhall be 


flirts. - ſet aſide. "Ibid. N bern bn ft 


So if it is taken before an under- ſheriff extraordinary, when thi ſworn under- 
chert lives in the ſame town. 151d "Pu 04 
It the jury find % damages, it may be quaſhed, but not for fmallneſs. Barnes 230. 
After no damages found, a ſpecial i inquiry cannot iſſue without leave. Barre; 231. 
It ſhall not be ſet becauſe returnable on a e, Inſtead of day certain. 
Barnes 3 
Nor becauſe it has been Mteies: if reſealed and not uſed before; Barnes 232. 
It may be ſet aſide for exceſſive damages; as if in dower one third of the value of 
the land be given without deducting reprizes ; and for colts, the attorney's bill. 
Barnes 2 34. 
Two hundred and fifty pounds deemed exceſſive for 26 oy falſe impriſonment, 
and inquiry ſet aſide for that cauſe. Barnes 233. 
It may be ſet aſide for ſmallneſs of damages, occaſioned by ſheriff 8 e & im- 


proper evidence for defendant. Barnes 448. 


(2 A.) Pzoceeding and pleading in particular Actions, 
(2 A. I.) In Actions by and againſt Huſband and Wife. 


N tre ſpaſs for entering plaintift's houſe, and taking his goods, in uſum ſuum pro- 
pbrium converterunt, is good. Smalley v. Kerfoct, T. 11 G. 2. Str. 1094. 
In action for a demand not accruing to the wife dum ſola, wife only taken in exe- 


cution for coſts, ſhall be diſcharged. Barnes 207. 


Treſpaſs againſt huſband and wife for taking goods, is 5 though the conver- 
Gon is laid to be to their ule ; , for the converſion is not the giſt of the action, as in 


trorer. Smalley v. Kerfoot, T. 11 12 G. 2. Andr. 242. 
If huſband and wife are eie for her debt, whilſt ſole, ſhe ſhall - diſcharged, 


and he lie, till he puts in bail for both. «dat v. Bearch +a » 31 U:. $ 


Str, 1272. : 


The court cannot give leave to the wife to plead ſeparately from her huſband, 
even where her eſtate is ſettled on her, and confirmed by order.of Houſe of Lords to 
her ſeparate uſe, ſubject to demands on huſband on her account, ſhe muſt plead in 


the nameof huſband and wife, and if he diſavows, inforce the order of the Lords. 


Gordon v. Halpen, P. 8 G. 2. B. R. H. 101. 
If A. and B. are ſued as huſband and wife, A. cannot plead ne unques accouple en 


loyal matri mony, for the legality of marriage is not triable i in perſonal actions, becauſe 


a huſband de facto is liable to his wite $ debts. | Norwood v. Stevenſon, T. 11612 


| Wr 2. Andr. 227. 


In trover, if there is judgment in execution againſt both, the court will not diſ- 


| eburge the wife, unleſs there is fraud and collufion between Plaintiff and the huſ- 
' band to keep her in cuſtody T. 15 G 2. Str. 1167. 


So in battery by defendant's wife, of plaintiff's wife, the court will not diſcharge 
che wife who A only in execution, if it appears there is no deſign to ſcreen huſ- 
band. Finch v. Duin, M. 9 G. 2. Str. wo” bf Langfaf. v. Raus, M. 20 G. 2. 


Will rig. Pte Art; 
If Hu and 2 fel are ;/raken 10 execution, the ifs; cannot. 'be ane e 
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ntiff's attorney muſt give defendant's notice of guardian' s place of abode, 
Fic: Broker, P. 22 G. 2. 1 Vilſ. 246. 


. 4 . 
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E uk an attorney undertakes to appear for an infant, and enters it ou attorndtim, „ (aC. 2.) 


: 


it may be amended, and made per n Straton v. Burges, M. In an action 


1 737 againſt an 


e. | Tr infanc, 
But it have i is not an expreſs undertaking to appear, it cannot be done. Power Malt defend 
ones, . 7. Str. 445. 1 en by guardian. 


An infant-executor, tho' joined with another of full age, cannot be ſued by at- 
torneh. tho' they might ſue. Freſcobaldi v. Kinaſton, M. 1 G. 2. Str. 783. 

If an infant does not name a guardian to appear by, the court will give 
leaye to plaintiff to do it. Stone v. Atwoll, T. 10 C. 2. Str. 1076. 

If infant ſerved with proceſs to appear by attorney, appears by attorney, the 
court will make rule for him to appear by guardian, or plaintiff to be at liberty to 
name one to appear and defend. Barnes 418. 

Plaintiff's attorney ſhould apply to defendant to name guardian, and if he does 
not in fix days, apply to the court to oblige him to do it. Shipman v. Stevens, 
Joon: 2 Wil. 50. 

After plaintiff has proceeded to judgment againſt an infant, as if he was of 
age, he cannot have the appearance in perſon ſtruck out, and have appearance by 
guardian entered. Barnes 41 3. ä 

Arr, W 4 
(2 D. 1.) In Aalen by and againſt an Executor or Adminiſtrator. 


ry; on judgment recovered by an executor, it is not ne- (2D. 1.) 
fo. a ſeire Fert inquiry; on. judg y , 6 (Dia 


_ that it be alledged that the . is dead. Os v. Chivers, T. 11 G. by ,nexeca- | 


2631. 4 tor, 
If the executor of the ſurviving executor. do not ſhew that the firſt exe 


antes proved the will, it is bad; but it is aided after verdict. ' Gradel{*v; 


Tyſon, M. 13 G. Str. 716. Ld. Raym. 1441 ' 
If executor brings action of debt in the debet and detinet, inſtead of debet only; 


it is aided after judgment by confeſſion, by flat. 4 Ann. c. 16, Lee v. Pilmy, 
H. 1 C. 2. Ld. Raym. 1513. 


An executor cannot add a count in his own gs Hooker v. 2wilter. 7. „ 
21 6 2: Str. 1271. 1 Wil ſ 171. 33 $11 , | . e 15 8 


In B. R. calling defendant executor in the declaration, is ſufficient, . a (2 D. 2.) 


ſpecial averment. Holiday v. Fletcher, M. 1 G. 2. Str. 781. Ld. Raym. 1510. In an action 


againſt an 


ln debt on bond, the plaintiff muſt aver that it is A paid by the teſtator's executor. 


| heirs, or that it is ſtil] due. 5 v. Sparkes, 15 2 G. 2. Id. Raym. 1546. 


MD Fiſica: v. Fowler, M. 7 G. Str. 407. 


5 Lo 
+? mn 


5 


ker! 


He may plead judgments, without ſetting forth ths conſideration af them, (- N 
ene admi- 


An erroneous judgment is a good bar, if not fraudulent, ed" Per Eyre. | * — 


Ik an executor does not plead a judgment againſt his teſtator, to the action, he 


; Fs not afterwards plead it to the ore Jegss. Earle v. Hinton, M. 13 6. 


732. 
ere a bond is forfeited/i in the life time of teſtator, the penalty i is the legal 


10 and on iſſue what is due, muſt cover ſo much aſſets; but on a bond where 5 
the day of payment is not come, the aſſets are covered only for the ſum in the 


| 5 0 Bank of England v. Morice, H. 9 G. 2. Sir. 3 5. R. H. 219. 


If to debt on bond defendant pleads, that creditor. by ſimple - contract had ob- 
tained Judgment againſt him in the Sheriff's Court, in debt as upon cuncęſſit ſol- 
bre; according to the cuſtom of London; he muſt add, that adminiſtrator is bound 
0 pay it, às Ik due on obligation; and he muſt ſhew that the contract was made 
Within the city, or it will be bad. Scudamore v. Hearne, H. 12 G. 2. Ad, 340. 
If plaintiff can only have judgment de boms teftatoris ; plene admin ſtravit i is a 
good ples in'oovenant, tho the breach aſſigned is for non · payment of rent in- | 
Las their o/ time. Lyadall v. Dunlapp,, H. 16. G. 2. 1 Vi. 4. 90 
and * — 
plead oft ened 4) ſium 
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keel or adminiſtrator ſuffers judgment by default or | | 
igen e is brought on that judgment, ſuggeſting * he cannot 
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ubaaph ; Nen. 
3158, 22 ; pr + if be dies, uy the aden is againſt his executor or admi- 
ai n H 23 G. 2. 1 Vi ass. 
rene 
» executors, Co. pay 700 i. to ces, to pa 
ing by J bie ba 2 A then to divide among the children, and if Ars Jp 
he ſhould direct, may pl plead plene adminiſtravit, and give retainer in evidence, and 
laintiff will be nonſuited, and cannot have judgment of aſſets quando acciderint; 
Top if defendant dies before the widow and the M the money will be out 
of his hands at her death. Plumer v. Marchant, P - 3 B. M. 1380. 
Aten order to plead iſſuably, he may plead EMEA Tab fled on bond ſince 
order. Barnes 30. 
But after ſuch order the court will not grant further time, that another judg- 


* be perfected, that he may plead it. Barnes 333. 


„„ 
7 


(2 D. 10.) Adminiſtrator ſhall bring action on an aſſignment of bail - bond given to him, as 
dee _ adminiſtrator, and not in his on name. Ruſh v. Ruſh, P. 6 G. a. C. B. Fort. 370, 
— If adminiſtrator of executor has a verdict, * ſhell be arreſted, for there 


ſhould be adminiſtration de bonis non. Barnes 444- 
* D. 11. 


Inan dien Naming defendant adminiſtrator in deckragioms is ſufficient. nt without ſet- 
—— a ting out * adminiſtration was committed to him. Barnes 1 59, 160, 


(2D. 15.) One executor pleads a good plea, the other a bad one, judgment ſhall be againſt 
Judgment one executor only. Baldwin v. Church, P. 1 G. Str. 20. 
—— "or If judgment on verdict is ſigned after teftator's death, a ſecond in debt, on that 
— judgment de bonis teftatoris, whereupon error and jud nt affirmed ; a third ſug- 
it de bonis proprits, and-« fourth on 4 t on the laſt, and executor 


beat bi; all is regular. Barnes — 


(2 E. z.) In Actions by and againſt an Heir. 


) An heir may plead, that he has paid debts to more than the value of the lands de- 
r n ſcended to him. R. on demurrer. In C. B. Buckley v. Nightingale, M. 12 6. 


Str. 665, 


if . he} Pleading in Aſſumpſit. Mhat PAs Jood- 
oe (2 G. 1.) Non Alſumpfit, &c. 


OT ity is bad on ** though after verdict Mar foam 6 
572 9 G. 2. Str. 1022. ; good 


Une (2 G. 2.) Tender. 


Aster an e eee he ſhall not plead tender by the teſtator, 
1 and are always ready to pay. Woed v. Rache, 


G. 2. Fort. 376 | 
1 of 1 n e's not 

2 r 8 G. —4 
ance how eee is peaded, mall ndt make up the book 


* referring to the — 8. tous before 
| et nder bat with eee according ;Wihe fate" Smith v. An. 
e en ear 8 Burner 357. ids 
After general imparlance, W be in the frſt "oi 6 5 
vert ten. ge, 354. yy | | * 
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. 6) Pleading 


F LL A & i x. 


On want of time ſhe the poſt, declaration delivered late, defendant may! . 
20 plead tender after the four days. Barnes 351, 383, 357, 361, 362. 
ip. if plaintiff amends his declaration, defendant may have ſeavè to lea tender 
2x of laſt term, or that plaintiff accept his tender of the preſent. Barner 4 9. IN 
15 Nr pleaded, the placita is no evidence, but an original muſt be has bed . 
Barnes. , 65. my . 6 p #1 7355 MY ane 1 
buy we” | 9 | | i 5 : oy ae 
Wer og 2 G. 5.) Foreign Attachment. d * u. 


| The dendine muſt ſhew, that plaintiff in foreign attachment (wote his debt 
Hatton v. Ty" M. 12 GC. Str. 641. 


(2 G. 10.) Payment. 


It a man is indebted on ſeveral accounts to the fame perſon, and pays money to 
him, it ſhall be on that account which he pleaſes to declare it to be; but i 100 
gives no direction, the creditor may apply it to which account he pleaſes. Goddard 
v. Cox, T. 16 C. 2. Str. 1194. 

A ſtated account cannot be pleaded in bar to an action on ſimple- contract. 
** v. Barnes, M. 20G. 2. 3. N. 9. 


(2 G. 16.) Diſcharge upon Statute for Inſolvent babe 


If A. indebted to B. by ſimple-oontract, becomes a fugitive; inſolvent act peltes 3 
A, returns, and five months after is arreſted for this debt, lies five months in — 


and then gives bond for the debt, and afterwards ſurrenders, and is diſeharged by 
the infolvent act, he ſhall not plead it againſt the bond; for he ought to have ſur» 
rendered in reaſonable time before he was arreſted, or when arreſted, have brought 
bab. cor. and been ſurrendered. R. on demurrer. Knight v. Hh. P. 7 G. z. 
2 Miſſ. 332. 


(2 L.) Pleading in an Action toe Defamation. ab 


(2 L. 2.) Plea. 


N not guilty pleaded, the truth of the words ſhall not * ant to be 

in evidence, in mitigation of damages; it ſhall be pleaded, that plaintiff may 
be prepared to defend himſelf, This was reſolved on at a meeting of all the Jacke, 
Per Lee C. J. Underwood v. Parks, M. 17 G. 2. Str. 1200. 


Where the words amount to treaſon or felony, defendant cannot on general iſſue 
prove the truth in mitigation. Barnes 195. | 


(2 8.) Pꝛoteeding in Actions * 0 Statutes. 


s 111 


(28, t.) Upon the Statute of Mis, 13 —— "Y . of Hue and 


I may be laid, contrary to the form of the ſtatute, in the geber, Mottickv. v. 
Hund-ed of O ſulſton, H. 11 G. 2. P. R. H. 409. Andr. tis, 

If the, record is An to be taken before the ſecondary to tlie chief clerk n well, 
and the court; will take notice without averment, . be Was We Officer? Bid. 
is pot neceſſary to aver, that the high · conſtable was the boy one, nor that he 
wastuch at the time, nor that the juſtice was ſuch. at the aj x Whig, e 
It is amendable, Weben A Peu action. l. q 0 — 42L — 
pn "os vi tus mg inan 

: 1X26 


0. 0 


ö 
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Not guilty. 
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\bobaxigno> HW 909 (2 V. 2.) Dots MEE: 


H E plaintiff needs not ſet out a title, wed he declares © on his own Van, 
Aleberry v. Walby, M. 6 G. Str. 229. 
— —1 the covenant is joint and ſeveral, in an action axainkt o one only, the breach 
0 ned in the neglect of both. Lilly v. Hedges, T. 9 G. Str. 553. 
1! Got um Hack, apud W. conceſit, &c. is not ſufficient, for fa#um here 
does not 4 — a deed, but is an adjective. Nor is this helped by oyer, though it 
pears to be wing Per totam curiam. Moore v. Jones, M. 2 G. 2. Str. 814. 
ZA. Raym. 1 5 
If one 121 in the indenture does not execute, he muſt be excluded by an 
averment; or they may join in the action. Vernon v. Jefereys, M. 14 G. 2. 


* 1246, 


(8 V. 3.) Demurrer to the Declaration. 
85 If. — oyer it appears, that two others beſides the plaintiffs are named in the deed, 
though. they. did not ſeal, defendant may take advantage of it by demurrer, Varma 


v. "Je > 14 G. 2, Str. 1146. 
(a V. 4. Hes. 


( V. 4.) - Advantage cannot be taken of any covenant omitted in plaintiff's declaration, on 


bo vn an action of covenant, without craving her. Ball v. _— M. 4 G. 2. 


Fort. 3 54+ 


« 1 "me . 
— © 4 . 
- U * 4 1 


V. s. To wn AY, for non-payment of rent, it is a bad plea that Aefcdidade before rent 
ord... due, with aſſent of leſſor, aſſigned to A. who, with aſſent of leffor, entered and paid 


rent to leſſor. Joes v. Cowell, M. 10 G. 2. B. R. H. 343. 


* 
* ; L TTL. 7 18 — 4 


| RY 11.) A diſcharge i in aotore of: a releaſe, without deed, in ſatisfaction of all demands, 
Releaſe. cannot be pleaded in covenant ; for covenant by deed muſt be diſcharged by 


deed, Rogers V. Payne, P. 8 G. 3. 2 Wilſ. 376. 


| ade i 49 That the houſe was burnt down, and not rebuilt by leffor, who was obliged 
Plew tea to do it, is no plea. Monk v. Cooper, P. 13 G. Str. 703. Ld Raym. 1477. 
breach for Nil habet in tenementis cannot be 2 if wa e is by indenture. Painer 


— 4 Ekins, M. 2 G. 2, Str. 817. Raym. 1 
That another was ſeized in fee before the demite amounts to nil habet, Ge. 


5 bid. 8 | 
ben 12 > FY\ 8 * (2 V. 17. + Judgment. 


[ - 3 1 1 4 , 1 " : 5 o 1 , . 


11 Breark I is affigned for non- payment of rent, and for not repairing, on $7: 
ment of what is due for rent, Proceedings as to that ſhall ſtay. Anon. T. 1 17G Ss 


Wilſ. 75. 


1 . * 80 * 92 * to: \ + þ ” ack To; 


„Adab 44 ©» 728 (2 W.) Pleading in Debt. . | ih | | * 


E .9203brvs n dig Jonas: 


* W . A „ol 343 137000 . 2.) What Procek.” - 9 
D EBT "ta 7575 R. by original.” Senb. Per Hardwicke C. 1. Bo Butnd v 


7 fy Tr) 109 * Ts 


1 2 G. 2. B. N. 377. | 
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* * AM. dE A 1D k M. 8135 
ater to the exigent ſhould be delivered to the. ſheriff before return, 15 w. 4) 
Bare 319: IEA M nige * 
If defendant becomes a p Rey! tear the 25 and befody the return of exigent 
on ca. ſa. proceedings ſhall be ſtaid. Barnes 321, 


Return of proclamation,  ** that they were made as by the writ commianded, a 
good. Semb. Barnes 322. 


Whilſt the writ remains in ſheriff's kands, tho' after tlie nee Py 5d 


may be allowed on con: Barnes 323. 

586919. 991 4D 5 
If capias en recites a a ſpecial original, ſpecially ex reflin the — (a W. 6.) 

action, the ſheriff muſt take ſpecial bail, "ho "the KT 1 is W marked * 22 1 8 

bail. Cracraſt v. Gledome, P. 4 G. 3. 3 B. M. 1482. 

Proceſs of outlawry is not within 12 G. 1. c. 29. Jbid. AY 
Cane © cannot reverſe outlawry, without giving ſuch bail as the law | re- 
ires / 

T If the caſe originally required ſpecial bail; and defendant ſtands out 60 en out- 

lawry, he cannot come in and appear to the outlawry, without putting in ſpeci 

bail, and the filacer ſhall not iſſue a ſuperſedeas till then, Campbell v. Daley, a 

6G.-3- 3 B. M. 1920. 

Arreſt on cap. utlagat. is bad on Sunday. Barnes 31 9. 
as, alias & pluries, may iſſue all together in order to an outlawry, And no 

Andie for bail is required, nor any date to the writs. Barnes 322. 

On plaintiff's death, and no adminiſtration, priſoner on cap. atlogat. ſhall” 15 

liſcharged, Barnes 366. 

Priſoner on capias utlagatum diſcharged by inſolvent act, cannot be taken on a 

new cap. utlagat. Barnes 378. 


; 

1 
ill 
| 

4 
l 


"AD * 0 me LN Declaration in Debt. 


| SOLE +287 10 fa ve 
On a certificate of the commiſſioners of _ army-debts for 105 J. 85: 54 :c (21 w. 7 | 
farthing, the demand (which it was neceſſary by the ſtatute to make) had been Mat they te 


made for 105 J. 18 5. 6 d. farthing, and plaintiff was nonſuited. Pallifer v. Ord, — ache © 
P. 1724. Bunb. 166. manded. 
On a recognizance againſt bail, muſt ſhew at whoſe ſuit defendant Joins os W. 10.) 
bait, and for what ſum the ſuit was brought. Park v. e M. e G. 2. _ .. . 
1 2 1293 2 niza nce, Ec. | 


# 3, _w_ D293; 
On a judgment of nonſuit in an inferior court, it is not nen to ſet forth (: W. 12.) 
that the plaint in the court below was levied for a cauſe of action arifing Upon a judg- 
a Gap its juriſdiction nor is it neceſſary to ſet out the plaint and ſubſequent =— * 
proceedings; it is enough if the nonſuit is laid to be e and recorded at a 


Ly 19 1 


court held within it's juriſdiction. Murray v. Wilſon, H. 25 G. 2. 1 Will. 31 6: 2707 de 


If there is judgment for 388/. os. 19. and debt is 8 on it for 388 / ola W. 13.) 
omitting the penny, it is variance, and cannot be cured by a remittit of the 1 tiel 
penny, for that muſt be before judgment. Coy v. Hymas, M. 16 G. 2. Str. 1171. record, nil 

On nul tiel record pleaded, B. R. will not make an order for the proper officer debet, &c. 


of B. B. to attend with record, there muſt be a certiorari. Fefe v. Brown, 


7.33'& 34 C. 2. 2 B. M. 1034. #7 10 inden 
Tay 1 
Nil debet is no plea to a bail-bond. Mills v. Bond, NM. 7 G. Fort, 363 2 17.) 
m_ Maybew, P. 4 G. 2. | Fort. 3674184 55z il debet, 
f nil debet is pleaded in a qui tam action, defendant: cannot give in evidence, 2 | 


record of recovery againſt him for the ſame forfeiture by another e Bredon 
v. Harman, P. 12 6. Str. 701. 


Where matter of fact i is the foundation of the 1 nah. a fl 2 
ducement to it, as in debt for rent on an indenture, 6 . bir 4 
ut e 


| pleas but where the ſpecialty is the foundation, an 4 the ff 


- 


4 | * P .L E A D E 1 R. 
4 | | | 


„ 10 debt for non-perſonmance of a corenant to accept and pay for ſtock, there 
59 on "1 nil deber is no plea. Warren v. Conſett, T. 13 G. Ld. Raym. 1500. Hr. 778. 
i due on bond may be. good after verdict, tho" bad on general demurrer. 
Ann... M; 27 GC.-2.. 2 FW io. 1 ole ods Hoh net 
I ſet-off may 1 to debt on a bond, conditioned for the payment of an 
annuity ot growing ſum. Collins v. Collins, T. 32 & 33 G, 2: 2 B. M. 820, 
2 The'whole penalty of a bond cannot be ſet aff. (And Q. Whether under a 
penalty: of a bond for performance of articles, which ſounds only in damages, the 
ſum really due for damage ſuſtained can be ſet off?) Nedriſfe v. Hogan, T. 
330 34 G. 2. 2B, M. 1024. 8 


(2 W. 18.) On nen oft fadtum pleaded to debt upon articles, defendant may give lunacy in 
re eſt fac- evidence, and plaintiff will be nonſuit. Yates v, Boen, M. 12 G. 2. Str. 1104. 

; If a bond is void a6 initio, the facts, which make it fo, may by law be averred 
and ſpecially pleaded; e. g. that the bond was given to indemnify againſt a note 

given to ſuppreſs evidence on an indictment for perjury. Collins v. Blantern, P. 

7 G. 3. 2 il. 341, 347, bo 4 

Such plesa ſhould conclude, that the ſuppoſed bond zs void in lau, et boc, Sc. and 

therefore prays judgment, and this may be pleaded with nan eff fattum. bid. 


(: W. 22) To plea of infancy, to afump/it on a farrier's bill, plaintiff muſt reply generally; 
Within «ge. neceſſaries for the infant, not neceſſaries for his horſe. Clowes v. Brooke, M. 12 G. 2. 
Replication. Fr. 1101. Andr. 277. | 


(: W. 23.) : Ifdofendant pleads, that it was corruptly agreed, &c. plaintiff may reply that the 
— note was given for a juſt debt; abſque hoc that it was agreed modo et forma, as de- 


Replication. fendant pleads. Cooke v. Ratcliffe, T. 9 G. 2. B. R. H. 287. 


( W. 2g) _ A bail- bond to appear on a day out of term is void. Mills v. Bond, M. 7 G. 
The tas. 23 Fort. 855. *Y: | . : 5 . 
1 15 2 A bail- bond may be afligned by the ſheriff after he is out of his office. Hange 
a ſheriff, &c, V- He T. 8 G, Fort. 365. : 
colors eli. A bail- bond is good, though made two days after the return of the writ ; for de- 
fendant has four days to put in bail. Belgardine v. Preſion, P. 8 G. Fort. 36s. 
If the bail-bond is for more than the ſum in the writ, it is not void; it is only a 
miſdemeanor in the officer. Jenym v. Geeftrey, H. 3 G. 2. Fort. 366. Ruhr v. 
Ruſh, P. 6 G. 2. C. B. Fort. 370. 
Ball- bond is good, though the indorſement of the writ is different from the 
ac etiam, Fromanteel v. Miliiams, H. 3 G. 2. Fort. 367. 
If the aſſignment is ſaid to be /gillat. & atte/iat, it is well, though not ſaid to be 
under hand and ſeal. Mattyns v. Harris, H. 3 G. 2. Fort, 367. 
If the proceſs is in trover, and the condition of the bail-bond to anſwer to a plea 
of treſpaſꝭ, yet it is good ; the ad reſpond. is ſurpluſage. Davenport v. Parker, M. 
46. 2. C. B. Fort. 368. 
If to a bail- band given to the priſon-keeper of the Marſhal's Court, the ſtatute be 
pleaded, and that &. ſued forth of the Palace, it is bad; it ſhould be ſued forth of 
the Court af the Palace. Derby v. Roſe, H. 8 G. 2. Fort. 370. 
©” To take advantage of a bail- bond's not being made to the officer by the name of 
his office, aer of the bond muſt be prayed. Darby v. Hammond, P. 8 G. 2. 
Fort. 371. ; a | EPS a 
One's pecial original returnable coram dom. rege, ubicunque tunc fuerit in Anglia, 
A &; bail-band without the Aue, Fe. is good; for there are no fat farms of words 
.*»- >) for theſe bonds, and if in ſubſtance they ate to appear according to the deſign of 


- 


* 


the wit, it is ſuffic ient. Sthuttleworth v. Pilkington, T. 14 G. 2. Hr. 1155. 

BHhHail-band on as attachment (except qut of Chancery for want of appearance ot 
anſwer) is void. Barnes 64. | TIEN ITE 

hf ATT, | f 


* 


. 
- 
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| (2 w. 26) he deedaut muuſt ſhew at what game the mone was loſt. Clborne v. Stack. 


C. 2. againſt 2 
1 


! 


% wo 0, 8 4 0» "Mi 517 
Mean intereſt bas been paid after the day upon an old bond (Where the only (2 W. 29.) 
ener of payment is the length of time) Aefeudant muſt plead upon flat, 48 5 . 1 
16 Moreland v. Bennet, M. 11 G. Str. 65222. 117 5 4 , 
If payment in full is pleaded, it is ſufficient if it is proved that plaintiff-accepted 
ade um paid as in full. Price v. Brown, H 12 G. Str. 6 ũ -.. 
luadebt on bond from defendant's teſtator and A. jointly and ſeverally, if defen- 
_ dintpleads that teſtator in his life-time, and A. paid off the bond, and plaintiff re- 
| plies; they did not pay it mods et forma, &c. and it appears, that teſtator paid part in 
© hislife; and A. the reſt after his death, this does not maintain the plea, Hudſon v. 
 Stakvood, T. 8 (3.2. B. R. H. 133. e 
It is now an invariable rule, that if there is no demand for money on a bond for 
20 years, the judges will direct a jury to find it fatisfied, from the preſumption 
arifing from the length of time. Gratwick v. Simpſon, H. 1740. 2 Athyns 144. 
If the bond is conditioned to pay on or before, payment before the day, ſcil. ſuch a 
day, is good. Anon. T. 3 G. 3. 2 Wilſ. 173. | : Fa 
If money is payable at or before ſuch a day, and is paid before, it ſhould be plead- 
ed, paid at ſuch precedent day; and plaintiff may reply, not paid that day, nor be- 
fore, nor after. Fletcher v. Hennington, P. 33 G. 2: 2 B. M. 944. 


— 


A releaſe by plaintiff's teſtator's will ſealed, cannot be pleaded to debt on bond, (2 W. zo.) 
Parſons v. Coward, H. 10 G. = =. H. 357. 8; Releaſe, 


. ., 
22 ® . 
* « 
.-Y 


If on juſtifying bail, proceedings on bail-bond are ordered to be ſtopt, and bond (2 W. 31.) 
to ſtand for ſecurity; and, after judgment in original action, plaintiff proceeds on N — 
bond, defendant cannot plead comperuit, &c. Barnes 85. m. 


To debt on bond for a receiver of rents to account, and behave himſelf as a ſteward ( W. 33.) 
ought to do, if defendant pleads he received but one penny, which he paid to obligee, 8 
it is bad; for he ſhould alſo have pleaded, that he had behaved as a ſteward ought. n 
Eletcher v. Richardſori, M. 10 G. 2. B. R. H. 322. _ | | 
If A. gives bond, conditioned to pay B. ſo much money as C. is awarded to pay 
him, and C. is awarded to give B. a promiſſory note, it is within the condition of the 
bond. Booth v. Garnett, M. 11 G. 2. Andr. 28. PERS! 50 
I defendant in debt by churchwardens, on a bond to indemnify pariſh from a 
baſtard, pleads non damniſicatus; replication he did not provide, and pariſh paid 51.; 
rejoinder, he did provide; and verdict for plaintiff; judgment ſhall not be arreſted, 
becauſe it does not appear on the record that the child was born in the pariſh; for 
the court will intend it was proved at the trial. Cooke v. Pettit, P. 26 G. 2. 
„„ e abi wie 

The only pleas to bond to indemnify, are, non damniſicat. or by plaintiff's own 
fault. Halland v. Malken, J. 33 & 34 G. 2. 2 Will. 0606. 
Wherever defendant pleads performance, plaintiff muſt aſſign an abſolute breach; 
but this is not neceſſary, if he pleads a collateral matter as a releaſe. Tryon v. Car- 
ter, M. 8 G. cited and agreed to, Fleteber v. Hennington, P. 33 G. 2. 2 B. M. 944. 


n debt on recognizance of bail, if the record is conditional, and the declara- (2 w. 484 
tion not, plaintiff cannot have judgment. Barnes 06. Nl - 
. a from Scurphey, in judgment, to Curpbey, in recognizance, fatal. 

1 4757. ; 1 0 
„„ pf} = 


. # 


E in debt for rent againſt defendant as aſſignee of a term, he pleads he Has made (2 W. 48.) 

aturther aſſignment before the time for which the rent is demanded, and plaintiff — fg 7s 

2 non affignavit, he cannot give fraud in evidence. Lekeux v. Naſh, H. 18 G. 2. non demi. 

Ml babuit in tenementis, is a bad plea to aſſumpfit for the uſe and occupation ih 
lands; and in debt for rent on deed- poll, it mult; be, N had nothing a 'e 
time pf action, or at any other time. Leuis u. Willis, H. 2 56. 2. 1 ie 


4 $4 | 
14 4 81 -,taf WET 
» | * 
2 4 3 | n 
| ; 5 - . : 1 44 
| | FP ” 0 
„ . ; 


Sag 3 


* 


* 4 * * 1 * mY an] * 
* , T.. or « / > 4 * * 5 o 
- - 0 : 
* - 4 — 
: , 


8 . 


% ” | C3 » } | L s ; : ö a 
ga W. 50.) In debt for rent, that A. a ſtranger, before rent due, entered and turned defer. 
niry and ant 175 ee. and ſtill keeps him out, and that A. at the time of his entry 
3 | # a 


expulſion, Was, now 1s. ized in fee, is not a good plea; he muſt ſhew a higher title 
Cobper v: Young, T. 556 G. 2. Fort. 360. K's ; 
That A. at the time of the leaſe was, and is ſeized in fee, is bad; for it muſt be 

plead ae prior. Cooper v. Nung, P. 8 G. a. nnn 
That A. having a rior and better title, evicted defendant, is not ſufficient; de. 
fehdant'muſt ſhew what evictor's title was. Jordan v. Twells, M. 9 G. 2. B. E. 


dae mn 
Defendant muſt ſhew, that evictor had a title to enter. Vid. 
Muft ſhew by what proceſs he was evicted. Did. 


5111 * 
(2 W. 51) Judgment in Debt. 


| In debt on bond, where a ſet- off is pleaded, tho' judgment ſhall be entered for 
no more than ſhall appear to be due to plaintiff after the ſet-off, yet the pe- 
nalty remains a ſecurity againſt future breaches. Collins v. Collins, J. 32 & 33 
G. 2. 2 B. M. 820. 8 


(2 v.) Pleading in Dower, Dower unde nil habet. 


(2 V. 1.) The Proceſs. 


| ROCLAMATION muſt be made 14 days before the return of the ſum. 
mons, or the grand cape ſhall be ſet aſide. Freeman v. Canbam, C. B. p. 
8 G. 2. Barnes 1. | 


(2 V. 10.] If plaintiff replies a ſentence in the Spiritual Court, in a ſuit by a third per- 
= uw, fon againſt her for adultery, in which the deceaſed was no party, dcecrceing that 
Replication. ſhe was the wife of the deceaſed, it is bad; for there can be no trial but by the 

biſhop's certificate; and beſides, this ſentenee is only evidence, and therefore can- 
not be replied. And this is the general iſſue, to which no new matter can be 
ied'z and there muſt be ſuch a replication as will join the iſſue, and awarding 
the writ to the biſhop is the iſſue. Robins, vid. v. Crutchley, P. 33 G. 2. J. 336 
34 G. 2. 2 Vi. 118, 122, 127. | 
The biſhop muſt return the fact, and not the evidence, Eaſterby v. Eafterby, 
C. B. M. 7 G. 2. Barnes 1. 


(2 Y. 19.) Judgment in Dower, 


Damages ſhall be given 4 morte viri, tho demandant has not ſhewn any de- 
mand of dower in pas, unleſs the tenant pleads tout temps priſt. Dobſon v. Dotſon, 
P. 7 G. 2. B. R. H. 19. Ty PEN 23h 

Damages ſhall be given till the demandant has ſeiſin, tho' ſhe had a writ of 
ſeiſin a year before. Bi Sr, | 


On a writ of inquiry, the damages ſhould only be the third of the value of the 
land, after deducting reprizes, from the death to the time of awarding inquiry. 


Barnes 234. 1 55 | * 
e (2.2) Pleading in Ejectment. 
a hv #4 "> hy % ' 1 Ka | 6 N | = | | | 
Amd booze . 
„ 5 ts (2 Z. 1.) Declaration. 
ie | 
(2Z, 1.) E RV exact deſcription is not equally neceſſary in ejectment as in a præ- 


| Muſt demnd W cipe. Cottingbam v. King, T. 31 G. 2. 1 B. M. 623. 


* cer= Nor ſo much ſtrictneſs as was formerly required in ejectments; nor ſuch exact- 


neſs that the ſheriff may know without any other information; for plaintiff is to 
ſhewrand take poſſeſſien at his peril, _ Bid. | CEE ITE IU 
nn EE ET 
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e Ke 46 mund  toflure generally, is, joitied with lands, will be 12 4 + Lp ver⸗ . 
. tho the kind, of common not expreſſed, Newman v. Hold ald, E. 7 
N 54- 


f. 190 actes of mountain, goed in Ireland, where mountain eterſye Bhs N 
t kather than the ſituation. Ld. Kwaare v. Fiſher, M. 4 G. Str. 7¹. | 
Of the part of a houſe, if by the pleadings it appears what part. "Sul * 
Tagrave, P. 12 G6. Str. 695. 


Oft part of a houſe, as, locum vocatum a paſſage room, and aſcertained i in hat 
part. Bindover v. Sindercombe, H. 13G. Lad. Raym. 1470. 


Of parceſlu arez, parcelia pomarii, parte piſcinæ, if ſufficiently deſcribed by the 
abuttals. Id. 


Of clauſo paſture vocat. five acres, containing five acres. Mid. 
Of meſſuages and lands, with common of paſture, cum pertinentiis, good; for it 
shall not be taken for common in groſs, and the cum pertinentiis ſhall relate to the 
land. Baker v. Roe, TJ. 8 G. 2. B. R. H. 127. 

Ejectment lies not for a meſſuage, garden, and a tenement. Goodtitle v. Mal- 
un, P. 2 G. 2. Str. 834. | 

It lies for alder carr, in Norfolk. Barnes v. Peterſon, M. 10 G. 2. Str. 1063. 

For cattle- gates, in Yorkſbire. Per Lee J. Ibid. : 

For a beaſt-gate in Suffolk: it imports land and common for one TTY Ben- 
nington v. Goodtitle, H. 11 G. 2. Str. 1084. Andr. 106. . 

Cattle-gates ſhall be underſtood to mean common of paſture for cattle; and 
after verdict, for common appurtenant. Metca if v. Roe, M. 9 G. 2. B. R. H. 107. 

The court will not confolidate declarations in ejectment againſt different per- 
ſons, tho the title be the ſame in all. Smith v. Crabb, H. 14 C. 2. Str. 1149. 

It lies by the owner of the ſoil for land, part of the highway; for he has a 
right to all above and under ground, except only right of paſſage, and ought; to 
have ſpecific remedy to recover the land itſelf, Gcodtitle v. Aller, H. 30. G. 2. 
1B. M. 1 

Land is 2 efficient deſcription, tho' part of a houſe is built by encroachment 
upon it ; for plaintiff claims the land, not the nuſance, and more latitude is al- 
lowed in ejectments (Where ſufficient certainty is enough) than in real actions. 
Eid. | 

- (Aﬀter verdict and affirmance of judgment there) theſe deſcriptions were e held 
ſufficient in Feland. 
In the county of R. without naming a vill. 


Town and tenement of B. and the fairs and markets thereto belonging. 
narter. ! 


Part of S. M. and D. 

A large deer- park in the county of R. 

A ſmall park or field in the poſſeſſion of Foy (not faying where.) SS A 

And altho' the quantity and quality of the land is not en calls 2.5 | 
King, T. 31 C. 2. B. M. 623. 585 60 | 

Ejectment lies in C. B. for land in Wales. Barnes 181. 101 % 2857.6 03446) 

For one meſſuage or tenement, bad. Barnes 173. £430 

$0 for a meſſuage in A or B. or one of them. Barnes 184, " 

If there are feveral ejectments againſt different perſons, 404 all the cjeftments 
for the ſame premiſes, they! {hall be conſolidated. Barnes 176. 


here can be no alteration in the declaration in the iſſue, from the firſt decla- (2 Z. 2.) 


4 delivered, only in the defendant's name. Baſs v. Bradford; M. 12 6. Ix. 
2 Ld. Raym. 1411. | 
The court. will, on conſent but not 1 give leave to enlarge the time of | 
the demiſe. - dup: 994 v. Gray, M. 9 G. 2. B. R. H. en n JT 4» 86 
1 EI 2 | | TWO a6, Og” \# eme nuR 
N 8S 4 * W. * — * 15 22295 zuid :s 
| | (22 17 bi. 444 1 e i 01 10 „nis! 
D 1500 ION reinen e 15} 0 1515 elo0 | 


lf an affidavit, on which a motion is is orig made, is intitled-in. the name 
of the caſual ejector, and the rule to ſhew cauſe, &c. is in the name of the tenant © 
in Polleſſion, it is wrong, and the rule ſhall be diſcharged ; for it 1 - be a 
ifferent 


1 
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different bait” and a rule in one cauſe cannot be ſupported by an affidavit ; in ano- 
ther. Dopenport v. Jackſon, P. 12 G. 2. Andr. 308. 
If ſervants tefuſe to call their maſter, or to take declaration, the court will 
order leaving it at the houſe to be good ſervice. 2 v. D * 10 G. 
Str. 575. 
If 4 in poſſeſſion refuſed to appear and make Send, there... is no relief,” 
Goodright v Hart, P. 2G.2. Str. 830. N. B. This was before, and was the 


occaſion of the fat. 11 G. 2. Vide infra. 
If landlord obtains a rule to be made defendant, the plaintiff at trial muſt 


prove that defendant or bis tenant was in poſſeſſion. Smith v. Mann, T. 21 & 22 


If copy of declaration is tendered to wife of tenant in poſſeſſion, in the ſhop, 
the notice to appear is offered to be read, but ſhe goes away, and declaration is left 
in the ſhop, the court will grant rule to ſhew cauſe, why not good ſervice; ſo, if 
tenant keeps out of the way to avoid being ſerved. Doe v. Roe, P. 5 G. 3. 2 Wil 4.263. 

The court (of B. R.) will not order the landlord to be made defendant in = 
room of the tenant in poſſeſſion, on an affidavit that he is a material witneſs, 
Bourne v. Turner, T. 11 G. Str. 632. 

In ejectment for a chapel, the parſon cannot defend only for a right to enter 
and perform divine ſervice, notwithſtanding Salk. 256, Martin v. Davis, M. 


5 G. 2. Str. 914. 


The court will order an infant leſſor of the plaintiff» to name a good plaintiff, 


to be anſwerable for coſts. Noke v. Windham, P. 12 G. Str. 694. Throgmorton 
v. Smith, P. 5 G. 2. Str. 932. Birchman v. Noright, T. 7 G. 2. B. R. H. 56. 
But not a leſſor Having privilege of parliament. Preſton v. Lingen, M. 8 G. 
Str. 479. : 
Defendant need not plead the ſtatute of limitations, for plaintiff muſt ſhew a 
right of poſſeſſion as well as of property. Taylor v. Horde, H. 30 G. 2. 1 B. 


M. 60. 
If ejectment is brought by one claiming as heir of a copyhold, and the lord 


of the manor, who claims by eſcheat pro defectu bæredis, applies to be admitted to 


defend with the tenant in poſſeſſion, or alone; the court will direct the lord to 
bring ejectment againſt the heir, and the heir to be admitted to defend with 
tenant, or alone ; if the lord refuſes, they will diſcharge his rule to be admitted ; 
if the heir refuſes, they will admit the lord to defend. Fair-claim v. Sham-title, 
H. 2 G. 3. 3B. M. 1290. 

Tho' declaration and ſubſcription i is ned to wife through a window, and 
then fixed to the door, and huſband owns the receipt, it is not good ſervice, 
Barnes 171. 

But if declaration is tendered (through a window) and refuſed, and violence 
threatned, tis ſufficient to leave declaration, Barnes 174. 

Or if tendered, and on non- acceptance left on the floor, and the ſubſcription 
read, ſo that the tenant who had retired might hear, good. Barnes 185. | 

And where tenants; abſcond, court will order ſeryice on a ſervant to be good, 
Barnes 188, 189, 190. 

Or if Junatick, on the perſon who has the cuſtody. Barnes 199, 

So, if declaration is delivered to a daughter or a father, and owned by tenant, 


tis good. Barnes 175, 176, 183, 
If tenant abſconds, declaration delivered to ſeryant, and another Ant on door, is 


good. Barnes 173. 
Declaration * be delivered before the eſſoin- day of the term, or no o judgment 


till next term. Barnes 172. 


Declaration of Trinity, with notice to appear next Hillary. appearance. of Mi- 


chaelmas is bad. Barnes 250. 


3 on church wardens and overſcers, for a houſe they rented for lodging the 


1 Barnes 181. ö 
Aff t of ſervice c on. wiyes of 4. and B. who, or one of nend aye tenants, bid. 


Barnes 174. | * 14 ak Hom 246 10 a. iter | 
So, on 4. B. tenant, or C, his wie Barnes 173- Ny rw. K e Nr OA 
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bo 6h the wife of tenant, as ſhe informed deponent, and he believes, good. * 


Barnes. 194. 
L 


refuſes to appear, only joined. Barnes 172 Wh 
$o.if tenant has quitted poſſeſſion, Barnes 175. 
© Tenants are not obliged to appear, though indemnified. Barnes 1732. 
Eje&ment on vacant poſſeſion in London of Middleſex may be moved any time 
in term. Parnes 172. e 
Notice to appear given in beginning (though not firſt day) of Michaelmas term, 
in London, good. Barnes 175. | ern 
Appea 
_—_7. 3 
Landlord is not made defendant in caſes of vacant poſſeſſion (except within the 
act concerning landlords and tenants by leaſe, with clauſe of re-entry) but he that 
firſt ſeals leaſe on premiſes mult have poſſeſſion, Barnes 177. q 
Though defendant confeſſes leaſe, &c. he may afterwards move to ſet aſide ver- 
dict for variance. Barnes 175. 


4 N 1 \ 


(2 2. 4.) Judgment. 


If a mortgagee brings ejectment, the court will order him to ſhew cauſe, why 
on payment or bringing into court principal, intereſt and coſts, proceedings ſhould 
not be ſtayed. Anon. H. 7 G. Str. 413. | 
' Caſual ejector cannot confeſs judgment. Hooper v. Dale, M. 9 G. Str. [IS 

If plaintiff had rule for trial at bar, but it being on wrong demiſe, delivers new 


ejectment, the court will not grant new trial at bar, but on payment of coſts of the 


ormer ejectment. Ld. Coningſby's caſe, H.g G. Str. 548. ; 

Plaintiff ſhall not proceed in new ejectment, till he has paid the coſts of the firſt, 
though he has brought writ of error. Grumble v. Bodilly, T. 9 6. Str. 554. 

If there is judgment for defendants in ejectment on the demiſe of huſband and 
wife, (the remainder being in the wife, who proceeds after her huſband's death) be- 
cauſe tenant for life, though a papiſt, educated abroad, may conform; and on his 
death, wife brings new ejectments againſt ſome of the former defendants and others, 


the court will ſtay proceedings in the new, till the coſts of the old are paid. Doe 


v. Hatherby, P. 14 G. 2. Str. 1152. 
In ejectment on two demiſes of different lands, judgment to recover terminum 


ſuum, in the ſingular, is good. / orral v. Bent, T. 3G. 3. Str. 835. a 
After judgment, on re-entry for non-payment of rent, and before writ of poſſeſ- 

fion executed, the court will tay proceedings, on payment of rent and coſts, Good- 

title v. Holdfaft, P.4 G. 2. Str. goo. | | wm £7 


I there are two counts in the declaration on two demiſes of different perſons of 


the ſame premiſſes, and judgment is entered for plaintiff on one count, and for de- 
fendant on the other; the court, on error, will interpret the tenementa predift, as to 
the ſecond, to mean the term in the premiſſes, and it will be well. Fiſher v. Hughes, 
T.5G.2. Str. gos. | ES, 2 

Or if the judgment is, that plaintiff recover his terms (in the plural) on two de- 
miſes of the ſame premiſſes for the ſame term, both as to commencement and du- 
nion; on error brought, the court, in order to ſupport the judgment, will intend, 
that the two leſſors were joint- tenants, and made ſeparate leaſes. Morres v. Barry, 
H. 266. 2. Str. 1180. Wilſ. 1. 2 4 — 


* 


19 
j 21]. 


I judgment is regularly ſigned, but without loſs of trial, it may be ſet aſide n 


payment of coſts and taking notice of trial. Jn B. R. as in C. B. Doabbr vl Paſſer,'! 
N G. 2. Str. 975. e e e eee 
The notice muſt be to appear on the firſt day in full term, not on the eſſoin-day. 
Holdfaft v. Freeman, J. 9 G. 2. Str. 149. ME TB 4145, NO pe 
hs court cannot ſtay proceedings after ſpecial verdict in ejectment, though the 
leſſor of plaintiff s title is at an end; for he may proceed for. damages and ooſls. 
Thruftout V. rey, M. 10 G. 2. Str. 1056. 33 5 33 
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rance muſt be entered with filazer, and marked on common rule. 
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Litidlord is not to be made defendant without tenant in poſſeſſion, though he 
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ſequently, cannot controvert. plaintiff's poſſeſſion, which is part of his title. 


ment proves. nothing; therefore they muſt be proved, and the occupation, mult be 
within the time laid in the demiſe. R. by all the judges unanimouſſy. Afpin v. Par- 
e. 9G Ho 05s ol poo lH rok a not? 


bavoaq od Rum notion tr 
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Leaving beer in an alehouſe - cellar, is keeping poſſeſſion, and if; f 
eee c e N er end enter. 
M. G. Ses, 1864. inn nde Dent, 
Gch eid d D475 TOTES 4; ngen een ade iashasteb bas 017% l. 
On the application 5 the mortgagor, or his ante, of the equity of rede. 
tion., e court will ſtay proccedings in ejectment on payment of principal \ aL 
and coſts, without paying money due on a bond]; but not if it was an heir, arch 
v. Onalty, 2) 0.2, ,. or, 1107. AGF. l.. n we 
There ſhall be a rule for judgment, on affidayit of the meſſuage being em ty and 
door ſhut, of leſſor entering by ſtanding in the threſhold, and taking hold of th 
knocker, leaſe, entry, cuſter and delivery of ejectment. Bidgood v. Hawes, P. 
8 Ca, B. R. H. 112. wg Mts, OE: 

On ſtaying proceedings on payment of arrears of rent and coſts, the landlord 
ſhall only allow land- tax for the rent, and not what was paid more on account of 
improvements. Teo v. Leman, T. 16G. 2. Str 1191. Hilſ. 21, 9. How came 
the premiſſes to be aſſeſſed at more than the real rent? 

On payment of principal, intereſt and coſts, the court will ſtop proceedings in 
ejectment on a mortgage, and on the bond for performance of covenants ; and will 
diſcharge defendant ort of cuſtody, though he had agreed to convey equity of re. 
demption to plaintiff, if plaintiff has not tendered him a conveyance to be executed. 
Sernner v. Stacey, M. 18 G. 2. Will. $0. | 

If landlord (by virtue of „at. 11 G. 2. c. 19.) appears along, and after judgment 
for plaintiff brings error, plaintiff cannot have execution till error determined. 
Jones v. Edwards, M. 19 G. 2. Str. 1241. | 

If leſſor of plaintiff dies after iſſue joined, and before the aſſizes, and plaintiff is 
nonſuited becauſe defendant does not confeſs leaſe, &c. executor of leſſor ſhall 
not haye coſts taxed on the common conſent- rule. Thraſtout v. Bedwell, T. 26 C 
27 G 2. 2 Will. 7. 

A judgment in ejectment is a recovery of the paſeſian without prejudice to the 
right ; and he who enters under it can only be poſſeſſed according io right; and 
he who recovers a paked poſſeſſion only without right, can convey no other to his 
feoffee. Taylor v. Herde, H. 30 G. 2. 1 B. M. 60. 

On a ſpecial verdict it ought to appear, that leſſor of plaintiff might enter at the 
time he brought the ejectment. Bid. | 

A leaſe under a power made unfairly, and in prejudice of thoſe in remainder, 
found in the cuſtody of the maker at his death, ought, at the trial, to be preſumed 
to have been ſurrendered, to let in theſtatute of limitations. Vid. Vide Poiar. 

One who recovers land, part of a highway, muſt recover it ſubject to the eaſe- 
ment, and the ſheriff muſt deliver poſſeſſion ſubject to it. Goodtitlè v. Alter, H. 30 
Ee PID 
If in ejectment againſt two, one dies after iſſue, but before trial, the death muſt 
be ſuggeſted on the plea-roll, but need not on the /t privs roll, it muſt be award- 
ed, that proceedings ſtay againſt the deceaſed, but no need of quod quer. nil capiat; 
and judgment mutt be, not for a moiety, but that plaintiff recover his term, but he 
muſt take execution for no more than he has a right to recover. Far v. Denn, 
T. 30 & 31 G. 2. 1. B. M 362, | 


The nominal plaintiff and caſual ejector are to be conſidered as the fictitious form 
of an action really brought by the leſſor of the plaintiff againſt the tenant in poſſeſ- 
ſion, who are ſubſtantially the only parties to the ſuir. 5 TE: 

There is na diſtinction between judgment on verdict, or by default. 
An action for meſne profits is conſequential, to a recovery in ejectment, and may 
be brought by leſſor of plaintiff in his own name, or that of the nominal leſſee. 
The tenant is concluded by the judgment, and cannot controvert the title; con- 


This judgment only concludes the parties as to the ſubject- matter of it; beyond 
the time laid, it proves nothing at all. 


- : 


As to the length of time the tenant has occupied, or as to the value, the judg- 


* 


* 
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* e 32 
- 21 2 Mpdhord (on tenant's not appearing) makes himſelf defendant, and ala 
AP offtains judgment againſt him, and moves for leave to take out execution, againſt 
caſual ejector, and defendant, who has regularly ſued out error before this, ges not 
if r cauſe againſt the rule for execution, which is made abſolute, at poſleſ- 
en Belivered, this ſhall not be afterwards ſet aſide as irregular. enge 1. e, 
ae 6s. e eee 
It tenant in poſſeſſion abſconds, and plaintiff (the landlord) ſerves his houſekee per, 
"4nd fixes another copy of declaration on the premiſſes, on motion and ſervice of the 
rule in like manner, judgment ſhall be entered againſt caſual ejector. Sprightly v. 
Duncb, H. 1 G. 3. 2 B. M. 1116. Hun v. Denn, T. 1 G. 3. 2 B. M. 1181. 
The court will not arreſt judgment of Hilary 1 G. 3. becauſe the declaration al- 
ledges defendant entered againſt the peace of the ſaid king, and lays the demiſe in 
the 33d year of the ſaid king. Small v. Cole, P. 1 G. 3. 2 B. M. 1159. 
On judgment againſt the caſual ejector, meſne profits ſhould be recovered from 
the delivery of declaration to tenant in poſſeſſion, or from actual demand; on judg- 
ment againſt tenant in mt (or landlord) from offer admitted by common 
'E6nſent-rule. Barnes 
Actions for meſne profits ſhould not be favoured, as they tend to create double 
expence, and plaintiff ſhould be ready at trial of ejectment to prove his damages, 
Bid. 4 
If landlord is added defendant to one tenant, who appears for part, and defends 
atone for other part where tenant refuſes to appear, plaintiff ſhall have judgment 
for this laſt part againſt caſual ejector, with ſtay of execution, Barnes 179. 
If fome defendants confeſs leaſe, &c. and there is verdict againſt them, and others 
do not confeſs, and are acquitted, plaintiff ſhall have judgment againſt caſual ejec- 
tor.” Barnes 174. | 
On ſtaying proceedings, on payment of money due, the prothonotary will make 
juſt allowances. Barnes 176. | 3 | 
If mortgagee has given notice that he requires a bond, (a lien on the eſtate) to 
be paid, as well as mortgage, there cannot be a rule to ſtay proceedings on payment 
of principal, intereſt and coſts, on mortgage only. Barnes 177. | 
"But this extends not to bond due to an aſſignee in his own right. Barnes 182. 
Rent due to leſſor of plaintiff as deviſee, more due to him as executor, pro- 
ceedings ſtaid on paying what due to him as deviſee. Barnes 184. 
If judgment is ſet aſide, and poſſeſſion ordered to be reſtored, but leffor of plain- 
tiff abſconds, ſo the rule ineffectual, a writ of reſtitution ſhall iſſue. Barnes 178. 
On nonſuit for want of confeſling leaſe, &c. plaintiff muſt proceed for coſts on 
the common rule; if inſtead thereof he takes ff. a. it ſhall be ſet aſide. Barnes 182. 
If landlord made defendant, does not appear to confeſs, &c. execution ſhall be 
apainſt the caſual ejector. Barnes 182, 185, 186. 1 
Ik the declaration is wrong intitled, (as 17 G. inſtead of 16 & 17 G.) no rule 
for judgment. Barnes 186. | | 
” (7 a rule to defend for two-thirds, and judgment for the reſt, there ſhould be 
an indorſement of what part to take poſſeſſion. Barnes 191. 1-4 
| Jud ment ſigned againſt caſual ejector, for miſtake in body of plea of name 
of for of plaintiff, inſtead of nominal plaintiff, ſhall. be ſet aſide with coſts. 
nes 191. | 122 
If 3 is delivered without prothonotary's name on it, yet on motion 


the court will make rule for judgment, unleſs appearance in the uſual time, no- 


þ . 


| 


* >; 


” 


f'prothonotary's name being given. Barnes 192, 192, OO 
Not every perſon claiming title is landlord within 11 G. 2. but one WO is in 
ſome degree of poſſeſſion, as by receiving rent, &c. Barnes 199. 


. Proceedings ſhall be ſtaid, if the premiſſes are lands in ancient demeſne. 
Barn 3 | N 09 TIO tro obyt Ait! 


Tbe court will not give leave to take out execution on 7 againſt caſual 
- wu? 30. Gill} as! | 1 2 „r 2 Ar f f ö . N 2 

Jector, after verdict for plaintiff, pending error brought by defendant. Barnes 208. 
er non-payment after iſſue, it may be ſigned againſt defendant, but not againſt 
OO oghe =. + 4 abt bo e 
In action for meſne proſits, if the tenant has been ſerved, but has'not entered 
inte the common rule, the title needs not be proved, but poſſeſſion mult be proved 


in 
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in dabif hne hab entered inte ccm tion role, if WHEH"TS By JeRtor, tis po efting, 


muſt be proved, if by leſſee, it need not. Barnes 450, 472, 473, 9 
7 ade who" tried cauſe reports that general NH OM for part, bad 
for part; rule that plaintiff ſhall take jpoffefhon of that part ovly which: jud 8 
r I / ts NEDRTITT 
Action for meſne profits may be brought in name of nominal plaintiff, after 
judgment by default againſt caſual ejector; coſts of ejectment, inſerted in decla- 
ration as conſequential damages; on trial, it is ſufficient to give in evidence, the 
judgment, writ of poſſeſſion, and return of execution, defendant's occupation 
of premiſſes, their value, and colts of ejectment. Barnes 472, 473. Tt 


*I io £1: | 5 __ 
,.. (3A.1.) Pzoceedings in a Mrit of Entry. 


(3A.4) Of an advowſon in groſs, and one acre of land, on a writ of entry ſur diſeihs 
Of what in le peſt, Bayley v. Univerſity of Oxford, P. 33 G. 2. 2 Wiſſ. 116. 


(3 A. 6.) If the vouchee dies fix days before the return of the writ of ſummons, it is 

Voucher. error, and the judgment cannot be made good by relation to the firſt day of term ; 

and tho it appears on the face of the record, that the vouchee appeared by attor- 

ney at the return of the writ of ſummons, yet plaintiff is not «ſtopped to aſſign 

it fot error, for it is collateral matter, and not contrary to the record, Wynne v. 

Wynne, M. & H. 17 G. 2. Will. 35, 42. 53 By. 

The death of the vouchee before judgment is error, and may be aſſigned as ſuch, 
Sheepfhanks v. Lucas, M. 31G.2. 1 . M. 410, 5 

If the writ of ſummons is returnable at a return within the term, the eſſoin- 

day of which is a Sunday, and on that Sunday the vouchee dies, the recovery is 

bad; for the judgment cannot relate to any day prior to the return, and judgment 

cannot be given on a Sunday. Swann v. Broome, M. 5 G. 3. 3 B. M. 1595. 

Affirmed (on the opinion of a// the judges) in the Houle of Lords, 2d May, 1766. 


(34.8) Tf a ſpecial verdict finds a common recovery, but does not find writ of ſeiſin 
or execution, no advantage can be taken of the recovery; nor ſhall a-venire facias 
be pleaded. de nouo go, tho there was in fact a writ of ſeiſin and a return, as appears by a 
verdict in another cauſe. Lewis v Witham, P. 10 G. 2. Vr. 1185. Affirmed on 
error in Parliament, by the unanimous opinion of Hardwicke C. and all the judges, 
P. 15 G. 2 Will, 48. Ls * 


3B.) Proceeding in E2202. 

Ro 8 3 B. 1.) In what Court it ſhall be brought. 

1 1.) TP RROR c wobis lies not on a judgment after affirmance in Exchequet- 
2 chamber. Lambell v. Pretty Fobn, H. 126. Str. G00. 


1 rt. | 
eee "Tf writ of error be quaſhed for any fault but variance, error coram vobis lies. 
Cooper v. Ginger, M. 11 G. Str. 606. Ld. Raym. 1403. 4 


(3B. 4.) Error does not lie in the Exchequer upon an award of execution in a ſcire facias 


1 only, but the writ muſt. alſo include the judgment in the former action; for a judg- 


ment not founded on the merits of the cauſe is not within fat. 27 Elia. c. 8. Crow 
v. Maddock, M 12 G. 2. Andr. 287. 7 Np oy 1 M 
3 B. 5. Error does not lie in the Exchequer- chamber on an award of execution only. 
ia be E Bertie v. Clutterbuck, M 140. 2. Kr. 11bbĩm. 


quer- cham- 
her, - 
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Not ge peremptory mandamus. Rex v. Dean and Chapter of Dablin, M. 96. 


| | Bag OD) Ats a r 1 f fei HOW 20 Their: 
Nor on 2 mandamus, when the return is allowed. Rex. v. Hearle,. Pr C. 
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eee is found not guilty as to part, there muſt be a judgment fer him 
as to; that part, or error lies. Smith v. Tuller, M. 1 G. 2. Str. 780. 


4 Hine 


(3 B. 8.) At what Time it ſhall be ſued, dale. 


1 CT * 


ff) 95 


"Although error ſhould be ſued within 20 years after the judgment, yet the court! 
will not quaſh it, if brought 29 years after, becauſe it would deprive him of reply- 
ing the exceptions in the ſtatute. Higgs v. Evans, T. 3 G. 2. Str. 837. 

If the writ of error is returnable before judgment, it ſhall be quaſhed. Vice v. 
Purton, H. 4 G. 2. Str. 891. | 


4. 


( 3 B. 9.) By whom it ſhall be ſued. 


If judgment is againſt two, and one only brings error, it is bad, even though the | 
other is dead, if it does not appear; but if it appears any where that the other de- 


fentant is dead, the ſurvivor may bring error without being executor of the de- 
ceaſed. Brewer v. Turner, M. b G. Str. 233. | 

If judgment is againſt two, writ of error ad grave dampnum of one only will 
lie, Cooper v. Ginger, M. 11 G. Str. 606. 2 Ld. Raym. 1403. Radcliffe v. Bur- 
wn, T. 8 G. 2. B. R. H. 135. | | 
The writ of error muſt deſcribe the ſuit by the names of all the parties, though 


ad grave damnum of thoſe only who bring error. Lady Caſs v. Title, H. 12 G. 


Str. 682. | 5 
f two executors join in a writ of error, and one of them will not aſſign errgrs, 
court will give the other time to ſummon and ſever. Freſcobaldi v. Kinaſtoii, 
M. 1 G. 2. Str. 783, 5 

If indictment ſets forth, that the inbabitants of ſuch part of three pariſhes as the 
way lies through, are bound to repair, and writ of error is of a judgment againſt the 
inhabitants in general, ad grave damnum of them, it ſhall be quaſhed. Rex v. All 
Saints Derby, P. 12 G. 2. Str. 1110. 0 0 
If in action againſt three executors, one pleads plene adminiſtravit, generally, and 
there is judgment againſt him ge aſſets in futuro; and the other two plead judgments 
and plene adminiſtravit ultra, and a verdict againſt them; they muſt all three join in 
error, Vavaſor v. Faux, P. 18 G. 2. Wil. 88. = 1 | 
Tenant in remainder may bring error againſt a common recovery where the te- 
nant in tail, vouchee, died before the judgment; and he need not ſet out a complete 
title, but only ſhew the connexion and privity between him and the perſon againſt 


whom the recovery was had. Sheepſhanks v. Lucas, M. 31 G. 2. 1 B. M. 410. 


» 
— 


. 


It cannot be taken out in the name of the caſual ejector. George v. Wiſdom, H. a 


32 G. 2. 2 B. M. 756. Barnes 179. 


(3 B. 10.) Againſt whom it ſhall be ſued, | 


e, - 
6 SS *,+4> 7 7 
* 51 


In error to reverſe a common recovery = the death of the vött ert F F e judg- 5 
r, is not neceſſary.” * Shrepſhanks v. Lu- 


ment) rer factas, or any warning to the 
es, M. 31 G. 2. 1 B. M. 410. 
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I after error in Exchequer-chamber, and bail there; error is brought in parlia- 
ment, there muſt be freſh bail. Colebrooke v. Diggs, T. 8 G. Str, 547 
ugs hall not be ſtayed, becauſe the Chief Juſtice has nor fi 
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bt (3 B. 4.) The Manner of ſuing Error. 


| god the de. 
urn. Blackwood v. South-Sea Company, M. 10 G. 2. Str. 1063. 5. "gx 344. 


325. 


1oThe,court will not or proſe a writ, of error; brought Saanen de ne Kundtr- 
taking ii pears.the.judgment and undertaking Were during his minority. Srern 
* Berk 9 G. a. 7 B. R. H. 14144... nettigbuf 19711: Too: 903 70 01 77 

If a writ of error returnable in Exchequer-chamber abates by defendant's death, 
the, new writ cannot be to the Exchequer-chamber, for only tranſcript of recorg. is 
25 g record is in the Exchequer the court will make a rule for a remittitu- 
to de e N 
24 


_ on the record, with a ſuggeſtion of the death. Rex v. Cotton, J. 1751, 

—4 \rule. for better bail is ſerved on a ſervant of plaintiff 's attorney on Tueſday 
though it comes not to his knowledge till Saturday, the court will not then grant 
time to perfect bail, unleſs real error can be ſuggeſted. Handahde v. Morgan, J. 
2 G. 3. 2 Will. 144. I 1 
. R. will * plaintiff in error in parliament, upon a judgment in ejectment, 
to enter into a rule not to commit waſte or deſtruction pending the writ. Mara 
v. Smart, M. 6 G. 3. 3 B. M. 1823. 0 + 71 N | 

In debt on bond conditioned for performance of covenants, and judgment by de. 
fault, although the condition does not appear on record ; yet this being examinable 
by affidavit, there ſhall be no bail. Barnes 72. der wa u 
Error is loſt, if not returnable before death of Chief Juſtice; but execution may 
not be taken without leave of the court. Barnes 201, 201, 201. 


(3 B. 12.) When it ſhall be a Super/edeas- 


If upon the return of a ſcire facias, plaintiff aſſigns his errors, all further pro- 
ceedings ſhall be ſtaid upon it; but where he ſtands out upon pleadings to the ſci. 
Ja. execution ſhall go, if it be adjudged againſt him. Gardiner v. Claxton, M. 7 G. 
Str. 390. | | 
51 Wii of error in parliament is no ſuperſedeas, if it be not tranſcribed in 14 days, 
and the parliament be diſſolved. Mbite v. Roberts, in Sc. T. 1720. Bunb. 64. 
On a bottomree-bond there muſt be bail. Pert v. Coney, M. 8 G. Str. 476. 


If error is brought in parliament tho' the houſe is prorogued, and the record 


has not been tranſcribed, the court will not on motion grant leave to take out 
execution. Wright v. Grove, T. 172 3: Bunb. 131. 
It is a. ſuperſedeas, tho” ſued out before judgment. Mor foot v. Chivers, J. 11 G. 


af If ploiptif defers figning judgment till error ſpent, and then brings debt on 
judgment, the court will order new writ of error at attorney's expence. Barnes 
250. 5 
Tho' an executor is not obliged to give bail, yet if he gives it, it is good. La- 
ſerre v. Jobnſon, H. 13 G. Str. 745. Ld. Raym. 1459. 
Alfter error brought, plaintiff cannot take out a ca. ſa. and return non eff inventus, 
in order to proceed againſt the bail. Sweetapple v. Goodfellow,” P. 3 G. 2. Str. 867. 
And if he does, it ſhall be ſet aſide with coſts. Andrews v. Fernigan, M. 10 G. 

2. B. R. H. 315. Smith-v. Nicholſon, P. 16 G. 2. Str. 115 0. Wilf. 16. 

If error abates by the act of plaintiff (as if feme-ſole marries) execution {hall 
go. Buller v. Lufitano, M. 4 G. 2. Str. 880. Jenkins v. Bates, P. 8 G. 2. Str. 
1 as bscitinen io e 36G ot Fx 17981 
After affirmance, error coram vobis without leave is no ſuperſedeas, for it cannot 
be allowed without leave. Horne v. Buſhel, P. 6 G. 2. Str. 949“tUn. 
On an action brought on the recognizance, on affirmance of judgment in ejeci- 
ment, if defendant pleads no damages occured, and plaintiff replies non- payment 
of coſts, and on defendant's motion it is referred to the maſter to ſee what is due, 
plaintiff ſhall have the meſne profits as well as coſts, and it ſhall ſtay in the ma- 
Ker's hands till writ-of inquiry for meſne profits is executed, and then proceed- 
ings to ſtay, Dos v, Raacbe, P. 10 G. 2. B. R. H. 3733. 
Af plaintiff pleaſes, he may waive the damages ariſing from waſte and meſne 
profits, and be ſatisfied with the coſts awarded; and then there is no need of wit 
of inqui but he may proceed: on the recognizance without it: Doe v. Noacbe, 
P. 41 G. . e inis, © Mann eee eee e e 
230 | It 


bed de not apply to nay Pecs pending error ue to 
Fot, the court Will riot give them any time for that 1 50 but, 

days to pay the money after Judgment affirmed: K Richardſon v. Jely, Fa, z. 
4276. s bnstob yd“e ird dne : 391 #14310 % 511 
2 bond given by A. to B. to pay a ſum centatls (the debt of C. y by in{taltrients, \ 
thefaft*whercof is ſtill future, is an A for the paym ent of wor, * 
within-3 J. f e. 8. Chauvet v. Alfray, H. 32 G. 2. 2 B. M. 746. 

Bail is not requiſite on bringing writ of error on judgment, in an action ,of 
debt founded on à prior judgment. R. by all the judges, Bidleſon v. el, - 1 
peg ly BM ng Len 

Nor on judgment, in action of debt upon a recognizance of error. Nr v. 
Watſon, M. 5 G. 3. 3 B. M. 1566. 7 
Frole for better bail is ſerved in vacation, defendant muſt juſtify before er 
or execution may iſſue. Barnes 211. 

It is ſuper/edeas only from delivery to clerk of errors. Barnes 205, 209. D 
O from allowance. Barnes 376. | 

No contempt is incurred by taking out execution, till after notice ot 0 writ Wet 
error. Barnes 376. 

[/£Bxccation after error allowed, and bail, is irregular, tho' the writ of error was 
returnable before judgment Gened, if it was ſigned the ſame term, even tho” error 
returnable the efſoin-day ; z not if ſigned in a ſubſequent term, Barnes 260, 198, 
I 

if there is verdict againſt four defendants, and judgment by default againſt a 
fifth, who brings error, without bail, court will give leave to take execution agdinſt 
the four. Barnes 202. Ti 

A certificate from clerk of errors that bail is not put in, is not neceſſary before 
taking out execution. Barnes 212. 

If defendant is taken on ca. ſa. and bail in error is afterwards perfected, he 
ſhall be diſcharged ; but on a fl. fa. the proceedings, ſo far as ſheriff has gone, 
mult ſtand. Harnes 212. 

In ejectment, after verdict, tho writ of error allowed, if no recognizance entered 


os, nor bail 9 in, plaintiff may take out hab, fac. poſſ. and take pofſeffion. 
Barnes 212, 
Executor may revive, but cannot take out execution pending error Boris z 

If defendant a priſoner brings error, and puts in bail, he ſhall have fuperfedeas ; 
ſor tho writ ſhould be nen-proſ'd for want of tranſcribing, rich are fo 574 
Barnes 499- 


er 


vg | (3 B. 13.) Record, how removed, OO 

If the writ is enter A. nuper de Weſtm'. in com. Mild. 4 e Nord 
is only nuper de. Weſtm'. if Middleſex is in the margin, it is well enough. 
Trgoldfby v. Martin, T. 6 G. Str. 316. 

The court may take notice that the record is imperfect, and dn a bertiorars 
lor their own ſatisfaction before errors aſſigned. Bellew v. Scott, T. 7 G. Str. 440. 
If error in parliament is not tranſcribed in 14 days, the defendant in error, on 
motion, ſhall be at liberty to take out execution, if it is not tranſcribed ang cer- 
Aited/in eight days. Froft v. Dawes, in Sc. H. 1720. Bunb. 69, 
If an erroneous writ of privilege is aſſigned for error, it muſt be brought be- 
fore the court by certiorari; the recital in the declaration i is not ſufficient, Dre 
'v:Roſe, T. 11 G. 2 Ld. Raym. 1398. rolg zarbhöhob di t 
Eule return is good, tho' the name of office is omitted; ir it 127 4 v me 
within is directed. Sullivane v. Seagrave, P. 12G. Str. 6 66. Hats 7 

fete a certiorari return is made, that there is no ſuch writ in tlie 

office, and on a ſecond certiorari, return is made, that on — rb writs, 
"there ie ſuch a writ; the ſecond return ſhall be taken to be tue. Shim v. 
Lelhielilien, P. 1 3 G. IL. Raym, 1476. 09 Sch Ai bafteifft 5 bas alt 0 
e econd cer horari ſhall not be granted to rovorſe 2 judgment. 
Berg, T. 1 13 C. Str. 765. Bowers v. Mann, M. 2.6. bi. 11 4 
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V. Mann, M. 2 G. 2. 5 LI Lad N t'5 £4. 3 
On a writ oferrot, c B. ſends record, but B. 1 Koch only a traf. 
cript to the Exthequer-chamber, 445 bee the tranſcript muſt be Drought * 
og N. to he amended by the original record. Autter v. " Redftane, 7 3 Ge, 


837. 
© Aﬀeer in nullo oft erratum pleaded, and argued, and allowed to be a confeſſion of 


errors, the court on affidayit may award certiorari. for affirmance of Judgment, 


11 255 Ward, T. 5 G. 2. Str. go. 
exception is taken to the omiſſion of a word i in a writ, plaintiff in error 75 


de the court by certiorari. Dobſon v. Dobſon, P. 7 G. 2. B. R. H. 1 

e court may award certiorari to bring the original before them ad "x Raw 
* * cur. though 
B. R. H. 118. 


no diminution is alledged. Franklyn v. Reeves, F. 4 G. 2. 
—— cannot have leaye to tranſcribe the record (though plaintif has not 
done it) to non prof. the writ, and have the benefit of the recognizance. Anon. M. 


17 G. 3. Witl. 35. | 
Rule to ate may be ſerved on plaintiff himſelf. Barnes 410. 


A non prof. ſigned for want of tranſcribing the record, ſhall be ſet _ if final 
judgment i is not entered. Barnes 19 5. 


( 3 B. 14.) Aſſignment of Errors. 


22 14.) k che attorney for che plaintiff in error from Solan cannot be found, the court 
When it ſhall will make a rule, that if errors are not aſſigned within a certain time after notice 
fs fixed up in the office, the defendant in error may ſign a non proſe Leeds v. Pover, 
H, 7 G, Str. 417. 
A fir facias 7 executionem non muſt be returnable as the original proceſs was, 
er at a general return, or at a day certain. Eden v. Wills, P. 12 G. Str. 694. 
7 Ld. Raym. 1417. 


25 in error, nor his attorney, can be found, the court will order that 
rule to affign errors fixed up in King's Bench office ſhall be good notice, Thompſon 
4 2. B. R. H. 130. 
If phintiffin error is dilatory, defendant muſt give a 'rule to tranſeribe; and if he 
705 * defendant may non prgſ. writ of error, Goodright v. Hugeſen, H. 10 G. 2. 
41. 

There.can be no ſci. fa. quare execut. non till the tranſcript of the record below it 
returned. /emb. Did. 
_ . Writ of error cannot be non-proſs'd without a rule to aſſign errors. Leith v. 
N. Ferlan, NM. 6G. 3» 3. M. 1772. 45 | 


(3B. 15) the court may give Teave to a defendant, in execution, to aſſign errors by attor- 
ow it ſhall ney. Rex v. Stapleton, T. 7G. Str. 443+ 
4 Dlalntfin- error means to take advantage of there being no bill, Cc. he og 
aſſign? te for I take out certierari, and get it returned. Gradell v. Tyſin, M. 
8. 
Ane In fact i and fo in Jaw cannot be both aff gned on one writ; ſo, after affirm- 
ange on error in law aſſigned, error coram vobis, and error in fact alſigned, ſhall not 


be owed. Bur lei AA Harris, P. 7 G. 2. Str g75. 
error in fuck afligned, plaintiff may conclude with an averment ; for defen- 
dank may R. it in ie if be * Sheepſhanks v. Lucas, M. * E. 3. A 


M. 410. 


(3 B. 16. Aires af fied; 1 N infant, a red hy attorn plea, that de- 
. a HE full age; demurrer, for l yt I. he was of ſull 
— 575 N. Venue 4s to full age, or other perſonal quality, not YL nt ; they ae 

| e where action brought. Brett v. Mater. n ane 
rror affigned, that 4 who on the firſt᷑ trial Was withdrawn 15.8 Pres, 55 A view , 
as {forg:to' the 1 owes) not allowed. Bft V. Bainard 1 Meu G, 
FT 79- 8 . 2 8 l 1 : 


PB ** * 4 D #' * 
Af the, deſcription . N er A and H. ale A c | 

#, &c. omitting the we Mas, yet if it appears in other pants Af — 
rthey were juſtices of aſſize, it cannot be aſſigned for error, for it would be. con- 


2 . aker v. Thompſon, M. ꝙ G. 2. B. R. H. 166] 
pt in ejeQmient cannot alga, that being an infant he appeared by attor- 


N © Goodrry ht v. Wright, H. 2 G. Str. 25. n 54 * 
* Nor bail, matter lea. lies An in the mouth of the princigak.” Wright v. 
Rrthingman, T.s G. Str. 197. Ty 


FJ % 


A Not matter which might = been 1 to the ſcire farian Bid. 

That the judgment 1 is entered quia videbitur inſtead of videtur, is not a * 

olterur Fur, is no judgment, and is implied in the ideo conſideratum * ' Beilew-v. 
Sea, 7. 76. Str. 440. 

That A. who was ſworn as a juror returned on the principal panel, was not re- 
vathed by the ſheriff; for it is contrary to the record. Helbut v. Held, 5 12 G. 
Str. 684. 2 Ld. Raym. 1414 

That there is no venire nor habeas corpora. Did 

That the defendant died before the day of niſi prius, if the record eons that 
he De on that day. Plomer v. Webb, M. 3 G. 2. 2 Ld. Raym. 1415. 

That the damages and coſts given by the court on demurrer are not ſaid to be 
given ex aſſenſu of the plaintiff. Semb. Tully v. Sparkes, P. 3 G. 2. Str. $67, La. 
Raym. 1570. 

| If } ert Le entered ideo co: it is an abbreviation of con/ideratur, and as good 
5 * eſt for conſideratum eſt. Cowper v. Ofborne, T. 4 G. 2. Str. 874. 

| In quare impedit brought by the crown, the original writ was returnable at a ge- 

neral return, the venire at a day certain, not error, not diſcontinuance but miſcon- 


tinuance, and helped by ſtatute of jeofails, 32 H. 8. which extends to the crown in | 


cjyil ſuits. Rex v. Epiſ. Miden. T. 3 G. Str. 62. 

In error out of B R in Ireland, for affirmance of a judgment in C. B. there, 
want of warrants of attorney on the writ of error, aſſigned, but let aſide. Chartres 
v. Cufaick, H. 5 G. Str. 141. 

A judgment cannot be reverſed by the recital of the writ, but the very proceſs-it- 
ſelf ſhall be brought before the court. Duciſi. Hamilton v. Incledon, M. 6 G. 

r..22 N 
Nr a - is put in miſericorgia, Ge. generally, it is not error. Ibid. 

The death of plaintiff in ejectment. Moore v. Goodright, P. 4 G. 2. Str. 899. 

That a writ of i inquiry does not bear Ze/te in the name of the perſon who is chief 


77 v. Heoke, M. 11 G. 2. Str. 1080. Andr. 74. S. C. by the idle of Hook v. Ship. 
hat defendant filed warrant to defend by A. his attorney, and that on the judg- 
ment it appears he appeared, and defended by B. his attorney; wr it is "WY 
to the record. Bradburn v. Taylor, P. 18 G. 2. Will. n 


(3 B. 17.) Scire Facias ad audiend. Errores. 2 


ir ſeire fect returned, if the defendant does not appear and join in error, + a 


may 5 it in the paper without taking out a rule to join in error. anne 


Stepheriſon, H. 5G. Str. 144. 
Px eh in error may not plead payment. Elmer v. Martin, H 10 0. Nor that 


che damages recovered had been levied. Parker v. Stanton,” H. 14 G. Sir. 679. 
"Le Raym. 1414. M bawotls 5 


I ice was joined on ſuch plea, er found for defotdant 10 etrot⸗ he might-take 
Een; but not non prof. the writ of error, till after à rule to aſigu errors. 


O1.þ 
There muft be a rule on the ſcire facias quare executio. Ge. before there can be a 
is to aſſign errors. Marſha! v. Cope, M.'5 G. 2. St. i 10710 


e parol mi bt demur) plaintiff, on defendant in error coming ef age, can« 
e acias ad ; 1 tend, errores in B. R. in England; but übe rocord uit 
8 trelan 1 Furigſene A. v. Maſon, T.. 19 G. 2+ Se. 2259;\: 1011.2 - 

ab noed not LA four days in office befots. the tetumn, 
ag ba 


tha 


8 
1 


juſtice of C. B. for the court will not judicially take notice who are judges of C. B. 


Wan. Millar v. 3 T: 58. 3. "FB * n.. 39 ; 
oT Gn: 


ACT A ; t) 
n etror from ireland, B. R has affirmed' their judgment on a collateral ren nini 120 


2d 100782 
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| 41 9992 to. tau DAS. 1035112) Hniggs To abu; od; ider 3dawmnt | 
If plaintiff helow briags error to reverſc his own judgment, and does not proceed 
the court will wake a rule to aſſign errors in limited time, or his writ to be 2 

1 7 for ſcire facias would here be improper. Jobnſan v. Febb, M. 6 G. 1 
3 NM. 172 1 914 4 . a * ret rm 445 1 ag A EO | | | 2: 
If there ate two defendants in error, and one only prays ſcire facias quare, &c. and 
Eiern in and aſſigns his errors, it is not error, though poſſibly he might 
ave N quaſh it, but he has waved his objection. Nuox v. Coſtello, M. 6 G. 4 

3 B. M. 17 9. | R ; *. \ * 

If original plaintiff dies pending error, his executor may have ſcire facias cuare, 
Sc. out of C. B. before record tranſcribed ; after, ont of B. R. and plaintiff in error 


may have ſcire facias ad audiend. out of B. R. againſt executor. Barnes 432, 


(3-B. 18.) Pleas to Errors aſſigned 


The ſtatute of limitations may be pleaded. Street v. Hopkinſon, . 10 G. 2. 
Str. 1055. B. R. H. 345. | | 


(3 B. 19.) If releaſe of errors pleaded, the court will not affirm the judgment, becauſe the 
— of plea is a confeſſion it was erroneous. But judgment ſhall be, quod guerens nil capiat 
per breve de errore. Cunningham v. Houſton, M. 5 G. Str. 127. Dent v. Lingood, 
H. 12 G. Str. 683. | : 
A releaſe of errors in the ſame inſtrument with the warrant of attorney, and da- 
os in term in which judgment is entered, is good. Landon v. Pickering, M. 18 G. 2, 
ir. 1315. uy | F, | 
A releaſe of errors given after judgment, and an award of execution on a {ire 2 
cias, extends to the award of execution; but not, had it been given after the judg- 
ment, and before the ſcire facias taken out. Per Hardwicke C. Marquis of Piwis's 
caſe, H. 1745. 3 Athyns 297. 
On error to reverſe a common recovery, a terre-tenant can plead nothing to the 
cite facias but a releaſe of errors. Hall v. Woodcock, T. 30 & 31G. 2. 1 B. A.; 59. 


(3 B. 20.) Judgment in Error. 


If infancy be aſſigned, whereof the court doubts, a feigned iſſue ſhall go; and, 
if found for plaintiff in error, judgment will be reverſed on return of the pen, on 
motion, without argument in the paper. Ogburn v. Berrington, M. 5 G. Str. 127. 

The judgment on demurrer for duplicity of errors aſſigned, ſhall be an entry, 
quod affirmetur. Jeffrey v. Wood, J. 7 G. Str. 439. AL . 

If judgment in quare impedit, with damages to the patron, be affirmed, the da- 
mages on the delay ſhall only be aſſeſſed at the rate of the intereſt of the original 

damages. Biſhop of London v. Mercers Company, H. 5 G. 2. Str. 925, | 

If on a ſcire facias againſt an executor, execution is awarded, and then the record 

oes on with a confideratum eſt etiam, and awards coſts; judgment ſhall be reverſed as 
to the coſts, and affirmed for the reſt. Bellew v. Aylmer, J. 5 G. Str. 188. 
In an action for words, if the jury on writ of inquiry give 10 5. damages, and 
coſts are taxed at 13/4. and judgment to recover them, judgment ſhall be reverſed. 
in toto. Lamper v. Hatch, P. 5 G. 2. Str. 934. 8 | 

If there is judgment againſt two tenants (A. and B.) in dower, for dower,and for 
damages and coſts, and they two bring error, and A dies, and his heir and B. bring 
new writof error, and judgment is affirmed; execution for damages and coſts mult 
be awarded againſt both plaintiffs in error; and there muſt be a writ of inquiry to 
compute d mages from the judgment to the affirmance. And if otherwile, on et- 
rar brought hete on judgment in error in Feland, B. R will affirm as to the dower, 
and reverſe as to the damages; and command B. R. in Ireland to award writ of in- 
quiry, and to do as by law, &c. Kent v. Kent, P. 7 G. 2. Fr. 971. B. R. 

H. 50. | 6 3 | eat bs: 
x If the ſtatute of limitations is pleaded, the judgment ſhall be, that the plaintiffs 
be barred although defendant had prayed that judgment be affirmed; for the 
e courts" not Bound by the prayer of an improper judgment. Street v. Hopkinſon. 
a ng % M. 10 G. 2. Str. 1055. B. R. H. 34% + VIRG ag 1999975 
| If error is not brought in the ſame court, they cannot award a venire factas de 
.nevo. - Ibid. „ „ | | ic 
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* If error is brought againſt the judgment againſt teſtator, and award of execution 


agaln executors, the firſt may be affirmed, and the other reverſed; Id. 

It 3 rit of error 1s 588555 the court gives leave to defendant in errot to take out 
EEO bv. addoch, M. 12 G.2. Andr. 287. A N 10 « 
. plaintiff in error aſſigns infancy in defendant, and appearance by attorney, takes 
out ſeire facids ad audiend. and on ſcire feci returned, enters the default; on pro- 
ducing the record, judgment ſhall be reverſed, without making it a concilium, or 


putting it in the paper. Walmſley v. Roſon, T. 17 G. 2. Str. 1210. 


(3 H.) Pꝛoteeding. in Pꝛohibition. 


N prohibition, the contempt'is but form, and the jury need not give any ver- 
dict about it. Szatford v. Neale, M. 8 G. Str. as; 
If on ſhewing cauſe, the rule is made abſolute, and plaintiff directed to declare, 
yet defendant may refuſe to accept it, and apply to ſtay proceedings, and ſubmit ; 
and the court will ſtay proceedings thereupon, without coſts. Gegge v. Jones, 
H. 14 G. 2. Sr. 1149. | K 
If the iſſue lies on . who does not appear at trial, he muſt be called, and 
nonſuited; and if defendant puts in his record, enters into proof, has a verdict and 
judgment, it is irregular, and ſhall be ſet aſide. Gardener v. Davis, P. 24 G. 2. 


1 Will. 300, 8 


(3 1.) Pꝛoteeding in Quare impedit. 


AH E crown as well as a ſubject mult alledge a preſentation ; and a commen- (31 5 


aan retinere is not ſufficient, Rex v. Biſhop of Landaff, H. 8. G. 2. Str. Mutt alledge 
1000 | a preſentment, 


But the want of it is cured by verdict. Bid. 


On quare impedit by the King, for the next turn of a living void by promo- (31. 9.) 
tion; if defendant confeſſes and avoids by pleading that the crown preſented A. Ia bar. 
who is fince dead, and himſelf now preſented, and parſon imparſonee, he need 
not traverſe that the church is vacant by the promotion ; if he does, it may be 
paſſed over, and iſſue taken on the avoidance, Rex v. Archbiſhop of Ardmagh, J. 

36 2. Kr. 837. | | ERA 

If the biſhop? pleads that the King made 4. dean of, &c. whereby he became 

ſſeſſed of the church in queſtion, he muſt ſhew that the church is a member of 


the deanery. Bid. | | 
Subſcribing the articles need not be averred in the plea, nor in the declaration. 


Did. 


- 


(3 K.) Pleading in Replevin, 
(3. K. 1.) | Proceſs. 


D517 * 

[* A. brings homine replegiando for his wife, then alias, then pluries, to which 

1 defendant appears, and then capras in withernam iſſues ; it is irregular, and pro- 
cels thereon ſhall be ſtaid. Saunders v. Forteſcue, H. 23 G. 2. 1 Mi. 256. 
I after defendant's appearance, and before declaration, the wife dies, x bs court 
wil not on motion ſtay proceedings, but plaintiff ſhall declare, and defendant 
take what advantage he can by pleading. 1hid. 1 002 eee te 
"Defendant may be bailed on cap. in withernam, but plaintiff muſt firſt declare, 
ang defendant plead non cepit; and the bail is for defendant to appear, and if 
judgment againſt him, to render his body, and be in cuſtody till he render the per- 
; lon, Ge. Barnes 59. 3 | 09 1 
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3 It is not taken away by 11 G. 2. and is not a \ſuper/edeas to tit of inquiry of 6 K. . 
damages oh Hal. 1 C. a. but after writ of ſecond deliveranee, defendant cannot By ta 
Proceed on retorn. habend. Barnes 47. GLAM, © % e 
W nr . 0 N. e 32 9 AUrerance. 
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(3&8). The recordari in replevin is filed by filazer, in other actions by proth 
By Barnes 222. rept 7 — 


bas 5b 


ond 3 ſis #4 13 K. . Declaration in Replein. 
Funes fkcimmers and ladles, and three pots and covers, is ſufficient certainty, 
Bourne v. Mattaire, P. 8 G. 2. Str. 1015. B. R. H. 119. 

Tho huſband and wife jointly cannot maintain replevin for taking the goods 
of huſband and wife ; yet if defendant avows, it ſhall be intended that the taking 
was before the coverture, and that they had then a joint property. bid. 

And in that caſe the taking muſt be 1 laid ad damn. i pſor. Ibid. 

The taking need not be laid in the = where he taking originally was, any 
other place where the cattle were in ndant's cuſtody is good. Walton v. Ker. 
Jop, M. 8 G. 3. 2 Will. 354 

The particular place of raking muſt be inſerted, Barnes 353. 


(4 K. 13.) Cepit in alio loco, is a plea in bar, not in abatement; no affidavit is neceſſary, 
. nor need it be pleaded in four days after declaration delivered Barnes 353. 


(3 K. 5 Avowty. 


When defendant avows at a different place to have a den, he muſt traverſe 
3 as place i in the count; but when he does not inſiſt on a return, he may plead 
non cepit, and prove the taking at another place. Jabnſon v. Mollyer, H. 8 C. 


Str. 507. 
5 If plaintiff dies after declaration, and before avowry, there can be no writ 4 
retorno habendo, but defendant may diſtrain again. Cut field v. Carney, M. 32 G. 2. 
2 Will. 83. 


Defendant may have leave to withdraw his avowry, and avow property in a 
ſtran ger. Barnes 348. 


If defendant avows for rent, 1 ſhews that 4. faloms titulam, demiſed to him, 
Avowry ber and he to plaintiff, it is ill; for he ſhould ſhew the commencement of the par- 
" ticular eſtate. Reynolds v. Thorpe, P. 1 G. 2. Str. 796. 


(3K. 16) ff on avowry for nonpayment of rent, a plea in bar is de injur. ſus propria, al,. 
_ e hoc quod pred. R. cæpit, Sc. non cæpit, is no good traverſe, he ſhould purſue 
is title, and ge Lacy. ſua propria is enough, Hornblower v. Grimes, H. 6 G. 2. 
Fort. 362. 
3 for rent, and iſſue thereon, plaintiff cannot give evidence to ſet off 
a mutual debt ; but by way of ſpecial plea to . he may 1 mutual debt 
of more than the rent. Barnes 450. 


(3K: 19.) If leſſee for years aſſigns his whole term, and there is no clauſe of diſtreſs, he 
— cannot diſtrain for rent. v. Cooper, P. 8 G. 3. 2MWill. 375. 


6k. 20.) N babtuit in tenementis is no plea (even for a ince 11 G. 2. c. 19 
Bar to it. Sivan v v. Stradiing, H. 4 C. 3. 2 Milt. 208. 


70 8 8 If defendant avows in in, eas bailiff, for an amerciament, he muſt: aver 
ciament. that defendant was guilty, here he is an actor; tho' in treſpaſs it is not ne- 
cCedſſary, for there _ oowriction juſtifies the officer. Stephens V. Haughton, M. 


3 CA. er. 847 
hel — muſt be by the court, not by charm: and e there muſt boa 
alſeerment. Bid. | oy north 


I plaintiff is nonſuited 8 n PORN pos the ure 


ties on the bond, and need not execute a writ of inquiry-or d 
333 2 2. * | 


War 
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If plaintiff is nonſuited for want of declaration, and retorn. habend. awarded, and 
then plaintiff ſues out writ of ſecond. deliverance, yet afterwards" avowant may 
execute writ of inquiry of damages; for tho' writ of ſecond deliverance is ſuper - 
| ſedeps 20 retorn. babend. yet it is not to writ of inquiry. . Cooper v. Sherbrooke P. 6 
33 C. 2. 2 0. 116, | 2 4 bv aria 
f goods diſſtrained are not replevied, but by conſent of attornies remain in diſ- 
trainer's hands, without writ of re. fa. lo. or appearance; after verdict for plaintiff 
the court will ſet aſide all proceedings. Barnes 451. 5 


1 


(3 K. 31.) Execution. 


In replevin in county- court, removed by recordari, and verdict for avowant, 
and inquiry as to the value, purſuant to fat. 17 C. 2. c. 7. the avowant ſhall not 
have the replevin- bond delivered to him to ſue the parties; but muſt either have 
judgment and execution for the ſum ſettled by the jury, purſuant to that ſtatute, 
or he muſt take the ancient remedy, which is, to have writ de retorno babends ; 
and if ſheriff returns averid elongata, then a writ to have retorn of the beaſts of 
the pledges; and if that returned vibil, then ſc. fa. againſt the ſheriff quod reddat 
ei tot. aueria, Combes v. Cole, H. 10 G. 2. B. R. H. 352. 


= 


(3 L.) Pleading in Scice Facias. 
(3 L. 3.) Scire Faciat upon Judgment. 


IF it has lain four days in the office, ſummons upon it may be made any time (3 L. 3.) 
before the court is up, on the return- day. Obrian v. Frazier, M. 12 G. _ 
Str. 644. | | WEE. 
If Jefondant dies after writ of inquiry executed, and before the return, and the 
ſei. Fa. is to ſhew cauſe why new writ of inquiry ſhould not be awarded, it ſhall 
be quaſhed; for it ſhould be to ſhew cauſe why the damages aſſeſſed ſhould not 
be recovered. R. on demurrer. Compton v. Leeds, 13 G. 1. C. B. Goldſworthy 
v. Southcott, H. 22 G. 2. B R. 1 Will. 243. | 
If defendant pleads to ſci fa. quare, &c. that plaintiff ſhould not have his ac- 
tion (inſtead of execution, ) it is well enough. Grey v. Jones, T. 4 G. 3. 2 Hlſ. 251. 
The term of the recovery need not be inſerted. Barnes 433. 
It may be quaſhed on plaintiff's motion, after appearance, without coſts. Barnes 
431. | ö 
On judgment of Michaelmas term, execution was ſtopt by injunction, and after- 65 2 
wards taken out teſted the laſt day of the ſubſequent Mrchaelmas term; but it was judgment. 
held irregular, without ſci. fa. A writ of error is matter of record, which the court 


3 \ 


can take notice of, but an injunction is not. Winter v. Lightbound,, P. 6 G, Br 5 
Str. 301. | "0 * 8 5257855 8. 
If a delay of execution for a year has ariſen from the defendants. by bills for in 
junctions, and by obtaining time for payment, execution may be ſued out witb -- 


out a ſcire facias; and if a rule to ſhew cauſe why it ſhould not be ſet aſide h 

is obtained, the court will diſcharge it witlf coſts. Mickel v. Cue, M. 33 G. 2. 

2 B. M. 660. 319g" 0119330 J 8 

M. NW * | 1 n | 1. . 01. I Es Wy 
After two nichils and ſcire fieri inquiry, devaſtavit returned, and traverſed; if (3 L. 9. 

thedefendant does not apply in a reaſonable time, the court will not'relieve on * 

motion. I barton v. Richardſen, T. 11 G. 2. Str. 1%. 


Ke cannot plead that the warrant of attorney was given on an uſurzgus con- oven 8 
| 2 it, Buſh vi: Ger, P. G27 Str. 1043. B. R. HA. N * ned 31 nf am + ee 0 
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Fwy bas * facias i in the ede will lie on a bond given to the late King, his exe- 
„ entors and adminiſtrators, as within 33 H. 8. c. 39 . Rex v. Bradford, H. 1 C. 
pn ae 2 Ld. Raym. 1327. in Chanc | 
It cannot be teſted the fame day the party makes default. Rex v. White, H. 
18 6. 2. Str. 1220. 
Scire facias againſt bail in error, on a judgment for damages, muſt be to ſhew 
cauſe why plaintiff ſhould not have execution of the debt aforeſaid, (the 


ſum in the recognizance) not of the damages. Barlow v. Evans, T. 18 G 
"0 * 


2019 d „ gn (3 L. 17.) Scire Facias for other Cauſes. 


N nap in replevin will lie on plaint, or on writ. One may be bail with 
ene himſelf; if elngat. is returned for the principal, the pledges may be 
ſued ; if the writ of inquiry is reducible to a certainty, it is enough; and diſconti- 
nuance is nothing in this ſuit, unleſs it had been void or a nullity. Mulſo v. Shere, 


T. 4G. Fort. 330. 


( 3 L. 18.) Judgment in a öcire Facias. 


Judgment on a ſcire factas cannot give damages for delay of execution; but if it 
does, it may be reverſed for that, and affirmed Pro reſiduo. Henriques v. Dutch Wejt- 
India Company ; on error in B. R. T. 2 G. 2. Affirmed in Parliament, anno 1730. 
Str. 807. Ld. Raym. 1532, 

But if it is found that plaintiff is damnified, and put to coſts to 6 d. it is well; 
for it is only meant as a foundation for the coſts de incremento. Damages may mean 
coſts, - Nur v. Cyſtello, M 6 G. 3. 3 B. M. 1789. . 


(3 M.) ppleading in Treſpaſs, 


(3M. 4. N treſpaſs nec non de eo quod, &c, after a ey cum, is a poſitive charge. Dobbs 
Wat be dirt v. Edmonds, H. 12 G "Ser. 681. 2 Ld. Raym. 1413. 
* Quad cum is well enough after verdict, though poffibly it might be bad on de- 
murrer. Douglas v. Hall, T. 18 G. 2. 1 Welſ. 99. 
Quad cum is well on ſpecial demurrer, where the writ is ſet forth in the declara- 
tion. White v. Shaw, M. 4G. 3, 2 ill. 203. 


| (3 M. 10.) Treſpaſſes on different days may be laid in one count, for broakiog, Ce. on ſuch 
When it may a d „ with a continuando; and if there are more counts, the court, on application, 


== on wi reduce them to one. Barnes 360. 


64 219 


L MS Fg (3M. 11.) * Pleas in Treſpaſs 


.es Meg) s bore! 
INT 1 


63 M. 11% On got ily * a freehold may be given in evidence. Bartholomew v. 
N ria, be 11G. 2. Andr. 108. | 


If a Ae, is leaded, defendant muſt traverſe, that he was not guilty at any time 
before the bringing the action. Creed v. Lappan, P. 6 G. Fort. 359. 

4 N52 in purſuance. of an award cannot be plead if defendant is not party 
Were, but it may be given in evidence in mitigation of damages; and if the words 
neral, the plaintiff ſhall not ſhew that the cauſe of action was not 5; eee 

Shell gv. Farmer, M. 12 G. Str. 646, e Wu! 


3 | 
Jonas a5 - mY 


(3 M. 12.) 
In Piſehargs, after, 


| Rong 


| C TP 


” 

LD | ; ſervant juſtifies, for that plaintiff having aſſaulted his maſter, he, in defence of pd WL 

his maſter, ſtruck: bim, it is ill; it ſhould be, that plaintiff would Have beat his ma- juſtification. 

ſter if he had not interpoſed. Barfoot v. Reynolds, M. 7 G. 2. Str. 9 53. 14 a= ook 

| 5 MER, and battery, 
8 . | ! 

'A battery cannot be juſtified by molliter manus on an arreſt only, but defendant . M. 16.) 
muſt ſhew reſiſtance, or an attempt to reſcue. Williams v. Jones, J. 9 G. 2. Str. 4 

a ; | Deren 


7 210 mM 


nus impoſuit. 


1049. B. R. H. 298. 7 
But battery may be juſtified by molliter manus, &c. in other caſes; as if plaintiff 

entered his houſe without his leave, and there diſturbed him, and becauſe he would 

not go out, therefore molliter, Sc. Tottage v. Petty, H. 10 G. 2. B. K. 


H. 358. 


In caſe againſt an officer for falſe impriſonment on 12 G. if he pleads proceſs of (3 M. 24.) 
an inferior court, it is an excuſe good enough for him. Per curiam. Rycraft v. By Process. 
Calcraft. Fort. 344. 
th defendant pleads an outlawry and warrant, he muſt aver that the cap. utlagat. 

was filed and remained of record, and he muſt ſay prout patet per ecord. R. on de- 

murrer in C. B. and affirmed on error in B. R. Carvil v. Manly, M. g G. 8 
F. 379. | 3 | 

"A Ou on a judgment afterwards ſet aſide for irregularity, is no juſtification to 

the plaintiff; but, on an erroneous judgment, it is Philips v. Biron, H. 8 G. 

gre Og. | 

If the officer joins in the ſame plea with defendant, for whom the warrant is no 

juſtification, he forfeits the benefit of it. 1bid. Smith v. Dr. Bouchier, M. 8 G. 2. 
In. Qt. 1 gry, + | 22 

i spat for taking goods, if defendant juſtifies for that according ta cuſom of 
city, he levied a plaint, Cc it is good; though he does not ſay the court was held 
according to cuſtom, though it is of horſes or geldings, though he does not aver 

they were taken within the juriſdiction, (if it appears they were, ) though he men- 
tions only one ſheriff of London. Miliams v. Fones, T. 9 G. 2. B. R H. 298. 

If plaintiff in an action in an inferior court, and officer, jointly juſtify under a pro- 

ceſs returnable at next court, they muſt ſhew a return made; or officer treſpaſſer ab 
initio, and plaintiff by joining in plea is equally affected. Midaleton v. I rice, 

P. 16G. 2. Str. 1184. 1HWilf. 17 | 

If defendant juftifies under a capias out of a baſe court, in action of debt, and ſhews 
that a plaint was levied, ef taliter proceſſum fuit, that a capras iſſued; it is well, with= 
out ſhewing that a ſummons iſſued before the capias. Adams v. Freeman, P). 
26G 2. 2 Will. 5 | r 

If a warrant on a capras has two bailiffs names inſerted by the under-ſheriff, and 

2 blank left for a third, is ſealed, and ſent to plaintiff's attorney, who inſerts ano- 

ther bailiff's name in the blank, it is a bad warrant, and no juſtification of the 
hird bailiff who arreſts. * Burflem v. Fern, H. 30 G. 2. 2 Will. 47. 


191 1 119 


2 T | {41 LRGESTL : : 1 TRY 
For toll; without ſaying how much the toll was. Morgan v. Skinner, T. 1722. 10 Wag) 
Funb 114 | } >27Þ; wr | 
i 5 Diſtreſs for 
ä 1 r | 3 
In treſpaſs for breaking and entering a houſe, and taking away goods, and can- (3M. 26.) 
verting them to his own uſe; if defendant pleads, that he took them Erne ra 
and removed them to the pound, and left them for plaintiffs uſe, it is bad; for it 
1 no anſwer to the converſion to his own uſe. Mrigbt v. Penn, M. 4 G. 2 
Fort. 38 1. 4 ad | iT WF 
augen aſs for impounding cattle, and keeping them ſo clyſe that one died, not guilt, 
end juſtiß cation for damage-feaſant; verdict for plaintiff on firſt; for defendant r 
hd; there mall be judgment for defendant; for the juſtification chers the 4 
de; the death of tlie beaſt being only gravumen, and need not be anſwered. 
nt night have had ccf for the death. Gates v. Bayky, T 6 &. 3 
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6 44 ; ” A tio $$15457; 
| (z1 M. L 40.) Tiftreſpird; Fohintif declares on his ; potfetiod! and al tow makes title, and 
ves colour, and plaintiff replies de injuria, &c. and traverſes defendant's title, it is 
clo 91 he ferent for he need not reply a title, poſſeſſion oY IO + crys wrong-doer. 


— Cary v. Holt, 19G. 2. Str. 1238. 
ſhall 12 1 0.2 . * 9 3 8 
(3M. 42.) If the cus in quo, in treſpaſs quare clauſum, &c. is the inherltance of the crown, 
Other hat. (as Windſor Great Park,) defendant, on not gu JS cannot give in evidence, 
fication. that it was a common highway. Ducheſs K arlberough v. , Grey, M. 1728. 


Bunb. 2 259. 


G00 WA RR A NGO; 
(A) Then it lies. 


-T lies 3 any new w juriſdiction, or a publick truſt, is executed without autho- 
rity, though it is no uſurpation upon any franchiſe of the crown. Rex v. Ni- 
cholſon, P. 6G. Str. 299. Rex v. Boyles, T. 3G. 2. Str. 836. Ld. Raym. 1 559. 
For exerciſing the office of ſteward of a court-leet, but not of a court- baron. 
Rex v. Hulſton, H. 11 G. Str. 621. 
Information in the nature of qus warranto lies againſt any one claiming an ex- 
clufive ferry over a publick river, but not for taking money of patiengers: Rex v 
4 Reynell, H. 15 G. 2. Str. 1161. f 
It lies for the office of conſtable. Rex v. Goudge, M. 18 G. 2. "Str. 181% © 


(B) TUhen not. 


T does not lie for erecting a warren, | Rex v. Lauder, M. 12 G. Str. 667 
2 Ld. Raym. 1409. 

It does not lie for a Leier by non. attendance. Ld. Bruce” 5 coſe, M 2 Ca. 
Str 81 

The ACE? will not grant information guo warrants For e a rabbit-warren, 
nor for ſetting up a fair; the remedy is, by application to attorney-general, who 
may grant it. Jbotſen's caſe, P. g G. 2. B. R., H. . 

Nor for holding a court-leet in a manor; for it is a private right, and may ve 
had in a civil action. Rex v. Cann, T. 10 & 11 G. 2. Andr. 

Nor where two ſets of churchwardens are ſworn in. Rex v. Dowheny, M. 17 G. 2, 
Str. 1196. 4 wigh 

Nor — the defe#7 of defendant's title f is ale, as of 29 year's ſtanding; and ha 
never been e before. Rex v. Stephens, M. 31 G. 2. 1 B. M. 433. 


(C) a Pꝛoteeding in a Quo Watrranto. 


6 'S s BUCTHELEEL 
at Ein > "= 3. ) Information. nien MOTEAY 1% 2 85 4 
18 nnn * . 


E I ER rules are made abſolute. for fous bon _ oor eſe 
© dants, the court may direct that m_ ſhall be only one — 
all the four defendants. Rex v. Fuſter, P 31 G. 2. 1 B. M. 573. 

Information on gth Ann. ft. 20. lies not againſt a corporation as a body, but only 

ihainſt individuals uſurping franchiſes in a corporation. Information againſt 2 
Forge is always by the attorney-general, Rex v. Carmarthen," M. 33 C. 2 
125 88. If 
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I it * not appear whether a 2 at which Wenn a 


competent or not. the court will 
ints are doubtful. Rex v. Lat am, P. 4 G. 3. 3 B. M. 1485 "LE =, 
Fo Whether B. R. can grant it on the application of 2 private perſon, for uſurping 
a market upon the crown, Dab. Rex v. Marſden, M. 6 G. 3. 3 B. M. 1812. 


But the court will not grant it far 0 and promoting a D. 
DAB 4" 21115 


> um . De (C. 4.) 11 


8 eee 
oo ; 7 


If the affidavit annexed to a plea in abatement, has no title, the pe tal * | 


ſet afide. Rex v. Tones, H. 15 G. 2. Str. 1161. 


(C. 5.) Judgment. 


On an information, Cc. by what authority defendant exerciſed an office; if it 
be found that he was elected, but was not ſworn in, there ſhall be judgment of 


oufter againſt him. Mayor of Penryn's caſe, P. 10 G. Str. 582. Armed in Par- 


hament. 


If defendant confeſſes uſurpation for part of the time only, and from thence 


inſiſts on election, there cannot be judgment of over, but only capiatur pro Rex 
v. Bidale, 7. 6 G. 2. Str. 952. "ws 


R 


E ©: .< RI D. 


(4) What is Patter of Recozd. 


F record is loſt, the court may order a new entry. King, qui tam, v. Bolton, H. 
5G. Needbam v. Grano, P. 9 G. Str. 141. 


A roll is not a record till it 4 put in the bundle. Bolton v. Tf, H. 5 G. 
Fort. | 

As Goat and cad being loſt, may on motion, be new ingroſſed from 
| the ſheriff's minutes ſigned by the jury. Rex v. Blundel, in Sc. M. 21. Bund. 

98. N B. Defendant conſented, & diſſent. Mountague B. 

So, a new poſfea may be made from the record above, and the minutes in the 
 aflociate's book. „t Dayrell v. Bridge, H. 20 G. 2. Str. 1264. 

If judgment- roll is carried in and docquetted, and then loſt, a new roll may 
be. filed, on motion, many years afterwards.” Quant v. Thomas, P. 2 G. 2. Str. 833 
If writ of inquiry is executed, coſts taxed, but final judgment not entered, 
and it is loſt, the court order new writ of inquiry, and inquifition to be 
made according to the 's notes, and the colts to be indorſed according to 
commitment-book. Bean v. Eiten, T. 10 G. a. ke Andr. 12. 

After verdict, record of nf 
cord and writ may be made out, and verdict returned. Barnes 466. 
An affjdavit read and filed becomes a record of the court, 4d cannot 'be 
taken off the file. Beal v. Lanflaff, H. 8 G. 3. 2 Wilf. . 


00 hat will be a matertal Mariante. 


F certiorari to remove conviction againſt A. and his wife, and the return be 
of conviction againſt A. only; for this variance the N will be 
quaſhed. Anon. M. 5G. Str. 116. 3 


I in Were. Hilary term, and wl tiel brd 


2 Egger, tem. Ince v. Hoy, 7.9 6. Port. tp" 
N N | "ts Pe, 5 ry Y "FT? Oe =. 
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prius, and writ of habeas corp. jurat. loft, new r- 


t information; or where any other material © 
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- If judgment is on vera! promiſes, and intire damages, and the ſcire faci, 
tecites it cam promiſionis, it is variance, and cannot be amended. Haynes 1 
For: bw * | . 2. Str. 892. He ci 55 31 51 II HOLE 0: we | 
If planet. in action againſt ſheriff, ſays, that by precept of the King, Ge. and 
on. ul tiel record it appears to be a bill of Middleſex,” judgment ſhall be, quod per- 
fecit recordum. Harris v. Bernard, H. 10 G. 2. Str. 1069. 
Declaration for damages only, record for damages and coſts, is not material. 


. 


Barnes 274. | | 
(D) hat not. 


N nul tiel record. Segrave for Seagrave, no variance, quia idem ſonans. Jil- 
liams v. Ogle, H. 4 G. 2. Str. 889. 

If the record has a date in words at length, and George now King, and the re- 
plication has the date in figures, and alſo in words at length interlined, and George 
the 2d, now King, it is no variance; for the figures and the 2d ſhall be rejected as 
ſurpluſage. Fiſher v. Sowerby, T. 8 G. 2. B. R. H. 131, 


E) No Averment againſt a Recozd. 


VN averment that a /atitat teſted the laſt day of term iſſued in the vacation 
following, muſt be admitted. Johnſon v. Smith, P. 33 G. 2. 2 B. M. 590. 


— 
— — 


eee. 


: (A) Recovery. 


OMM ON recoveries are now a mere form of conveyance, allowed (under 
certain circumſtances of form and ceremony) to tenants in tail in poſſeſſion, 
generally; and to tenants in tail in remainder, with conſent of the owner of the 


firſt eſtate for life. Taylor v. Horde, H. 30 G. 2. 1 B. M. 60. 
(B) Common Recovery. - 


(B. 1.) By whom it may be ſuffered. 


fat. 14 G. 2. c. 20. J. 4. Purchaſer: for valuable conſideration, after 20 

year's, producing the deed to make tenant to the writ, and declaring the uſes; 
ſuch deed ſhall be evidence that the recovery, was duly ſuffered, provided the per- 
ſon making the deed had ſufficient eſtate and power. 


(B. 2) By whom not. 


A redovery ought not to be ſupported where the parties had no power to ſuffer 
it; and „at. 14 C. 2. c. 20, proceeds upon their having power to ſuffer it. Taylor 
v. Horde, H. 30.G. 2. I B. M. 60. N } 

A ſeeret feoffment under a naked poſſeſſion is not ſufficient to ſupport a common 
recovery ſuffered by the remainder- man. Bid. 1 3 | 

Thoſe who have no power to ſuffer a recovery, ſhall not by making an eſtate by 
wrong, or fraud, or practice, bar thoſe in remainder or reverſion; and ſuch eſtate 


— 


7 


* 


: A recovery which the parties had no power to ſuffer directly, and without ſuch 
fraudulent eſtate, ſhall not be made BF wrong and fraud. Jbid. 
r 5 7 e 4 N A feoffee 


RAE © & WAR . 


* o favfce tothe intent to be tenant to the precipe is a mere inſtrament for one 
purpoſc of form only; and a man, by his own injurious feoffment, fflall hot acquire” 64 
an advantage to himſelf ; an act founded on wro 12, ſhall not, by vittue of the a 
crime itſelf, become legal, for the author's advantage. 5d. | e000 

If A. tenant in tail in remainder, after the death of B. jointreſs, tenant. for life 
in poſſeſſion, recovers in ejectment againſt her, and enters, and has poſſeſſion, but 
* is not ouſted, nor A. ſeized, and A. infeoffs C. to make him tenant to the præ- 


cipe, and a recovery is thereupon ſuffered, it is void; for A. is not a a diſſeiſor, nor is 
his feoffment a diſſeiſin. Vid. 


(B. 3-) Who ſhall be a 85 Tenant to the eee „ 


* 


If tenant in tail in remainder ſuffer a recovery, it ſhall be preſumed, after a long | 
time (as 40 years,) that tenant for life in poſſeſſion ſurrendered. Warren v. Green- 
ville, P. 13 G. 2. Str. 1 129. | 

But here was alſo an entry in the attorney's debt-book, he being then dead, of 
drawing and ingrofling ſurrender from' tenant for life, mother to the tenant in tail, 
and the bill was paid, Y:de Goodtitle v. Duke of Chandos, M. 1G. 3. 2 B. M. 1065. 
On an old recovery, where no deed appears, a proper tenant to the  pracipe ſhall 
be preſumed ; but if a deed appears wherein proper parties did not join, and the 
ules are declared to be warranted by ſuch deed, the court will not preſume there 
is any other. Keen v. Earl of Effingham, P. 20 G. 2. Str. 1267. 

When one has power to ſuffer recovery, it ſhall be preſumed all is rightly done, 
unleſs ſomething appears to the contrary. id. 

But there can be no preſumption, where there is no ground for i it. Bid. 

The ſuppoſition that tenant in tail would not ſuffer a recovery, without getting 
2 ſurrender of life-eſtate, forms no preſumption. Hid. | 

A long poſſeiſion by tenant in tail, after death of tenant for life, doth leave 
nnd of preſumption, Mid. 


(B. > What the Effect will be, if there be not a good T enant. 


By et. 14 G. 2. c. 20. Common recovery of premiſſes in leaſe for lives, are va- 
bd, without ſurrender of ſuch leales, or the tenant's joining to make a tenant to 

e Writ. 
J. 2. But not unleſs the perſon intitled to the firſt eſtate for life, or greater eſtate 
after the expiration of ſuch leaſe, ſhall convey an eſtate for 1 at leaſt to the te- 
nant of the writ. 

z. And this ſhall not prejudice the eſtate of the leſſee. 

J. 5. After 20 years it ſhall be good, though the deed to make the tenant do not 
appear. 

1.6. Recovery ſhall be good, though the fine or deed making the tenant ſhould | 
be levied or executed after judgment in the recovery, and the writ of ſeifin award- | 
ed, provided it is in the ſame term. 
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4 . 1 D. 3. By Debt, Diſtreſs, e en 


T pacol demiſe from year to to. year, is within 11 C. 2.C.1 
ſabje& to pay double rent, if he does not quit after having given Sol 
mM 


— 34g _—__ 3. 3 B. M. 1603. 
If tenant gi notice that he will quit, it is ſufficient, and ſubjects him to 


double rent + he not. Did. 
(D. 8.) By Payment of the Sheriff upon an Execution. 


If the money be levied by fale of goods taken in exectition againſt deſend 
wh was a tenant owing rent, after the landlord's death inteſtate, and before adi 


niſtration granted, the court will _ order the ſheriff to pay the year's rent to the 


aden nter after wards. Muri A . 4 G. Str. 97. 
__ » Alandtotd is obliged to demand the arrears before the removal of the goods, of 
it is too late. Hal Fart. 360. Dartng v. Hill, P. g G. 2. B. R. H. 255. 


Ati executor has the ſame benefit of * the landlord, for it is an intereſt 
veſted. Chace v. Chace, H. 2 G. 2. Port. 3 

If goods are ſeized on an extent on an r the landlord ſhall not have the 
8 deleted to — _ he diſtrained before the extent. Rex v. Southery, 


16. in Sc. 
The landlord is to 2 his year's rent without any deduction. Gore v. Goften, 


M. 12 G. Str. 643. 
The ground- landlord of a houſe is not intitled to a year's rent on an execution 


againſt an ander- leſſer. Bennet is caſe, M. 1 G. 2. Str. 785. 
On an outlawry, cap. utlagat. and goods ſeized by proceſs ſtill remaining in the 


ſheriff s hands, — ſhall have a year's rent. Greaves v. D' Acaſtro, P. 1725. 


Bund, 194. 

If extent iflues againft a tenant, and afterwatds, but before the extent is execu- 
ted. the landlord diſtrains, and the inquiſition finds the goods diſtrained to be in the 
poſſeſſton of the tenant, ge + landlord ſhall not have the benefit of the fat. 8 Am. 


' Rex v. Pritchard, T. 1729. Bunb. 269. 
When there are two executions, the landlord ſhall not have a year's rent on 


each. Dad v. Saxby, . 9 G. 2. fer. 1024. 
A lets land to B. at 754. per annum for one year; a few days before the end, B. 


fps he can hold it — —— but deſires as much as will feed 16 cows, which A. 

ies with, and demiſes alſo the houſe and garden; ſome months after, B.'s 

s are taken in execution, no part of the rent of 7 37 being paid; A. ſhall not 

| any the 75 on motion, and ſemb. no rent under the act, though he proceed by 
action. Col v. Cook, P. 11 G. 2. Andr. 217. 

On an execution for cofts on j -of nonfuit, ſheriff cannot, after he has re- 

 . ceived notice of rent due, wont the 8 before he has ſatisfied landlord one 

year's. rent; unleſs rent paid, ſheriff muſt quit; if he does not, action lies againſt 


him or, on motion, the court will order reſtitution to the amount of the goods 
ſold, deducting coſts incurred before notice. Hencbett v. Kempſon, P. 2 C. 3 


2 Wi 
4 kite ſale is a removal of goods taken by fer facias; and the theriff ſhall pay 
ts year's rent our of the money lr: J 
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IN debt on a replevin-bond, it is a bad plea, that defendant appeared at the 
-county-court; he muſt follow it, wherever removed, to the end of the cauſe. 
Anon Fort. 209. Nicols v. Newman, P. 3 G. 2. Furt. 361. M1 mn 
In debt on replevin-bond, that he had performed all conditions is a bad plea; 


Fort. 210. | OT OOTY 
On a ſcire factas againſt a ſheriff for not taking pledges, he muſt plead ad idem. 

Hayn v. Bigg, Fort. 331. | E | 

Replevin does not lie for goods diſtrained for a fine impoſed on an officer by com- 
miſſioners of land-tax; and if he takes out replevin, it is a contempt, and an at- 
tachment will be granted. Rex v. Oliver, T. 1717. Bunb. 14. 
Ik debt is brought on a replevin-bond for not proſecuting. in county-court with 
effe&; and defendant pleads he did then and there proſecute with effect, and plain- 
tiff replies, he (preſent defendant) removed it by recordari into C. B. and was there 
nonſuited, the replication is well. Yaughan v. Norris, T. 8 G. 2. B. R. H. 137. 
Replevin does not lie for goods diſtrained on a conviction (for deer- ſtealing). Rex 


5 


v. Menkhouſe, P. 16 G. 2. Str. 1184. Q 


And if the under-ſheriff grants it, an attachment ſhall go againſt him.” Bid. 
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(D) Remedy fo2 a Reſcous. 


4/79) 3 I.) By Writ of Reſeous. 


TRIT of reſccus may contain alſo a continuance againſt the defendant 
Barnes 4.29. 51151 hs 


: 


. (D. 3.) By Indicment. 


I Iwan indictment for a reſcue from the houſe of cortection, it muſt appear for 


What'the priſoner was committed there. Rex v. Freeman, P. 18 G. 2. Her. 1226. 


RAT 
A 880% % 


. 3)) How it hall be rene. 


: 


If it appear on the return, that the warrant was ta two, and the arreſt by one 


[i ver t 
4 


4. % : Rex v. Noe, M. 5 G. Str. 11 7. R - 4 \ ul . 1 x 
4 | Kön ty k g ** i . ol FY . * 12 # © Fi —_ . 

dn a return of a re/cous of two perſons, it is only ſaid, they could not after- 
wards be found, (without ſaying, nec eorum, aliquis,) it is il, Rex v. Tutker, M.'6'G. 
Str 226. Fort. 302. . nem 62103-20039b3b:- , hi. 


D IODGOR 62% 
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That the bailiff arreſted defendant, is good. Bid. %s 


That the defendant being in my cuſtody, is ſuficient. lid. dien 1 lid A 
Rh”, | | | | | RE i SUGC 3HOT £36997 .3115 

C, B. grants attachment againſt the reſcuer on affidavit, always; B. R. ſometimes, 
but inclines to require a return. Sheather v. Holt, M. 9 G. Grindney v. Touſter, 
Mar- 185 196. Young v. Paine, T. 5 G. 2. Ser. 631. | 

he Exchequer will, on the return, make the attachment abſolute at firſt. Wil. 
lam v. Evans, A. 1724. Bunb. 181. WY CNT 3 
2 ; | 6 Y : 15 The 
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e return is good; for it is no exception in What relates to publick 


\ en be cp able at 12 W Rex v. Wan. 
2 5 N ob 01 pl boriopof zjfÞfny L. 

25 ebend on löbaßteng o 4 doe n 8 0 \ read afbdayits t 

Hhew'rhere' was no real arreſt. Rex v. e 5 f br Gs. 16 wok bo 

$: The ſheriff $ return of a reſcue, is of it 7 1 ion et eſcue, and pro- 

ceſs y iſſues from the Crown-office agunſt the rel; The, Rex y Feuer, 

P. 8 G. 2. B. R. H. 112 

Return of Feſrous is not traverſable, and the reſcuer muſt 3, brought into court 

be "ified: Barnet 429. eb 

The reſcuer taken may be admitted to give recognizance,. to try falſe return 


againſt ſheriff. Barnes 430. 
* "I Where 185 verdict for plaintiff, the recognizance ſhall be diſcharged. Lid. 


0. ) To a fleri faciat; for ſheriff may raiſe coſe. comitatus. Barnes 439- 


When it is f 
not a good t ah be. ue 
return. n SS 
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( Return of Writs and Proceſs; to whom it belongs. 


* 13 0 2. c. 18. J. 6. The ſheriff, at the requeſt and coſts of the lord of a 
franchiſe, having return of writs, ſhall appoint a deputy to reſide in or near 
the ſame, who, on receipt of proceſs, ſhall ifſue his warrant to the lord of the 
franchiſe to execute the proceſs. 


A q £4 
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(B. 2.) When Remedy lies not for entering a Franchiſe. 


(8. 2.) If ſheriff's mandate to bailiff of a liberty, leaves a blank for name of liberty, 


— _— tap. ad reſp. ſhall be quaſhed, unleſs bail is put in. Barnes 416, 


with a non 


oni. (C) "Return, how made. 
(C. 1.) At what Time. 


Fa urit is Rabin: at a return-day, and not a day certain, the ſheriff need 
not return it till ewe die Poſt. Malepiece V. Dillon, H. 8 G. Fort. 36 3. 


* a 2 5 
s 


AT 15 (0. 2.) In what Manner. 


If a writ is directed to Henry Earl of Litchfield, and it is returned by George 
Henry Earl of Litchfield, it is good; for there can be but one Earl of Litchjils, 
and therefore a variance of the chriſtian name is not material. Jngoldſby v. 
Martin, T. 6G. Str. 316. 

By Hat. 20 G. 2. c. 37. The ſheriff ſhall, at he expiration of his office, turn 
over a his ſucceſſor all proceſs unexecuted, whb ſhall execute and return. Sheriff 
neglecting to turn over, liable to make ee to 7 aggrieved. 


2901 


* eee "Remedy againſt the Sheriff. bee. 


Hh 62 lden mw 1.) If he does not make a Return. 


dun 2187 22 . . | 
YHERIFF ſhall be obliged to return ca. ſa. tho! he ſhews by affidavit, that 
he had taken defendant, and diſcharge hit. m d letter from a pore that t 
he was his menial ſervant. Miatbam v. nds M. 10 G. 2. B. R. H. 348. 
d ds 22181 4 19802 Mol Won s Asti 01 165997 16 eq VA IIS 1 neu - 
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 repurn, voleſs required ſo to do in fix months after the expirariby, af e alice 
33 Plathatiff's Attorney havin blagk-warrants, does not carry writ to underaſhetiff 
till a year after the return, the court will not make rule for return. i; Barnes 42 3. 
A Arif directs warrant to bailiff of plaintiff's nomination, and has indemnity 
inder en on the writ,” yet plaintiff may call for return. Barnes 411. 4 
If the warrant is directed to officers of plaintiff's nomination, not to the gof- 
Hietts of bailiff of a' franchiſe, no rule to return ſheriff's mandate. Barnes .,416» 
If defendant is protected, and protection regiſtered, the court will diſcharge a 
Treaſury rule for return. Barnes 417. | | | „ 
If ſheriff returns defendant protected, the court will not make rule for better 
return; if inſufficient, plaintiff may apply next term for attachment, Barnes 425. 
If under-theriff abſconds, court will make rule, that leaving copy of rule to 
make return at his houſe, ſhall be good. Barnes 35. | 
If defendant has continued in cuſtody ſince arreſt, rule to bring in body ſhall be . 
. diſcharged, otherwiſe if eſcape. Barnes 32, 381. — 
Delivery of original rule to bring in body to under- ſheriff, is good ſerviee on 
high-ſheriff, Barnes 405. We 


4” 4 (F. «7 It he fnokes a falſt Return. 


Feed will; not try the truth of a return, on a motion to ſet aſide pro- 
ceedings, but the party will have his action. Barr v. Satchwell, M. 2 G. 2. 
Str, $13. | Jonpe IE i 
Fifty pounds damages are not exceſſive on an action for a falſe return uf a kel. 
cue, whereon plaintiff had been impriſoned. Barnes 229. 1. 


. 
(E. 1.) Countil of the King. 


HE King in council cannot decree in perſonam in England (except in ſome (k. 5. 
criminal matters) therefore cannot decree an agreement that is diſputed, The power 
Penn v. Ld. Baltimore, P. 1750. 1 Vezey 444. 153.01 1nwr TY poke 4 
Before 3 Car. 1. all privy-counſellors exerciſed the power to commit; they then 5 
* diſuſedit, but ſtill preſcribed to commit per mandatum Regis; but that. firſt power 
was not warranted ; they ought only to.commit in council, not out of it. The 
mandatum Regis, is only his mandate in council. Entic v. Carrington, M. 6 G. 3. 


2 Wil. 275. 
aN „ { 
w * 
2 o Y * 
an- 
$4 \\ » S % * * * 
; - 2 3 
p_ ad. \ WL EW? "2 » £ : | — * 
KS 1238 : * 1 3 * Nee 


— 2 _ 


5 0 . F * # 0 8 has * 4 , 
2 : L 5 T ” g * " hs 3 £ \ ; . — 8 it * . . * " * i hs F : N 4 
: A , 4 > #3 * 
$17 * '3 _ | / q : { m 0 » 0 
— 5 1 % o 1 " z if : 1 * F a . p A þ f 4 4 4 þ 4 N 90 
* 4 — » =Y N L. ' * 1 * 1 * — — , 
> . 3 a . | 
" 19314 - ” * # þ * — ' 1 | g 4 A „ . 9 
1 * * 1 1 * „ 6 8 P * 
; wi 2 £.4 . 5» 
N : Tn. 1 


A Scavenger's rate cannot be made by one liberty of a pariſh, where none of 
| A the churchwardens or overſeers reſide; Rex v. Sain Leonard Shoreditch, T. 
11G. Fort. 324. Str. 630. | 

New pariſh cannot make ſcavenger's rate, but continues contributable to the 
old pariſh till a perpetual diviſion is made as to the other rates. Rex v. Saint John 
Clerkenwell, 5 110. Fort. 324. r enen 100 ! r 1 1143 2 

Hrcer to appoint ſcavengers, muſt ſet out that they are able perſons,” or ĩt 4 
bad. 5 Rex v. Vuſftines of Middleſex,, M. 11 G. 2. Andr. a nr out ew oil 
- Quarter. ſeſfions have no power on appeal to make a new ſcavenger's rate, too _ 
they may quaſh the rate appealed from. Rex v. Saint Andrew's Holbourn, H. | 


46.3. 3 E. M. 1459. | 
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and (B) Jerwick,-- | 
E RW IC K has no criminal law but the law of England, nor juriſdiction in 
criminal matters, but with ſuch reference to it as includes B. R. 
Venire does not run there, becauſe they are exempted from being ſummoned out 
of the borough to ſerve on juries, 2555 . 1 de 
Original writs do not run there. 
Other writs, miniſterially directed, do. 7" 
Writs not miniſterially directed, mandamus, prohibition, habeas corpus, certiorari, 
run there. 3 | PEE: 
Informations may be granted by B. R. or filed by attorney-general. 
Where B. R. has juriſdiction of the matter, and it cannot be tried in the place, 
it ſhall be tried as near as may be; thus, with regard to Berwsch, it ſhall be tried in 
Northumberland, and that on a ſuggeſtion, that venire does not run there, and they 


are exempted from ſerving on juries out of the borough. 


All rules of common law that hold as to ales, conclude @ fortiori to Berwits. 
Before the Union, Berwick was bound by Engliſb general acts of parliament, with- 
out being named, which, when done, is ſuperfluous ; it is now bound by all gene- 


ral laws. Rex v. Cowle, T. 32 & 33G. 2. 2 B. M. 834. 


(D. 2.) The Effects of the Union; 
(D. 9.) Laws. 


I F money is left in truſt to be laid out in lands in England for A. Gc. and by a& 
of parliament it is ſecured on A.'s.eſtate in Scotland during his minority, it is to 
be confidered as an eſtate in England. Marquis of Annandale v.  Marchioneſs of 
Annandale, T. 1751. 2 Vegey 381. | 

The purchaſe-money for heritable juriſdictions, whilſt remaining in the Exche- 
quer in England, conſidered as real eſtate in Scotland. Ibid. 

By fiat. 13 G. 3. c. 31. Perſons againſt whom warrants are iſſued by juſtices in 


| England for offences, who ſhall eſcape into Scotland, may be ſent back by Scotch juſ- 


tice to the county where offence committed; and fo, vice verſa, from England to 


Perſon ſtealing in Scotland may be tried where he is found with the goods in 


England, and vice ver ſa; and ſo, receivers of ſtolen goods. 


Whether the court of Exchequer has the excluſive juriſdiction concernin gthe 


revenue ariſing there, (as on a bond to pay duties)? , Attorney-general v. Lut- 


wydge, H. 1729. Bunb. 280. 


| | | ſeifor the tenant to the demandant's 


(F. 1.) What ſhall be. 


preciſo definition-of what conſtituted a diſſeiſin, ſueh as made the diſ- 
| | xcipe, though the right owner's entry. 
was not taken away, is not now known; but it was, ſome way or other, ons 

X | I 1 3, | . 


* 
1 


| oj: out of his tenure; and uſurping his place and feudal'relation. It was 4 


ated fact: and differed from diſpoſſeſing. The freeholder by diſſeiſin dif- 
om a poſſeſſor by wrong, or mere intruder without inveſtiture. Taylor v. 
Horde, H 30 G. 2. 1 B. M. 60. | 
Caſes where the true owner thinks fit to admit himſelf difleiſed in order to bring 
his aſſi ze, are very different from actual diſſeiſins in ſpite of the true owner; i. e. 
from ſuch diſſeiſins as made the diſſeiſor tenant to every demandant, and freeholder 
d fatto in ſpite of the true owner. Jbid. . 
Diſteiſin at election is very different from actual diſſeiſin, though the ſame term is 
applied to both. 761d. | ; N 


(F. 2.) What not. 


Where an ejectment is brought, there can be no diſſeiſin. Taylor v. Horde, H. 
30 G. 2. 1 K. M. 60, | 7 
Takiag poſſeſhon under a judgment in ejectment is not a diſſeiſin of the freehold: 
not can the true owner clect to make it ſo. For the entry is under authority, and 
lawful, therefore not liable to be puniſhed by fine; nor can the true owner enter 
upon ſuch recoveror as a diſſeiſor. Bid. | 
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(B) When an Oath ſhall not be required, 


H E ſuppletory oath may be tendered to the party by the judge in the ec- 
'F Clefiaftical courts, on a /emiplena probatio in cauſa matrimonial. Williams 3 
Morne. Delegates 1717. Str. 80. 


The exerciſe of it lies in arbitrio fudicis. Bid. : 3 an 
An affidavit cannot be taken by a commiſſioner who is the patty's attorney, or his 
menial ſervant, or his agent in that cauſe ; but if only agent in another, he may, 


Cockſedge v. Rickwood, C. B. P. 20 G. 2. Barnes 45. 


* 4 „ 
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r 8 R 
) When Commiſſioners may make a Tax. 
ae (E. 2.) How afleſſed. 


N order to levy nine-pence fer acte to be paid to the clerk, to be applied 
towards defraying charges in and about the execution of the commiſſion, is 


* 
„5 


"WM 


0 1 
- 


good, Lewel of Hull s caſe, H. 13 G. 2. Str. 1127. | 
(1) Remedy foꝛ Default of the Commiſſioners. 


42 1 285 aa . (I. 1.) By Certiorari. 
I by a judgment of the commiſſioners, may be diſcharged. o mo- 


| — A» 1 12 2 # * 6 . | 2 
9 ak h a certiorari would not lie originally to remove theit order. Rex v. | 
1 f 7% % K. „ 17 20, Bunb. 61. E Dee in ee on n 1043-25 
e eee *. | | 
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If orders are removed by certiorari, and commiſſioner offer. to try any iſſue de. 
bene bac K. refuſes, — will got thereupon. grant * 
ut they will not e orders, till the objections are firſt debated, that they may 


havg je Maher power to ſend them back. Rex y, Cann, H. 20,G, 2. Str, e 
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« (ob) D) Execution upon a Statute o2Recognizance, in what 


Manner ſued. 


*. TER an extent on a ſtatute into one county, and a liberate returned and 
filed, the conuſee may have an extent into another county, if the prayer for 
he 12 extent was entered at the time the firſt extent was taken out; otherwiſe 
not. Oates v. Robimſam, T. 7 G. Str. 461. Furt. 373. 
And the chancellor will give leave to enter the prayer munc pro lune. Lid. 


—äẽ — — 


8 oo: WE N R. 
f (B) Mhen without Deed. 


EAS E by deed, for any number of years, may be ſurrendered without deed, 
by note in writing, without ſtamp-duty. Farmer v. Rogers, 7. 28 & 29 6.2. 


2 Fill 26. 


8 5 E 8 
Ne Ok what Times the Law takes Notice, 


. 2.) Of the Calendar, 
B. flat. 24 G. 2. c. 23. The calendar is corrected, and new-ſtile eſtabliſhed. 
T 


The year 1752 to begin 1ſt January 217 52, and the day after the 2d bes 5--r 
0 * e * 144h Sepeember. 


(8 3) De Die Dominico. 


T5 


oh writ of co executed on a Sunday is naught, and 8 may * 1 


of it on writ of err r, tho not aſſigned for error. Ld. Cormuallss v. Hoyle, M. b C. 


Far: 1 1 A 
Selling meat. on Sunday, no offence at common law; therefore indiecment muſt 


be contra far mam G. Ker v. Brotherton, P. 12 G. Str. 70a. 
2 may be atreſted on ,, on lotd chancellor's warrant. N e 
of commitment for contermpe ;/ for ho is confidered as in cuſtody from e time of 


making the order, and the warrant is directed to the gaoler, and is in the nature 
ol an eſcape-warrant. Semb. Whitechured's caſe, P. 1749. 1 Athy 55: 5" peſſon 


J 


. 2 l. a $#7 


h m Vat ender voluntarily on a Sunday. Bid. ett 446 1b 
on an jridictment, and attachment for a contempt, may by ſerved on 4 
255 Ao B938d9H9 11:5 Fer don a 


| 5 
1 15 may be Shen on Müchmeht for non- performance of an awatd,” om a 
4g. 2314 


—— 


(C) Dies Juriditi. 


= * fur. 24 6. 2. c. 48. tt confuin only four returns, craft Om. AL ral. 
of —OF. S. Marr. and - S. Mar. and begins on the fourth x: of tho © Mita 


(0. 8.) The Term is only one Day. 


— is paid between the firſt day of term, and the day on which a lafitat (C. 8.) 
ſued out, plaintiff ſhall enter a ſpecial memorandum, and it mall be as of the _— 
ff the return of the writ. Southouſe v. Allen, T. 8G. 2 B. R. H. 141. 

Plaintiff may ſhew the true commencement of an action, contraty to the gction of 
law, even in penal actions. Morris v. Pugh, M. 2 G. 3. 3 B. M. 1241. 

If there is no ſpecial memorandum, he may ſhew b » he writ, that the action : 
was commenced after the time to which the bill _— OY 2. 5 


* (8) Time of Limitations. 


N ej ectment for mines, plaintiff proving himſelf lord of the manor, and in poſs (G. 5. 
{fon of it, does not avoid the ſtatute of limitations, if defendant has been in Whe long 
poſſeſſion of che mines 20 years; for they are diſtinct poſſeſſions, and may be 7 hd 
ferent inheritances. Rich v. Fobnſon, M. 14 G. 2. Str. 1142. 
A reyerfioner cannot have error after twenty years, tho' his title did not accrue 
a after the expiration of them, and tho error is brought in leſs than 20 years 
after the commencement of his title, Lloyd v. Vaughan, T. 19 G. 2. Str. 12 f. 


(G. 6.) In Actions perſonal. 


"The exception as to merchants accounts, is only meant to prevent riding a (8. 6. 
running account, but extends not to accounts cloſed and concluded. Hel N v. — 2 (© 
Liddel, T. 1751. 2 Vexey 400 J 

It is not ſufficient that the writ bears teſte before the expiration of the ſix years, 
it muſt be really and in fact taken out, for that is the commencement of the ſuit. 

And the true time may be averred and ſhewn notwithſtanding the teſte. Jobnſem v. 
Smith, P. 33 G. 2. 2 B. M. 950. 

Acknowledgment of the debt, after action brought, takes it out of tlie ſta- 

' tute. Tea v. Fouraker, M. 1 G. 3. 2 B. M. 1099. 


I plastiff is in England when cauſe of action accrues, the time of limitatign 44, f, | 


_— to run, tho' he afterwards goes abroad. Smith V. #8, T. 19 oath 20 G. 2. infant, &c, 
uf. 134. 


k 


(G. 19.) Pheading the Statute of Canitatiogs and * an of the 


l! 2d ** UT! 297. Statute. | 
90. . DES 4 {> | , 


p 


A bill de ding in Chancery almoſt fix years is not N a eee 28 to o take a 
2225 ſtatute of limitations. Anon. H. 1736. 2 2 „alle 

of a receiver in Chancety will not prevent th atuts of limi- 
hning on! Anon. H. 2737+ OR mans 5d wm noned AZ 
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TR E * ＋ M 0 1 6 N . 
(A). Uritneſs, who ſhall not be. 


I acts * parliament which direct Sari on the oaths of witneſſes, the epi- 
thet credible” is added, but by no means intended to ſignify competent: 
That is imp oled in the term witneſs.” But it is intended (from abundant caution) 
to declare, ar though competent witrieſſes ſwear poſitively, their credibility is t be 
weighed 3 and if the magiſtrate thinks the evidence - 2 he ought not to con- 
vict. D. per Ld. Mansfield. Windham v. Chetwyn I G. 2. 1 B. M. 414. 

A perſon who apprehends himſelf Aero rk ſtrictly he is not. Fybe. 
ringham v. Greenwood, M. 5 G. Str. 129. 

A ſervant, for beating of whom the maſter has brought trefoals, Dunſl.y v. Meß- 
browne, H. 7 G. Str. 414. Sed vide 755 Ha ding, T. 10 C. Str. 595. contra, 
wn in Lewis v. Foy, M. 6 G. 2. Str. 9 

e party who excepts to a witneſs may 2 him afterwards. Atwood v. Dent, 
M. 8.G. Str. 480. 
A wife may be witneſs to prove her daughter's wedding cloaths delivered on her 
huſband s credit. Williams v. Fobnſon, H. 8 G. Str. 504. h 

Wife of prochein amy, allowed. Denniſon v. Spurling, B. R. 

Guardian on record, not allowed. Clutterbuck v. Ld. Huntingtower, C. B. H. 
8 G. Str. 506. 

In an action againſt the maſter, the ſervant to whom the goods were delivered 
allowed to prove payment by a third perſon. Brownſen v. Avery, H. 8 G. Str. 507. 

' Creditor of bankrupt not allowed to prove him a gameſter. Shuttleworthy, Bra- 
vo, H. 8 G. Str. 507. i 
Wife's declaration as to nurſing. a child, good to charge. her huſband. Anon, 
T. 8G. Str. 527. 

Infant declares per gardian. he being liable to colts ; what he ſaid, may be given 
in evidence by defendant. . James v. Hatfield, H. 9 G. Str. 548. 

Wife of plaintiff admitted to prove her huſband died before judgment, aſſigned 

for error by defendant. Dale v. Jobnſon, T. 9 G. Str. 508. Sed N. 
A. delivers South-Sea bonds to B. from whom they are ſtolen; C. a clerk ſtops 
them, when D. brought them for the intereſt ; D. brings trover againſt C. who at 
trial calls B. to prove the property in A. but he was refuſed, having made himſelf 
liable to coſts in the action, by giving bond to indemnify the company for ſtopping 
the bonds; then A. brought trover againſt D. and B. was admitted as a witneſs. 
Ball v. Bofteck, M. 10 G. Str. 575. 

Where two qualifications are neceſſary to be elected, * who has only one of 
them, may be a witneſs to prove it. Stevenſon v. Nevinſon, P. 10 G. 2 Ld, Raym. 
1363. Str. 58 | 

On an indigent for deſtroying a note, the- proprietor may be a witneſs. Rex v. 
Moiſe, T. 10 G. Str. 59. 
Ik be party to an uſurious contract cannot be a witneſs on an Gion to prove th 

repayment of the money. Shank v. Payne, T. 11G. Str. 633. 

Wife may be witnels againſt her huſband indicted for an aſſault on her. Rex. 
 Aeire, J. II G. Kr. 633. r 
If two are indicted, one ſubmits and pays a fine, he may be witneſs for the other. 
mY v. Fletcher, T. 11 G. Str. 633. 
A goldſmith's ſervant, who had overpaid a note, allowed. Martin v. n 
M. 1 6. Fr. 647. 

Creditors to prove defendant not intitled to the benefit of aninkolvent a, alow 
| ed. *Nereore v. Orrort, M. 12 G. Str. 65%ũ0. 

Taue bailiff who had the watrant, not allowed to prove an attempt aged, 6 
ation againſt the ſheriff for a alte return. Powel v. Herd, M. 12 G. Str-650- 
2 £d. Raym. 1411. þ | | „ 263 Ne act of ee 
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© Proſecutor on an indictment, though he has laid a wager that he convict defen- 
Jant, allowed. Rex v. Fox, M. 12G. Str. 652. | | a 
Infant under ten, very ſeldom, and under nine never, admitted to be a witneſs, 
| cither a, capital caſes or leſſer offences. Rex v. Travers, Per Gilbert C. B. and 
Rayhond C. J. P. 12 G. Sr 700. 1 b | . I 

On an indictment for forging a letter of attorney, whereby he transferred 4s 

ſtock, A may be a witheſs. Rex v. Rhodes, M. 13 G. Str. 728. 
If bail is a /#b/cr:617g witneſs, he ſhall be obliged to give evidence, otherwiſe not. 
Hawkins v. Perkins, M. 7 G. Str. 406. It 
Vendor without covenant for good title, or warranty, may be witneſs to prove 
title of vendee. Buſby v. Greenſlate, T. 7 C. Str. 445. 75 
On an information for importing teas contrary to the act of navigation, the 
maſter of the ſhip produced by defendant, but not allowed; becauſe the ſhip is for- 
feited by the act, though there was no information againſt it. Fuller v. Jackſon, 
723.  Bunb. 140. (Leading Cale.) 

E contra, maſter of a cart, though forfeited for running goods, allowed. id. 

On an information for importing India ſilks, maſter of the ſhip not allowed, tho 
no proſecution commenced againſt him, becauſe an abettor, and liable to 500/, pe- 
nalty.. Rickſon v. Sandforth, H. 1724. Bunb. 140. 

On information for importing brandy in unſizeable caſks, maſter of the ſhip not 
allowed, though no information filed againſt him ; for he is liable to 100/. penalty 
for breaking bulk. Spong v. Faſting, M. 1725. Bunb. 203, 3 
Bankrupt cannot prove his own act of bankruptcy. Field v. Curtis, H. 2 G. 2. 


Str. 829. | | 
A quaker cannot be witneſs on an appeal. Caſtell vid. v. Bambridge, H. 3 G. 2. 


Kr. 8 54. 


Nor can his affirmation be read on a motion for an information for a miſdemea- 


nor, Rex v. Wych, J. 4 G. 2. Str. 872. SANYO 
Nor on a motion for an attachment, unleſs by conſent. Rex v. Bell, P. 11G. 2. 


Andy. 200. 

But if defendant is a quaker, his affirmation may be read to exculpate himſelf ; 
but a quaker's collateral evidence in exculpation of a third perſon, when thequaker 
is not charged, ſhall not be read. Rex v. Gardner, H. 1 G. 3. 2 B. M. 1117. 
And if a rule is made to anſwer the matter in his affirmation, it ſhall be diſ- 


charged. Oliver v. Lawrence, II. 6G. 2. Str. 946. | | 
Prochein amy cannot be witneſs for the infant. Hopkins v. Neale, H. 9 G. 2. Str. 1026. 
On indictment for perjury for denying in an anſwer an agreement not to put a 
note in ſuit, the giver of the note, defendant at law, and plaintiff in equity, cannot 
bewitneſs. Rex v. Nunez, P. 9 G. 2. Str. 1043. B. R. H. 265. | 
la an action by a father for deflowering his daughter, per quod ſervitium amijit, 
the daughter may be witneſs. Cock v. Wortham, M. 10 G. 2. Str. 10 84. | 
Member of a corporation who has acted under the right claimed, but has no 
. intereſt; may be a witneſs to prove the uſage, Rex v. Robins, H. 10 G. 2. 
Kr. 1069. 5 . 
* On aQion brought againſt a maſter, for his carman's driving his cart negli- 
gently, per quod, &c. the carman may be witneſs for his maſter. Jarvis v. Hayes, 
M. 11 G. 2. Str. 1083. * 4 #3 | 
Wife's owning receipt of money due to huſband, for mages earned by her, no 
evidence in an action brought by the huſband. Hall v. Hill, T. 11 G. 2. Str. 1094. 
The wife of - one defendant cannot be witneſs for the other, on an indictment 
| againſt two. Rex v. Frederick, ii Str, 1095. ä 1 118 
Defendants in ejectment againſt whom a verdict has been given, cannot be 
witneſſes for the proſecutor, on indictment for yerjury at that trial. Ren v. Elli, 
Mun G. 2. Str. 1704. ed, F105, 124 ebe $ 
 Counculy pre- 


A Mahometan may be a witneſs, and ſworn on the Koran, At 
ſene-rwo chief juſlices. Facbina v. Sabine, M. 12 G. 2. Ser. ien i 210010991703 
_ = Attorney preſent at ſwearing an anſwer in Chancery, is not obliged to be a 
bi, en en jatlictment for perjury in the anſwer. Rex v. Watkinſon, M. 
138. 2. Sr. 1123. W A eien $3) int , 
In order to take off the teſtimony of a perſon joined in the mul cum, evidence 
the given of his being ſome way concerned in the fact, that proceſs has 
ER. 1 | iſſue d 


202 


349 
14 
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4þ3 . 
e iqued againſt him, and endeavours been uſed to take him, Loyd v. Millan, þ 


\ 


De ˙ bopuaned a LOTT COT THC 
ke waz be admitted, if plaintiff does fc, Me He Has beep ſerved. il, 
CTC 
Af defendant's bail is a material witneſs,” che. bütt will permit his name to. h 
ſtruck out, on another entering into the recognizapce in his rgom. Collete v 0 
E ͤ £07 mobo ag benieg ary eli» vnne te Jenn, 
The scourt will not give leave to ſtrike out the name of a defendant in eject 
ment, on affidavits that he is not intereſted in the premiſſes, and is a material 
witneſs for the other defendants, eſpecially if the jury proceſs and ſubpœna's have 
iſſued. Barrington v. Parkburft, M. 9 G. 2. B. R. H 102. 
| Informer who is to have the penalty, his oath is not evidence. Rex y. Moors 
MG. a. Rex v. Collins, B. R. H. 176. One ; 
The party who ſupports the cauſe cannot be a witneſs. Hepkins v. Neale, 17 
9 G. 2. B. R. H. 202. "kr 
Wife ſhall not be a witneſs for or againſt her huſband, tho' with conſent. It i; 
to preſerve the peace of families. Barker v. Dixie, P. 9 G. 2. B. R. H. 264. 
Creditor of a bankrupt who has releaſed his debt to the aſſignees, but not to the 
bankrupt, may be witneſs to prove bankruptcy. Ambroſe v. Clenden, P. 9 G, 2. 
B. R. „HA267. | , | 
What bankrupt ſaid of his bad circumſtances, not evidence, unleſs ſpoken 
when he was removing his goods, &c, B. R. H. 267. 
A mother may be witneſs to prove her marriage, when her ſon's legitimacy is 
in queſtion. Szapleton v. Stapleton, T. 9 G. 2. B R. H. 277. 
A perſon indicted pleading miſnomer, and for want of replication diſcharged, 
may be witneſs for the other defendants. Rex v. Sherman, J. 9 G. 2. B. R. H. 
03. | | d2 
a The true notion of who may be a witneſs, may be gathered from the queſtions 
on the voire dire, viz. whether he is to get or loſe by the event of the ſuit; if he 
can anſwer that fully, he muſt be a witneſs, Per Hardwicke C. |. on conjideration. 
Rex v. Bray, H. 100. 2. B. R. H. 358. 
6 . To he a witneſs one need not be abſolutely indifferent, as to be a Juror ; for the 
credibility of a witneſs may be objected to, but not ſo of a juror. Bid. | 
A man's having a bare authority, without intereſt, will not hinder his being a 
witneſs, if he is not a party. bid. | 
An office is always an intereſt. 15:9. | | 
A man may be a witneſs, tho' he is liable to an information for a paſt fact to 
which the trial relates. id. | 
An eliſor named by a former mayor, to return a jury of freemen to elect a new 
mayor, or one of the jury ſo retained, may be witneſs for the new mayor, defen- 
dant in information quo warranto, Ibid, | 
The affidavit of one convicted of forgery, cannot be read to ſupport a com- 
plaint, but it may to defend himſelf againſt a complaint. Walter v. Kearney, I. 
14 G. 2. Str. 1148. | 1 | | 
An infidel, pagan idolater, may be a witneſs ; and his depoſition, ſworn accord- 
ing to the cuſtom of the country where he lives, read in evidence. Ormicb und 
Barker, H. 18 G. 2. Will, 84. 1 Atkyns 19. Note, Ryder, attorney-general, in 
ſuppott of this, cited the covenant between Jacob and Lahan, in-Gene/is xxxi, and 
ſaid, that Laban ſware by falſe gods; which was admitted by the other ſide, and by 
the court: and yet it is not true; for Laban ſware by the God of Abraham, 
the God of Nabor, (who was Abraham's own brother, and the anceſtor of La- 
ban, as Abraham was of Faceb) „ the God of their father,” 1. e. Ter ab, which 
plainly means the true God, whom they both acknowledged : and thus, the Al- 
mighty 4 frequently called the God of 4braham, the God of Jſaac, and the God 
of Jacob. | | 1 
bY N affirmation is £98 1 prove the ſervice of a rule to ſhew cauſe 
why' an'appoiatment 'of overſeers ſhould not be quathed, for it: Is not a criminal 
proſecution, tho, n the crown fide, and the fule in the King's name! Hel v. 
Nen k is g Str. i 9... 
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I ne party ſuppoſed to be defrauded may be a witneſs, on an indictment for 
pecjury Rex v. Broughton, P. G. 2. Str. 129. 1 bl 
1 2 Witneſs is examined by the party producing him to one point only, the 
adverſe party may croſs examine him to that, but not uſe him to prove al different 
„e. "Dian of Ely v. Stewart, T. 1740. 2 Ans 44. 300 4001 
LY father, Who has gained his freedom in a boraugh by ſervitude, is a gobd wit- 
nels to prove a cuſtom whereby his eldeſt ſon is intitled to his freedom. Rex v. 
OMuyor of Oakbamptan, 5 25 2 26 G. 2. N. Wil. 332. | $44 35 D. 10 Jade 
The confeſſion of a perſon on his death-bed, of a forgery committed by 
him, of an inſtrument atteſted by him, is evidence (to ſet aſide that inſtrument) 


proper to be left to a jury. Wright v. Littler, M. 2 G. 3. 3B. M. 12444 


Leave to examine an ancient witneſs before a judge, cannot be without conſent. 
Barnes 447. 4 
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(C) Toll-thoꝛough. 
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i. | 3 i nud 114 

ANN O be taken without a good conſideration alledged ; therefore, a pre- 
A ſeoription to take toll for paſſing thro' the ſtreets of G. in conſideration of 
.tepairing divers ſtreets there, is bad; for that is no conſideration for toll in the 


other ſtreets which he does not repair. Truman v. Walgham, P. 6 G. 3. 2 Will: 
296. | | 3 


11 41 


c) WUho may demand Toll. 


14 \ OLL-BARS cannot be erected out of the place for which toll is demanded. 
Attorney-general v. Are, in Sc. M. 1720. Bunb, 68, K pn 
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©2300 (A) Liberty of Trade. 
_— (A. 5.) By the King's Subjects. 8 * 


bp 
Y . . cr * s f ; 14 
8 l! 


D far. 23 G. 2. c. 13 Any perſon ſoliciting, &c. any artificer in any manu- , 

N > . . 4 * ; (A. 3.) 
D facture of Great- Britain or Ireland to go abroad, forteits 500 l. and impriſon- tn foreign 
ment for one year; ſecond offence 1000 J. and two years impriſonment. , |. | countries, 
1 Perſon exporting tools in the filk and{woollen manufacture, forfeits the tools and 
a0 0. captain taking on board 1000. captain of King's ſhip 100 J. and caſhiered,; 
euſtom - houſe officer ſigning cocket 100 /. and forfeits his placdee. 
2 _> a # | un 963 noi viaislg 
n . 213 045 ins i 309100 
c) Regulation of Trade 
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HE fat. 12 G. 2. c. 21. regulates the importation of wool, c from. el ana, 
and directs the manner of proceeding againſt exporting wool, ie 


Ni Gl c. 2 fl f 1. Leather curried of uncurtied may be apt and {old in 
act as ſhoemakers, 


ſmall . but this does not impower unqualified perſons to 
E 


r to ſell in — 
A in towns againſt Jaw 


And 


2 
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* Client wht elt) kercher font & them within Bae, dad 


| 4 BY //z 4. 
lmas and Ledy-day, and Within eight days the re e year; off paih of 
2 ice, — ſübject to Appell ke n Tertiirars. Fa. \ ow” 


e is to * 2 carats fine, and all flver plate 
e . hoe, ut by Ag ft does not extend to Jewellers 
Ex&pt mourning rings;) Yo!. of itmprifofitnentfor fix months. 
Ad- S. No ; to be fold rw marked with. the worker's mark, and the 
— — $ — on ty of 101. or ſix month's impriſonment. | 2 
Forging 1— without clergy, by 31 G. 2. k. 32. | 
** 2, 6. 2 Sugars may be carried in Briliſb built chips pom the Sus er Ce 
Jonies to foreign patts directly, under certain regulations; and” by 15'G. 2. c. zz. 


4 extended to all ſhips belonging to ſubjects refiding in Great ain; and con- 


tinued to 1771. 
By. G. 2. c. 36. Books firſt written and printed in Fog r and re- 


rinted abroad, 1 not be imported on pain of forfeiting 5 /. the books, and dou- 
e value, ; except books that have not been printed or Teprinted here within 20 


By 12 G. 2. c. 26%. 1. All ge 1 


$ 
SR "= „ 37. Unwitrrantable ſchemes for erecting publick ſtocks and 


banks are prohibited in America. 
By Hat. 15 G. 2. c. 20. The making of gold and üilter lace and thread is re- 


gulated. Sn 
By Hat. 15 G. 2. c. 37. Vatious regulations? are - Hhade concerning the plantation 


Fe goo for claimers of veſſels ſeized to give ſecurity for coſts and allowing Eft 
dia goods to be taken out of warehouſes to be refreſhed. 

fla. 17 G. a. c. 30. Perſons fixing Scorch or 1r:/þ ſtamps to foreign linens, or 
artet f amps to Brieih linens, forfeit 5 /, ſelling ſuch knowingly, the linen, 


and 54. each piece, on conviction before one juſtice, 
By Aar. 17 G. 2. c. 31. Regulations are made concerning glaſs beads, borax, 


e and linens. .. 

—- fat. 18 G. 2. c. 24. Britiſh and Triſh linens are to be ſtampt, to intitle them 
ty s uſing falſe ſtamps, 5 /, for each piece; ſtamping foreign linen a8 
Britt, pillory ; and allo 50 /. fine, or 12 month's impriſonment ; wxporting foreign 
linen as Briti/h, forfeiture, and 5 J. each piece. 

> flat. 18 G. 2. c. 25. An additional bounty of an halfpenny per yard on Britiſh 
and 40 linen, from 5 d. to 12 d. per yard, and of one penny halfpenny, from 12. 
to 18 d. per yard, exported from 1745 to 1750. 
By. Hat. 18 G. 2. c. 26. The inland duty of four ſhillings per pound on teas is 
r duty of one ſhilling * pound, and 25 per cent. of the 


.the-company's ſalè impoſed, . 
wg at. 23 G. 2.c.29. The duty on pig iron fn Aniebica is taken off, and 


bar iton from thence may be imported free to London, 
n or E mill, or Sac 2 por a tilt hammer or furnace for 
in of 200 Il. — 


. 34. Pics raw , RE in Ride e ee 


790 


* - 881 21 Ant aud. 


435 | 
does tk Jag 2.4.4 1. Many 17 575 e s ni 4 k gp rags: 
Stat. 26. H. g. c. * 75 ains furth 557 5 tions concerning tol . vir An 


„ Byf646.25 G8: 14. he | port of lter is opened for and of yool 
from I/ 


n, 8 eee 
ad the a5 C. 2 1 ee 4 Griat 7 vhmoutk: _ | "a rag * 
Kad by 26 .. 8. The port of Exeter. _ = wot 

And by Hat. 26 G. 2. A, Wool au exported rob — it a Pebo' 


I * anxepordi. Gre at Hritain, 6.5 09 #6131} IL bp 
_ By fe. 25 G-2. c, 32. Gum Senegal may hg Pere Fo, (Fonts 
Paying. pᷣer . 41 up opa wu eo 9 * — oe — 
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end, or within 20 miles, without paying London du duty. 
/ for. 26 G. 2. c. 18. Any perſon, on paying 20 /. may be free of the Turk 


Compony'. va 
at. 26G. 2. c. 21. regulates the importation of velvets, Ge. Lk os 
ie 28 G. 2. c. 14. contains further regulations of the Brits/h Herring - Fiſhery. 
8 2. C. 30. N „ ANT 
G 2. c. 16. The King is empowered to prohibi l 
fal fa powder, arms, &c, | * n E 
29 G. 2 c. 23. regulates the Scotch Fiſhery 
| By fat. 29 G. 2. c. 33. Maſters in the woollen manufactory, paying their work - 
men in other manner than in money, forfeit 20 /. 
Stat. 31 G. 2. c. 40. regulates the ſale of hay and ſtraw, and cattle, in and about 
Landon. 


Stat. 32 G. 2. c. 32. is for preventing fraudulent i importation of cambricks and 
French lawns, enforced by 7 G. 3. c.43. 
Stat. 32 G. 2. c. 34. prohibits the importation of French woollens into the Le- 
vant, on Engliſh account, and reſtrains the illegal importation of raw filk and 
mohair. 

Stat. 4 G. £ c. 37. regulates Eng/i/h cambrick manufactory. 

By flat. 5 G. 3. c. 29. Raw filk ſhall not be exported from Ireland, on pain of for- 
Gras thereof and of the ſhip, and impriſonment of the maſter and crew for three 


months. 
Stat. 5G. 3. c. 30. regulates ſending Eaft-Tndia goods to Africa, and the trade in 


bugles in Britain. 
Stat. 5 G. 3. c. 43. contains various regulations on the cuſtoms, exciſe, inland and 


ſalt duties; explained by 6 G. 3. c. 13. 
Stat. 5G. 3 c. 43. veſts all the forts in Africa, between Sallee and Cape Rouge, in 


the and regulates the African trade. | 
4 G. 3. c. 51. regulates the woollen manufactory i in Yorkſhire. This is 
ame 


by 6 G. 3. c. 23. 
Stat. 6 G. 3. c. * regulates the marking of frame- work knitted pieces, and 


ſtockings. 
Stat. 5 G. 3. c. 50. regulates commerce between Southampton and Portſmouth, 


and Cowes in the * of Wight. 
By lar. 9G. 3. c. 35. Iron, maſts, &c. pitch, Cc. hemp, &c. ſhall not be ex- 
till offeted to and refuſed by the n of he navy. . 
Stat. 10G. 3. c. 49. regulates the making of bricks, and — bricks eight 
inches and an half long, four broad, and two inches thick, in London, from 
Stat. 12 G. 3. c. 40. is for preventing frauds in the exciſe on tea, my low 


wines and ſpirits, 


By fat. 12 G. 3. c. 61: The making, keeping and carriage of e is 
regula l ulated; no new mills to be ſet up without licence, no le- mils g. to be uſed, 


not more than 40/5. to be made at a time under a pair of ſtones, not more than 


cut, to be dried at a time, only neceſſary quantity to be kept in the drying- 
uſe ; magazines to be remote from mills; no charcoal to be kept near mills ; 


not to keep more than 200 5, and others 50 /b. in one place, but 300 16. 


to 


appoint ground for magazines ; not more than 25 barrels to be carried at once by 
yr” and 200 by water; ſhips above Blackwall to have only 25 ll. on board.” 
fat. 13G, 3. c. 38. eſtabliſhes the plate-glaſs company for 21 years. 
fat. 13 G. 3. c. 43. When middling Britiſh corn, at the ports — is 


M1. ſhall be above the following prices, viz. wheat 48 s. rye, peaſe, beans, 


ſhall 


32 J. barley 24s. oats 16s. per quarter, all former duties on im 
ceaſe, and only the following be paid; wheat 6 d. 2 peaſe, rs, 34. * 
6... M. Vd gu. 


and oats 2 d. per quarter; and 2 4 per cut. on wheat - 
phe ſhall not be exported when at the following prices} ; wheat 445 rye, peaſe, 


beans 28s. barley 22 3. oats 145. per quarter. U Hf KP * 288. N. A "FL 
But there may be * to Gibraltar 2 TIO * to Minorca . 
® - * 


e. 26 G. 2. c. 12. Wines imported into the out. ports ſhall not be brought 


may be kept for the aſe of mines within 200 yards of them; Quarter · ſeſſions to 
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een ir Fiona gov quarters, 1t0;Gutrnſpy end Jan 5000 quarters, 10171; 


V Man 2599 quarters; ,- HTO go +2 & DIES 91g 119 D.C Ank 50 721 0 20 
2 +200 qadcrets/of wheat:flour, and 15, tan of bread. may be exported. to 
rica. * 8 


Corn may be ſent to {eland, whilſt the exportation is probibited there, 

By for. 14 G. 9. C. 5. 2000 quarters E what from Londan, and all other corn 
from that and other ports, may be exported to the ſugar colonies. Alderney ad- 
Hed te and . and bread may be ſent. "The WAR: Ne. neceſſary for 
the fiſhery may. be ſent from Guernſey, Sc. 100 f. 

By fat. 14 G. 3. c. 64. The prices of corn to be eipottcs; to be regulated by 
the . iid at the neareſt market, on the laſt warket-dey before the ſhipping, | 
Vide C. 4 
By flats 45 G. 3. c. 72. Cod, Ge. may be imported from Gulph of Saint Laurence, 
and coaſt of {yr Nec as from Newfoundland, 

By Fat. 1 G. 3. c. 68 Exciſe-officer ſhall weigh hop-bags before the hops 
are put in, and mark them with the weight, planter's naine and place of abode, 
und Gate of the year : neglecting, forfeits 4063 3 mark, 20 J Penaltics 
recoverable before one juſtice, by diſtreſs. 

By „at. 14 G. 3. c. 71. Perſon loading utenſils uſed in cotton or linen-ma- 
nufactory, on veſſel not bound directly to Britam or Ireland, forfeits the goods, 
and 206 4. Officers may ſeize ; goods ſhall be ſold; half to the King, half to of- 
Heer. Captain of ſhip forfeits 200 J; if in King's ſervice, incapacitated alſo. 

| Perſon collecting ſuch utenſils, or in woollen or ſilk-manufactures, with intent 
10 export, one juſtice may feize them and the perſon, and bind over, or commit 
to the next Aſſizes or Quarter- ſeſſions; and if found guilty, forfeits goods, and 
200 . Forfeitures, half to the King, half to proſecutor, 

By /tat. 14 G. 3. c. 72. Stuffs of cotton only, ſpun in Britain, and printed or 
dyed, may w uſed ; importer of foreign, marked as Britiſh, forfeits 10 /. 

Stat. 14 G 6 c. 73. regulates the diſtillery, and allowances on woollen and 


Koen manu ries for ſoap, 


(C) Charge upon Trade 


(C. 1 . Cuſtoms of Tunnage and Poundage, Ge. 


F a ſhip is within the limits of the port, it all be deemed an importation ; 
as if it be twenty miles below the Hope, it is within the limits of the port of 
London. Lemper v. Smith, in Sc. T. 1721. Bunb. 79. 
Information for tteble value, on flat. 8 Ann. c. 3. ff. 30. for aſſiſting, Sc. at the 
time of unſhipping, in unſhipping wines, lies only againſt it actually preſent, _ 
v. „ H. 1726. Bunb. B87 0 
But if a petſon, tho not preſent at the running or carrying to his houſe, after- 
wards pays the men for doing it, it is a being concerned, and information lies: 
Attormey-general v. Woodmaſe, H. 1727. Bunb. 247. 
If the information is for aſſiſting, or being otherwiſe 4.7] tempore exons 


&*ationis yet perſonal preſence is not neceſlary, if he gave rticular directions 
when ahd where the goods were -to be landed and received. HOLE « 


Luar. . 1729. Bunb. 277: + 

Wheat- meal imported ſhall pay duty as wheat, by 22 Car. 2. Jubſin v. 
Wins H. 1729. | Bunb«\28. 
. Goods (as wearing-apparel) not parted. as merchandize, are not liable to 12 
any duty, by 13 & 14 Car. a. c. 11. Gapman v. Lamb, M. 6 G. 2. Ser. 9 
Ms.. c. al. The duties on woollen and bay-yarn imported from lend 
to England, are taken off, except as to yarn twiſted of thrown, or cruel. 
Dy Jew 4 U. 2. „Abi, 9 G. 2. 4. 43. Wer and neu dues 


granted. 9 * *. 
10 By Aate18 G.2 e. 9. Additional-dutics ace granted on 83 vinegae, 8 
per Tun on Knee 0% ENTS IOW YL 2G, 0 1 .19bGU 2916; „Hani 
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\py faroing/ 6.020: or2) Additional duttes om ghd in 8 fer I 
== plate and flint, 2 d. on green, and 2 5. on — ay: * 4k or bes 


ab&forchame>madenghats,' 9 © 4d.) per cut. of the materials ad hoard be glaſs, 


and 25. 4d. green glaſs, PAY 
| 44 £91991 baydialo: 1 © £3037 163110 9. | = | (31 {'\ 4 1 10 + 
n\Bythedaine, additional e on Brivi ſpirits : 41 wy 
-bs 22109 „l bc reds mor! 
Low wines for forign materials. "re ANDY os bot; 
5 bg + waſh made of corn, or from A rt; 
„ = O; per Gallon, ny” 
apt] * 577 2 8 rewWers wa £©% 4 — 7 * N: [ 


* 


unt gun from other home materials — — O » nns dt 


Srong waters from wine or cyder 15 4a 3 
from other materials, for ſ- 


nnn 


*. per Gallon, / 


far. 21 G. 2. c. 2. An additional duty of 12 4. in the pound on all Wine en- 
ee and unrated Eaft- India, five per cent. on the groſs price, 


- By fat. 24 G. 2 c.40. Additional duty on ſpirits : | 6440 


«© f4— 1155 ? 4. 
(#0007; 8 Low wines from C / 1 a on 3. 882 
en Strong waters from. ditto, for ſale— 4. FEST 
Low wines from other Britiſb materials t 4 per 5 on. 3 
405301 Strong vaeerafrom ditto, for ſale 1 Ane 5 
zit 4 5 G. 
a Valas. 33 4 2. c. 9. Additional duties on ſpirits : 8 = 
4. . ? 
Low wines from malt 0 5 
Spirits from ditto = - I 3 | 
Low wines from foreign materials, 1 Ge 
2 Spirits from ditto Tl — 0 8 24 gels 
Low wines from Britiſb materials, other than per Gallon, 
malt — — — O 62 
Spirits from ditto ; TOLL $045; I 12 
Foreign ſingle brandy - - 1 © 
double brandy - — 20 


| By. Vat. 2 G. z. e. 5. Additional duties on ſpirits: 


'© 1 Low wines from malt — — t P od 36H an þ 
Spirits from ditto wo — o 3 A ne 
pol Low wines from foreign materials = 3 in ον,⁰ 
Spirits from ditto O 2 Wen e 
Low wines from Britiſb materials _ t malt £4 £4 fer Gallon. 
ppirits from ditto - o 2 eq s I; 1:70 
TRL ne "Foreign fingle brandy - BM; FM | 
double brandy — I 
N 


Rat. 6 G. z. c. 47. Additional - <p on foreign ſpirits, 1 not from. Planta 
tions; ſingle brandy 6 4. double brandy 1 5. per gallon. | 
By flat. 24 G. 2. c. 46. Duty on linen yarn ; raw . +» bonne, 
bleaciied: 3 d. per pound. 69-1691 V4 
- Byfat. 29 C. 2. c. 13 Additional duty on cards 64. on diee 5 Ni He 
(«By flat, 29 G. 2. c. 14. Duty on plate, from 55. for 100 0 10% for 4000 0 
Byfar. 30 C. 2. c. 19. Additional ſtamp duties. d 0b yo 


= 
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duty. 


ee 31:6. 2.2192. One thilling in the pound in granted on ollides and a pin 
lions; and 32 C. 2 c. 33. . explains it. | olar 


* By Gig . Duty of 40 5. on every licence tes ſel plate. 8 EY 


__ wares under two pennywelghts gold,” Ken eee fllver, need not 


E 


e licence by Hat. 32 G. 2. c. 24. but ſellers of gold weighing two ounces, or ſilver 
ty ounces in one piece, and pawnbrokers and refiners, to have 54, licence, 


1 e By 


v Par 31 6. . 15. Culm may be exported to Parvigal for 25. perehaldran | 


0 


- -—— colfteandiraw:filk; I ſpirits, except cum-from 3 plantations ; and 


T 1 „ Þ E: 


3 ur. 32G: 2. 6. 10. Additional ſubfidy of 124. in the pound is laid on to- 
besen foreign linen ſugar; grocery, except currants; Eaſ- India goods, except 


paper imported. 
And additional inland duty of 120. per pound on coffee, and gd. fer pound on 


chocolate. 
By flat. 32 G. * c. 3. Ss hempidaries are 183 


By „at. 1 G. 3. c. 7. Additional duty of 3 6. per barrel on ſtrong beer. 

By Hat, 3 G. 3. © 12. Additional duties on wines; on French wines 87. on all 
other 4 /. and on cyder and perry imported 2 /. per tun. 

By fat. 4 G. 3. c. 15. Several duties are impoſed on goods imported into 
— 

By Hat. 5 G. 3. c. 29. The former duties on raw filk imported are repealed, and 
14. 3 d. for every pound of 24 ounces granted; and on thrown ſilk, for every 
pound of 16 2 6 d. above all former duties. 

By fat. 5 G. 3. c. 35. Additional duties are granted on coals exported, (except 
to Ireland, Man, 3 Phcterions) 4 5. per chaldron, | 

On wrought filks from Perfia, China and *. and printed callicoes exported, 
1 5. per pound. 

On policies of aſſurance in London and Bills of Mortality 24; elſewhere 25. 64. 

The duties of 64. by 12 Ann. and 13. by 30 G. 2. on deeds, declared to extend 


to policies and charter- parties. 
By fat. 5 G. 3. c. 37. Additional duties on gum Senegal and gum Arabic impor- 


ted, 6 4. per cut. exported, 1/7. 105; reduced to 5 3. by 14 G. 3. c. 10. 
Stat. 5 G. 3. c. 46. repeals former ſtamp- duties on admiſſions to corporations, 


and grants 25. for every admiſſien; and contains many regulations of the ſtamp- 
duties. Amended by 7 G. 3. c. 44. 


By at. 6 G. 3. c. 14. Additional duties on cyder and perry : 


Imported, 40. per tun. 

Britiſh retail s. per hhd. 

— ſent to an agent 16 5. 8 d. per hhd. 

ſold by maker, 6s. per hhd. 

In no caſe chargeable with more than 165. 8 d. per hhd. 


By at. 6 G. 3 c. 46. Additional duty of 17s. 6d. per pound of Talian ſilk, 
crapes and tiffanies imported. 


By flat. 7 G. 3.c. 28 Additional duty on linen aper 


d. ' 
Above yard- wide (onorpt Ponder holland) - | 
Drilling - - © per Ell. 
By flat 76. 3. c. 85 Additional duties on linens importes : 
/ d. 
Packing canvas 73 
Dutch barras _ - | BY: . per Ell. 


* Holland whited lawn, 1 d. per yy 


By flat. 8 G. 3. c. 2 5. Foul ſalt to be uſed for manure only, i is charged with on- 
ly 4 d. per buſhel. 4.130 

Stat. 10 G. 3. c. 43+ grants duties on ſtraw, &c. 1055 | 
Strat. 13 G. 3. 6, 67. grants one penny halfpenny fer yer additional on all pain- 
ted paper imported, 

By ar, 14 G. 3. c. 72. Thee penes er yard {quare is aid on printed conou 
ſp un in Britain. 7 = : 491 p 

at. 14 G. 3. c. 74. Duties to on eat raifigs ee 101. per 

By inſtead of i 104.06 before.) | paid 2 - „1 Toba ei 


3 * * 3 1 6 iu 1410 
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. 3 l * x 
* 1 4 e. 4888 Weib of s. 4. on afl nt 
— green glaſs, per cut. exported. 3 44 pl _— * | Dram 
"I the ſame, a drawback of the additional dive on Briziſ ſpicits;” mar . 0 
1 G. 2. c. 2. Drawback of the additional poundage. | 31% 
By 216. 2. c. 30. Six- pence per pound premium on importation of i 1 
the Plantations ; and when it is exported the premĩum is returned. » FR 


By 23 G. 2. c. 20. American raw-filk is imported duty- free. 
Y 23 G. 2. c. 24 A bounty of 3 J. per cent. was given on all ſums employed by 
as 3775705 Herring- Fiſhery. 
By at. 26 G. 2. c. 9. Further advantages and regulations for the BP „ 
rig} Fjery. 
"By Pat. 24 G. 2. c. 51. American pot and pearl-aſhes are imported Jutyaſios. 
a 26 G. 2. c. 15. Intereſt at 3 /. per cent. is allowed on corn debentures 
wege ſix months. 
By fat. 29 C 2. c. 15. Bounties granted on Britiſb and Iriſb linen exported ; 
Wer 5 d. per yard: d. under 6d. per yard 1 d. under 18 d. per yard 11d. 
And the — are taken off foreign raw linen-yarn made of flax. 
By flat. 33 G. 2. c. 28. Duties on rum are repaid on exportation. | 
By Nat. 1 G. 3. c. 7. Drawback of 8s. per barrel on ſtrong beer exported ; 
bounty of 1 per barrel when malt is under 24 s. per quarter. 

By fat. 2 G. 3. c. 5. Bounty of 3 J. 125. per tun, on corn-ſpirits exported. 
fut. 4 G. 3. c. 26. grants bounties on hemp and rough flax imported from 
America, of r ton, to Midſummer 1771, 6/. to 1778, and 4/. to 1785. 
By fat. 5 c. 29. Drawback of 15. per Ib. of 24 oz. on raw: ſilk exported 
to Aland, oe 211 the additional duty on thrown filk. N 
By flat. 6 G. 3. c. 45. Bounty of 25. 4 3d. per cut. on exportation of Britiſb- 

made cordage, except of American hemp. 

Drawback on foreign rough hemp exported diſcontinued, but renewed by fat. 

„. | 
f By Pot. 7. 3. c. 46, Drawback of half additional duty on Talian filk crapes 5 
and tiffanies re-exported. 

By flat. 7 G. 3. c. 30. Sago and vermicelli may be imported duty- free from 
America till 1781. 

By flat. 7 G. 3. c. 47. Duties on logwood are diſcontinued ; on liquorice, 

red. 
By fat. 7 G. 3. c. 56. Inland duty of 1 s. per Ib. on black and ſinglo teas con- 
ſumed in Britain, taken off, and drawback granted on teas exported to Feland or 
America, amended by ſtat. 12 G. 3. c. 7. and by flat. 12 G. 3. c. 604). Y n 

By fat. 9 G. 3. c. 35. So much of the duties on iron imported in foreign thips, 
as exceeds the duties on iron imported in Britiſb ſhips, ſhall not be drawn back 
yn exportation, 

By flat. 9 G. 3. c. 38. Premiums are granted on American raw- ſilk imported, 
for every 100 J. value, 25 J. till 177%, 20 l. till 1784, and 15 . till 1794. 

Stat. 11 G. 3 c. 31. grants a bounty of 30 5s, per ton on veſſels employed i in the 
Mute Herring, Fiſhery, to 1778. 

By flor. 11 G. 3. c. 38. The Greenland-Fiſhery is regulated; and whale-fins, dil, 
Ec. may be . duty free; and other encouragements are given. 

By fat. 11 G. 3. c. 50. Bounties are granted on white oak ſtaves and heading 


* from America. 


by) 70 


8 * * 5 1 , * 

y Hat. 13 2 3. 0. 43. Former bounties on corn a repealed, and the following 
granted: | | al bs 
e n under 44 per quarter S ang A _ 3 gi (5 

And the ſame for „ 1 5 beteqani 12 bo. 
1 under 225. — . 1 
. 4320 93 et N 
Oats under 14 5. — CDM or bag n 
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| = may be exported, and bounty receiv 


K 
7 


T R | A e 


entetad ſar exportation, a e Gipped whilſt ander the. rate 
ed, tho! the prices riſe, if ſhipped in 


anden e 1, O uno. . 1 il Yo! etzt II I (10 | 
y flat. 14 G. 3. c. 64. Price to be regulated by average- price at neareſt mar. 


_ ket, laſt market day. Nn 4 | 40113130 it 11003207 ,9iin * 
By flat. 13 G. 3. c. 44. A drawback of the whole cuſtoms on teas exported to 


America. 

N bil 1038 2717 34 's I . 2 MIT 1 3+; > \ 
(C. 6.) Search and Seizure of Goods: forfeited, and Proceedings 

60 27 $19 Hl 911 aſterwards. 


Since 8 Ann. the court will not make the claimant, tho' in low circumſtances 
ſwear to his claim, tho of 10,000 J. value. Attorney- general v. Melliſp, in Sc. Ii 
1717. Bunb. 21. Allen v. (uoper, in Sc. M 1718. Bunb. 21. 
The court refuſed a writ of delivery (which is diſcretionary) for a ſhip ſeized 
ten days before, tho' loaded with periſhable commodities, on a ſuſpicion it was 
going to Gottenburgh. Parker v. Aften, H. 1717 Bunb.21. 
| = way 6 the writ of appraiſment and delivery cannot iflue till the informa- 
tion is in, but by conſent it may iſſue in the vacation, defendant giving ſecurity ; 
and when the information comes in, the court may order a new writ, and the 
old appraiſed value to be returned on it. Scott v. Caſivall, in Sc. M. 1718. 


Bunb. 27. | | 
On ſeizure, information ſhould be filed, then writ of appraiſement taken out; 
on the return, defendant enters his claim, and may move for writ of delivery : 
If proſecutor delays filing information, or ſuing writ of appraiſement, defendant, 
on entering his claim, may move for a writ of delivery; no certain rule as to de- 
lay; but if ſeizure in vacation, and no information filed next term, if it could 
Have been tried that term, it is ground for a writ of delivery. Johnſon v. Sowers, in 
Sc. M. 1718. Bunb 30. 
The court ſtopt an action, becauſe defendant would not admit the ſeizure which 
the officer could not prove, tho' two terms had paſſed before the information filed, 
Tanner v. Alfriend, in Sc. H. 1718. Bunb. 37 
If goods are appraiſed too high, the court may grant a new writ of appraiſement. 
Evans v., in Sc. M. 1718. Bunb. 49 Alen v. „H. 1724. Bunb. 185. 

I goods condemned are bought and afterwards ſeized, the condemnation cannot 
be given in evidence, but muſt be pleaded. Per two Barons, contra one. Carter v. 
Saywell, in Sc. M. 1721. Bunb. 52. 

Bnut if the goods have been fold by the purchaſer to a third perſon, he may give 

parol evidence of their being condemned goods. 
Watches, periſhable goods. Gatehouſe v Reith, in Sc. P. 1721. Bunb. 74. 

A bidder that not be diſcharged, tho' goods fink in value pending a claim put 
in after the bidding; and the court may order execution by i. fa. againſt him, and 
not accept of the forfeiture of the bidding- money. Regularly, the proceſs of the 
pipe ſhould iſſue. Sewell v. Johnſon, T. 1721. Leaper v. Bound, M. 1721.in &. 
Bunb. 76. | : 

Clafm, before writ of appraiſement returned, muſt be entered in the book in 
the office, but if after the return it muſt be indorſed on the writ. | 

If the goods in one ſeizure by two officers, are appraiſed and condemned by 

two writs, and the goods not particularly deſcribed, and no information, ſo no 

- condemnation on the roll; tho' the goods are fold, and the moieties paid to 

crown and the officer, the court will ſet aſide the condemnation, and order an 

attachment againſt the officers. Harwood v. Faulke, in Sc. M. 1721. Bunb. 89. 

Tea was ſeized, and part carried away then, and the reſt ſealed down and car- 
ried away afterwards, and on this two writs of appraiſement, and two informa- 
tions; which were not ſet afide, the court being divided. Warwick v. Raulim, 


H. 72. Bunbi 9. N an an Sonn 19107 on nonbnmo)d d nod 

Hf uthe bidder has been at expence, the court will not rate the fine, tho a com- 

ſition he made by licence between the officer and the claimer. Crawford's caſe, 
basta mer bi nn mglg 1005 not1e7T9bilnop 

Removing 
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ee Ving goods from one port to another, without benen is an unlawful i m- 
c n not within the Jrildietion of the Exciſe; and! if 42 art ring? : 

1 27 officer, on an RAe before them, the Court of Excheq e gtant | 

5 fit of delivery. Warwick v. I bite, . 1722. Bunb. 106. | 

In rating the 1 the court will i inquire if there is any bidder, ald rake hi his in- | 
Yefelt into conſideration. Crawford v. Hyam, T. 1722. Bunb. 116. 

Juſtices of peace have juriſdiction of ſeizure of . wherever it is; but of 

the waggon and horſes, only if they are running goods from the water ſide. Res v. 

"Aillingſby, P. 1723. tunb. 130. ? 

The party may proceed in the Exchequer, or before the juſtices; and if there is no 
delay in them, the court will not interfere. Gregory v. Hunt, M, 172 Zo 

6,139. 4 
_ — information qui tam for importing brandies in unſizeable caſks, the court 
ordered they ſhould pay duties, though the ſtatute ſays they thall be forfeited. Doe 
v. Cooper, P. 1719, Bunb. 44. 

On an action againſt an officer for a ſeizure, probable cauſe is no defence ; he 
" ſeizes at his peril. Legliſe v. Champante, M. 2 G. 2. <tr. 829. 

l a ſeizure is made by a proper officer, and a condemnation in the Exchequer, 
B. R, will not examine me property on an action of trover; but if by a ſtranger, it 
- will, Horne v. Booſcy, T. C G. 2. Str. 952. 

On information for running goods, filed but not entered in the book, capias may 
iflue as the firſt proceſs. Attorney-general v. Randall, H. 1725 Bunb. 209. 

I Tbere is no right to ſeize contraband goods, unleſs they are landed or offered to 
ſale; mere bringing = * into port gives no right to ſeize, Smyth v. Reynolds, 
F. 5 G. 3. 2 Wil. 2 
If a cuſtom-houſe Sicer ſeizes goods, exhibits information, and proceeds to con- 

| \'demnation, the right of action (enacted to be brought in a mouth for a pecuniary 


penalty) attaches in him, and no other can bring the action till a month from the 
condemnation. Trott v. Welch, M. 3 G. 3. 3 B. AM. 1 


Buy at. 3 G. 3. c. 22. All ſhips and goods (except 127 liable to be burnt) 
ſeized by officers of cuſtoms ſhall be ſold to the beſt bidder, and the price go half 
”w the officer, half to the king. 

Any veſſel not above 50 ton, having foreign ſpirits, (except two gallons a-head 

7 the crew) or tea or tobacco on board, in any harbour, or hovering within two 
leagu es of ſhore, is forfeited ; and ſhall bs burnt, or uſed in the King's ſervice. 

— Dy flat. 5 G. 3. c. 43. Goods paying duty ad valorem, 3 may be car- 
* by officer to the King's warehouſe, the collector to pay the value rota to, and 
10 1. per ct. addition, and the duties paid, to the proprietor; the goods to be ſold, 
the money advanced to be replaced, and the . paid, balf to the officer, half to 
the ſinking- fund. 


By fat. 9 G. 3. c. 6. Exciſe- officers may ſeize horſes and d en uſed in | 


+ ſmuggling foreign ſpirits, 


9111 10 


34. 
4 


* . l s 
| | p 
by 


D) Veſtraint of Trade. N 
(D. 1. 0 0 the King 8 Charter. ih . * ; 


ig An A N CE RY will never eſtabliſh a tig ht 1 * a 3 the 


© crown, till there has been an action at 1 — to 22 the de Blanchard v. 
„ 1742. 2 * * 484. 
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Bond, * condition not ho ths up trade within half Aa roificaf plaintiff 3 

1 not any other that ſhe, or her executors or adminiſtratots- ſhall remove 
; 10 acty oh trade of a linen-draper, nor to inſtruc or aſſiſt any other goods 
— that e had taken ROOT: to inſtruct and 9 


82 1 5 d " money 
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Cheſman v. Nainby, | 


5 | 
Articles not to ſet up gh the bills of mortality, on penalty 
441. good. Clerke v. Comer, T.7 G. 2. B. R. H. 53. 


(D. 4.) Monopoly. 


HAN CER Y governs itſelf by this rule, whether there is any act of parli- 
ament on which the reſtriction is founded. Blanchard v. Hill, M. 1742. 


2 Athy 484. 


(D. 5.) Reſtraint by Statute. 


By fat. 18 G. 2. c. 33. Carts in London may be drawn with three horſes, and 
the wheels of ſix inches broad may be bound with iron, and the name of the owner 
ſhall be on every cart, on pain of 305. on the driver. + Ty . 

By Fat. 18 G. 2. c. 36. Cambricks and French lawns are prohibited to be worn, 
on pain of 51. to be levied by warrant from one juſtice ; ſelling them, the ſame ; 
wearer diſcovering ſeller, diſcharged. They are not to be imported but for ex- 

tion. | | 

By 21 G. 2. c. 26. The penalties on a feme-covert for wearing cambrick, to be 
levied on the huſband. | | 

Milliners, &c. making up cambrick to be liable to the penalties. 

Stat. 1 F. 1. c. 22. extends to all red leather, and a// perſons, and a gui tam 
action on it laid in Mzddleſex for an offence in Drury-Lane, alledging that one third 
of penalty belongs to Dean and Chapter of Weſtminſter, is good, notwithſtanding the 
act extends the juriſdiction of the Lord Mayor of London three miles round. Nel 
v. Kitchin, H. 31 G. 2. 1 B. M. 497. Fe ets . 

A ſingle act of ſelling does not make a man a hawker, nor oblige him to have a 

licence. Rex v. Little, T. 31 G. 2. 1 B. M. 609. 

| _ The linen manufacture of Scotland is the linen manufacture of 7his kingdom ; 
therefore, native of Scotland, wholeſale dealer in Scotch linens, is not obliged to take 
out a licence to carry his linen from town to town, and expoſe them to ſale in a 
room by wholeſale only. Maxwel v. Meyer, P. 2 G. 3. 3 B. M. 1314. 

One licence is ſufficient for a perſon who travels with ſeveral horſes, though the 
intention of the legiſlature was evidently otherwiſe; yet by miſtake the word 
year is put for horſe, and the commiſſioners have always conformed to it. But 
note, B. R. would give no opinion thereon. Rex v. Robotham, P. 4 G. z. 
3 B. M. 1472. | | 3 

There is no occaſion to have indentures of apprenticeſhip ſtampt according to 
8 Ann. c. 9. //. 32. when the ſum given with the apprentice 1s ſo ſmall (as 6 d.) that 
no coin is ſmall enough to Pay the duty. Baxter v. Faulam, P. 19G. 2. 1 Wilſ. 129. 
Stat. 5 Eliz. c. 4. againſt exerciſing trades without ſerving apprenticeſhip, ex- 
tends - pariſhes as well as corporations. Ball v. Cobus, T. 30 & 31 G. 2. 
1 B. M. 366. e | 8 

indie on that ſtatute againſt a tanner, needs not aver the want of other qua- 
lifications, which by ſubſequent ſtatutes intitle perſons to exerciſe that trade with- 
out apprenticeſhip; but ſuch other qualification muſt be ſhewn by defendant, cith# | 
by. plea, or in evidence. Rex v. Pemberton, T. 33 & 34 G.2. 2 B. M. 1035. 
| By flat. 22 G. 2. c. 36. Foreign embroidery, or gold or filver brocade, ſhall not 
be imported, on pain of forfeiture, and 100/. penalty for every piect or parcel. _ 

Seller, or taylor or dealer, = _ cuſtody is found foreign 5 ap ooh gold or 
filver thread, lace, fringe, brocade, or work thereof, or of gold or, filver wire or 
plate, forfeit | lacks #f1985 , pe © ey TTY e 21 170 S's 2 
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By at. 3 G. 3. c 21. Silk ribbons, laces or girdles imported, are forfeited, with 
penalty on importer of 100%; on aſſiſtant, ſeller or concealer 3 .. 9 
By fat. 5 G. 85 c. 48. Silk ſtockings, mitts and gloves imported, are forfeited, 1 
wich penalty of 200 J. | ey — 
fen G. 3. c. 19. Leather gloves and mitts imported, are forfeited, with 
col. penalty. Sy 
F By. lat 7 G. 3. c. 47. Foreign filk or thread lace muſt not be worn, {rt ola 
By fat. 12 G. 3. c. 50. Oak bark ſhall not be imported when the price is under 
10 . a load of hatch-bark, or 2 J. 105. in the rinds; when above it may be im- 
ported paying 1 d. per cut. duty. 
By Hat. 12 G. 3. c. 54. The Eaſt-India Company are reſtrained from building 
ſhips till their ſhipping is reduced to 45, ooo ton. | 
By flat. 12 G. 3. c. 55. Prohibited goods ſhall not be exported from Ireland to 
Britain. | 


fy 
3 


0 
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If a man who has not ſerved an apprenticeſhip (to a brewer) is partner with (b. 6.) 
one who has, and advances money to him to become partner in the trade, 'and to Who not 
ſtand' to profit and loſs, but is not to intermeddle, nor doth intermeddle in the ge 
working part of the trade, he is not within 5 Eliz. c. 4. Rex v. Chaſe, M. 30 G. 2. ; 

2 Wilf. 40. 1 B. M. 2. | 

If any man, as a maſter, has exerciſed a trade without interruption for ſeven 
years, he is not liable to be ſued on 5 Ez. c. 4. Per all the Judges. French v. 
Adams, T. 3 G. 3. 2 Wilf. 168. | | 

Nor for exerciſing as many trades as he has worked ſeven years at. Bid. 
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R E 8 P A 8 8. 
(A) Treſpaſs, what ſhall be. 


| (A. 1.) To Goods and Chattels, 


Tine lies for aflaulting, beating and wounding plaintiff's mere; 
Barnes 452. or 8 


| (A. 2.) To Lands and Tenements. 5 
* If a perſon keeps goods diſtrained in the houſe longer than the time diradted, 
he is a treſpaſſer for the reſt of the time. Griffin v. Scott, M. 13 G. Str. 717. + 
Ee khes for entering meſſuagium five tenementum, Vice v. Burton, E 4 6.2. 
0) By whom it lies. 
Ran (B. 1.) IT reſpaſs Quare Clauſum Fregit. | 


| * the owner of the fail, for erecting r ſtall, in a market. Mayor 
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 thatapton v. Ward, M. 19 G. 2. Str. 1238. Mien 19... 
| = 43 frechold-tenant in a manor, for digging turf in his turbary; where he 
has in excluſive right to the turf, tho' not to the feeding on it; not if he had 
only common of turbary. Wilfon v. Mackreth, H. 6 G. 3. 3 B. M. 1824. i 

* LE EITHSSICHETTDS R n enen einn 143 alien e li. 2 

Iq. 5.) General Treſpaſs, by whom it lies. 8 r= 


— * 
7 . > * 


b; FR -trepifs, for an affault by defendant to whom the was married, 
proves a former marriage to one alive at the time of ſecond marriage, und ob 
hs verdict, W:ftbrooke v. Strutville, H. 4 G. Str. 79. WY 
. | 7D | | Tireſpak 
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Treſpaſs lies, for one hurt by the accidental going off of a gun. Unger. 
Hon, T. 48 Str 0 596. : . a a 85 5 12885 2 
P. | pol & 
9 Again whom it lies | 
% att ids} vl 77 
H E court will bor join declarations againſt 3 5 perſons, on an affidavit 
that the treſpaſs, if any, was committed by all jointly; for that would de- 
prive the ou of the benefit of the evidence of one againſt the other. Bayl: 
v. Raby, P. 7 C. Str. 420. 
Ttelpaſs lies againſt tenant in poſſeſſion, after judgment againſt the caſual 
ejector for the meſne profits, from the time he has notice of leſſor's title, tho" he 
lets judgment go by default, and his name does not appear in the record of judg- 


ment againſt caſual ejector. R. by all the Judges. 2 Wilſ. 115. 
If a man has apprentices, and puts them in cuſtody in a lock-up houſe, and 


they complain to Quarter-Seſſions of being ill uſed, Cc. and their fear of being ſold 
to Guinea, and the court diſcharges them, V. lieutenant of man of war agrees with 
them to ſerve, and gives A. money to keep them that night, and next morning 
ſends preſs-gang for them, with a note to A. to deliver them, which he does, 
taking a receipt; treſpaſs vi et armis lies againſt M. for he ſent n Reavely v. 


r 2 G. 3. 3 B. M. _ 


* 


1. What aa n a Man a Treſpaſſe 2 mitio, 


If a man puts cattle, which he impounded damage-feaſant, into the next pound 
which happens to be in another county, it does not make him a treſpaſſer, but he 
is ſubject to the penalty of „at. 1&2 P. & M. c. 12. Gimbart v. Pelab, 7. 


21 G. 2. Str. 1272. 
Beaſts dying after put in the pound. does not make a man treſpaſſer ab initi ; 


bas! caſe will lie. | Gates V. Boyty, T. 6 G. 3: 2 Will. 313. 


( hen Treſpaſs does not lie. | 


'F an 77 in the Grit OR be unlawful, treſpaſs lies; if it be prima facie law» 
ful, and the -prejudice to another not immediate but conſequential, 1 


doth not lie, but action on the caſe. 

Thus, A. enters B. “s yard, having right ſo to do, and there fixes a ſpout to his 
own. houſe, from which the rain runs intb B. 's premiſſes, and rots his walls. 
R, on de: ref et 15 concil. that treſpaſs does not lie. 9 v. Gorke, T.11G. 
Str. RE "ay Raym. 1399. Fort. 212, | 

1 4 15 not if for ſeizing a houſe in the ee Shelling v. Farmer, M. 
I2 vs Str. 646. 

Nor for taking Melde diſtreſs; but a ſpecial action on the ſtatute of Marlbridge 

Tyne v. Moody, NM. 3 G. 2. Str. 851. Hutchins v. Chambers, P. 31 G. 2. 1 B. M. 


ö Toleſs the diſtreſs is of gold or ſilver, which are of a certain known value, and 
even the meaſure of. the value of other things. Meir v. Munday, H. 28 G. 2, cited 


in Hutchins v. Chambers, ſupra. 
It lies not for the je 0. for aſſaulting and getting with child his daughter, 
per ervitium, Gc. if ſhe was of age, and away from her father's houſe, in 
3 "5 r if ſhe was under age, and under her mene it lies. N 
ee. : Parkesty P. 6 EG: of | FG 1878. | 
S and vg u- pen 44 Fe 
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i (A) The everat Sort of Trial. 
3 * "Sia 
dead (A. 1.) By Record. 1 18019 
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\THETHER a man is an attorney. Fyfter v. Cale, H. 4 G. Str. 76. 


* 4 
7 


5 q) Trial at Bar, when it ſhall be. 


R A N T E on conſideration of the conſequence of conviction on an in- 
formation. (Sci. Forfeiture the auditorſhip of impreſts.) Rex v. Foley & 
> E. 36. Str. 52. 

Hut not in an iſſuable term. Per Parker C. J. Mid. 

Where plaintiff makes but one title, he ſhall have it, on affidavit of value, tho 
ſeveral defendants have but ſmall intereſt. Preſton v. Lingen, M. 8 G. Str. 479- 

Granted on an information againſt a juſtice of peace for negle& and abuſe i in re- 
lation to deer- ſtealers; on affidavit of his fortune, and the great number of witneſſes. 
Rex v. Johnſon, M. 12 G. N B. In information exhibited by attorney-general, 
he has a right to bring it to the bar. Hr. 644. 

No trial at bar granted before iſſue joined. Caſe of Chriſt-Church, P. 12 G. 


Sir. 696. 


. |: all not be granted on motion, on an information for a miſdemeanor carried | 


on a private proſecutor. Rex v. Hales, M. 2 G. 2. Str. 816. 
t on an authority from the King to proſecute, it hall be granted as of right te 

the King in his own cauſe. Bid. 

There can be no trial at bar in London, for the citizens are not to be brought out 
of the city. Caſtell vid. v. Bambridge, H. 3 G. 2. Str. 8 54. 

Trial at bar ought not to be granted, unleſs the caſe is of difficulty, or requires 
great examination, and is alſo of conſiderable value, Crofts v. Wills, T. 11 8 12 G. 2. 

7. 271. 


And the court will refuſe it, though the eſtate is of great value, and the 1 


intricate, if many witneſſes are old and infirm, and the place remote. Martin v. 
Sparrow, T. 11 & 12 G. 2. Andr. 273. Barnes 447. 
Granted in action for criminal converſation, laid at 50,000 / damages, We defen- 
dant's affidavit of having twenty witneſſes, conſenting to plaintiff's examining 2 
Witneſs before a Judge , and waiving: privilege of parliament. Barnes 438. 

x | 


It may be moved for in GE before appearance.” Barnes 45 5: 
| EY Ar 12 | 
. a e * r 
br; Ig. L 
5 P 3 M N N E. L. 

willgne , 
1¹ Aden " 1 unt 1 I (B) Ptllozy, 


| impriſonment; Rex v. Beardmore, T. 32 & 33G. 2 2. 2 B. M. 792. 


A1 AT 


1749, hou 
HE head and hands of the offender ought to be pot in and. thr an 4 | 
holes in the pillory, and ſo continue during the whole time; if this is 
emitted, it is a contempt, and the court will puniſh the under-ſheriff by fine and 
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Et 7 | (A) When it lies. 
T is never granted without affidavit, except on actions of waſte. Barnes 467, 


There may be a view in treſpaſs, on affidavit that it will be better direction to 
the jury than any evidence. Ellis v. South, T. 8 G. 2. B. R. H. 156. 
A view is nat. granted without hearing both parties, and examining into the 
of it, unleſs the party applying, conſents that if there is no view, or x 

view by any of the jurors (tho not of the firſt twelve,) yet the trial ſhall proceed, 
and no objection be made on account thereof, or for want of a proper return, 
1 B. M. 252. | | 

On a 1 the ſhewers may ſhew not only the place in queſtion, but alſo the 
marks, boundaries, &c to enlighten the viewers; and may fy to them, © Theſe 
are the places to which we ſhall adapt our evidence at trial.” Barnes 458. 


17 NG F P * _ 2 9 


. (A. 2.) How he begins his Office. 
T* ſheriff takes bond of his bailiff to pay 20 d. for every defendant's name in every 


warrant in meſne proceſs, it is not letting his ſheriffwick to farm. Ballantine 
v. Tuin, M. 4 G. 2. C. B. Fort. 368. 


(B) Deputtes of a Sheriff, 
Gb. 1.) Under-Sheriff, 


HE ſheriff cannot depute two perſons to take an inqueſt. Denny v. Trapnel, 
1 | P. 36. 3. 2 Wilf. 378. 4 MA CET 4 , 


) Remedy againſt a Shertff. 
CS 0425 0000 54. (Du 3): Fer Mifeafance, - |; 
"HE ſheriff is not liable, for ſeizing goods in execution after an act of bank- 


ruptcy committed; but if he ſells them after the commiſſion iſſues, trover 
lies, Cooper v. Chitty, M. 30 G. 2. 1 B. M. 20. 


) Whata Sheriff may oz may not do. 
+2 2 (E.-2.) By his Officers. 
HE under-ſheriff himſelf may aflign a bail-bond in the name of the high- 


„ therif, fince far. 4 & 5 An. but, the under-ſheriff's clerk, may not. Kitſon 


; * as WS n 4 *& TE * 1. nt 14 4 af" et $ : 4.11 1461711 } | 
. x.) What, Fees he may table. 
Y flat. G. 3. c. 29. He is not intitled to poundage for taking body in execu- 
tion on proceſs at the ſuit of ſheriff, &c. on, bail-bond for. appearance of 
perſon ſued for dutics, or for penalty for ſmuggling, or in any caſg where he would 
nei be inti tied if the fuit was directly in the name of the crow] n. SB 
; * 1 s nods EE 1 „ | * 7 y 
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o 


oe King's courts of general juriſdiction. Bid. 


By Hat. 14 G. 3. c. 20. Priſoners acquitted or diſcharged by proclamation, ſhall 
be immediately ſet at large in court, without paying any fee; and treaſurer of 
county, &c. ſhall, on judge's certificate, pay the uſual fee, not exceeding 13s. 4 d. 


Rum” (F. 2.) Remedy for his Fees. 
* Ann | 


The ſheriff may retain his poundage out of money levied by levari, on — 


outlawry, ordered to be reſtored on giving ſecurity, Semb, Rex v. Burrel, M. 


1731. Band. 395: | 
205 a writ of falſe judgment, if ſheriff's fees are not paid, he may execute a 
writ de executione judicti. Barnes. ©. 


——_— 
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(A) By whom Uiſitation ſhall be made. 
(A. 6.) By the Ordinary. 


HE THER a biſhop, as viſitor, has juriſdiction in matters of property (A. 6.) 


in his cathedral (as the intermediate profits of a vacant prebend, divided kar Yr nag 
to his vilita- 


among the other prebendaries during the vacancy,) or whether they can be de- 
termined otherwiſe than by courſe of law, is a great queſtion; but if executors 
and adminiſtrators of deceaſed prebendaries intervene, he certainly has no juriſ- 
dition. Rex v. Biſhop of Durham, P. 31 G. 2. 1 B. M. 567. | 


(A. 14.) By a ſpecial Viſitor. 


No particular words are required to create a viſitor ; it is ſufficient if the foun- 
der's intention appears. Attorney-general v. Talbot, H. 1747. 3 Atkyns 662. 
1 Jezey 78. Attorney- general v. Middleton, T. 175 1. 2 Vezey 327. | 
The viſitatorial power may be divided. 716d. ro re 

Governors may be viſitors, tho' the legal eſtate is veſted in them, but not when 
they are to receive the revenue, bid. . ; 

If a college has, by charter, particular powers as to a ſchool, as to remove the 
maſter, &c. Chancery will not interfere in ſuch matters, tho' they are not ap- 
pointed general viſitors ; but as to management of the revenue, it will. Attorney- 
general v. Corporation of Bedford, T. 1754. 2 Vezey 505. 42. 

The founder may appoint a ſpecial viſitor for a particular purpoſe, and no fur- 
ther: He may appoint a tial Ane, and yet appoint inferior particular powers 
to others in the firſt inſtance, Saint John's College Cambridge, v. Toddington, H. 
39G. 2. 1 B. M. 158, 3 8 | 


. 2 viſitor of a college, his authority extends to fellowſhips and ſcholar-_ (4. 13 
v. Talbot, H. What autho- | 
: * ny he hall 
ve. 


ſhips, there to be placed by a ſubſequent charity. Attorney- gener 
7585 3 Atkyns 662. 1 Vezey 78. | NGOS 7, - * 
Tpo' the founder has given a college a viſitor, yet as to a ſeparate benefactio 
gen them in truſt, they are ſubject to the juriſdiction of Chancery as truſtees * 


rern v. Rurber forth, P. 1750. 1 Vezey 402. 


Subſequent benefactions may be put under the power of the viſitor, or not, at 
the will of the donor Did. „„ Rt a6; r 
8. anſwering to an appeal before the viſitor does not give him juriſdiction, 
eee. . 0 74 
Wer een judge only according to the ſtatutes of the college. Bid. 
"Therefore, in caſes in which the viſitor cannot give a remedy, the relief belongs 
* 1 , 5 . ; 


7 E £76 The 


i% N — 15 - v7 
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Sour hab vl) fellows as the reſt. 16:9. 


% BE T7 lg” og. 


The founder may preſcribe particular modes and manners, as to 
' Yohn's College Cambrit 85 a hom, 30 G. 2. as B. M. 158. ET" "Op 

The power of a viſitor muſt be collected from the whole purview of the ſt 
tutes confidered together. BLI. 34.6, 8 

Tho! a genetal viſitor has incidental power, yet the founder may reftrain hi 
as to particular inſtances. Ibid, © crea ere, N 
Tpbe biſhop of Eh is general viſitor of Saint Jebn s College Cambridge, except 
to altefing the ſtatates. 5 .) Ai Jo 920991 ae s : 
- He is'viſitor as to the election of fellows, as well of doctor Ketor's (or the 
Ingrafted or annexed fellowſhips (tho' ingrafted by indenture) are to be conſider. 
ed as part of the old foundation, if no ſtatutes are given by the founder of them, 


Tbid. . | 


A elauſe of diſtreſs given to a third perſon, does not take away the ſpecific re- 
medy of the injured perſon's applying to the viſitor, Bid. 


) How his Power ſhall be exerciſed, 


He may inquire of facts committed before an act of grace. 
He may inquire into and puniſh ene, for a corporate-aCt 

The biſhop of A. and his ſucceſſors, being appointed viſitors, it veſts in the 
ſucceſſors, - without the words for the time being. 

If he is firſt appointed general viſitor, and afterwards is appointed ſpecial viſitor, 
and proceeds as ſpecial viſitor, a prohibition will lie, for the crown had no fur. 
ther power to enlarge the viſitatorial power. Bentley v. Biſhop of Ely, J. 5 G. 2. 
Furt. 298. Str. 912. | | 

N. B. This judgment-was reverſed on error in the Houſe of Lords, 

A general viſitor cannot have a mandamus to help him to viſit his college; nor 

to compel an inferior officer to do his duty. Doctor Walker's caſe, H. ꝙ G. 2. 


B. R. H. 212. | 
(E) Ik he acts without lawful Authozity. 


If no perſon applies to the court, who claims the viſitatorial power, except one 
who has long exerciſed it, the court will not grant a prohibition on the motion 
of a ſingle fellow, who ſuggeſts that the power is in another. Martyn v. Arch- 


biſhop of Canterbury, T. 11 & 12 G. 2. Andr. 258. 
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UNIV n Ss 1 1 „ 
(aA) Univerſities, what are. 


"HE corporations of univerſities are lay- corporations, and the crown cannot 
1 take from them any rights they have by charter or preſcriptive uſage. Rex 


nn IC | 211 1 5 (8) Cambridge; the Paivileges. f 


Y letters patent, 26 H. 8. and 3 Car. 1. It has a concurrent authority to print 
Acts of Parliament; and abridgements of them, within the univerſity. Baſe 

het v. Univerſity of Cambridge, M. 32 G. 2. 2 B. M. 661. 
2'Ehe: charter, of Elia. does not repeal the old cuſtoms and uſages of the univer- 


ſity, ertept in caſes ere they chuſe it; they may act partly under one, partly 


under the othet ; and an election according to uſage is good, tho a ſubſequent 
charter cirects mother rode. Nen v. Vice-Chancellor of Cumòridge. P. 5 G. 3. 
2. M. 10. Or! Ne Or bn, - * 4 12 aG a. * ee 


£6.03 on 510 ice 10 Bus III 07 32 . © 
:Cqiirt»lect, tho anciently granted to the town, is now in the poſſeſſion of the 


untyerſity. Semb. Ibid, 
1 _ 3 | 4 | | (C) Oxford ; 


U N 6 1 v E R 8 1 1 TE: 


| eq oO) 23 innen bas at; tans town ee 72htthot od 
mas ins (8) Oxford the Puvileges. 
0 | e WSI711I0C 51 &# arty * | | WCOU ON 7 
* 0 NU S ANC E muſt be thus claimed; it muſt be demanded Mime dic, in 
behalf of the univerſity.; entry of warrant of attorney from the chancellor 
"of univerſity to claim conuſance muſt be read, then entry of the writ ſued out, 
then letters patent of univerſity, then exemplification of act of parliament con- 
firming them, then record of like conuſance formerly allowed, then affidavits of 
defendapt's being intitled, (as that he is a barber in Oxford, matriculated in the 
univerſity, dwells in it, is ſervant of a college with a ſtipend,) and then the war- 


© + % 


rant of attorney; the court will make order to ſhew cauſe, Weoodcocke v. Brooke, 


* 


P. 9 G. 2. B. R. H. 241. | 5 

The whole progreſs of the proceedings, till the inſtant of making the claim, 
muſt be ſet out in the entry of the record of the claim; they muſt be ſtated in 
the ſame roll with the claim: if the declaration is of Hilary, delivered juſt before 
Eafter, the claim may be entered on a roll of Hilary, thus ſetting one fiction of 
law againſt another; the claim muſt be made on the very irſt day of Eaſter, for 
after an imparlance the fourth day is allowed ex gratia to plead, but this does not 
extend to claiming conuſance.—And if defendant had notice of the cauſe of attion 
before the return of the capras, the claim muſt be on the return of the writ. 
Leafngby v Smith, T. 9 G. 3. 2 Wilſ, 406. Jo 

It is not neceſſary to ſhew the allowance of like conuſance, for it is granted 
by act of parliament, 16:9. X © 
By fat. 17 G. 2. c 40. . 11. No perſon ſhall retail wine in either univerſity, 
without licence from the chancellor or vice-chancellor of Oxford, or the chan- 
cellor, maſters and ſcholars of Cambridge, reſpectively, on pain of 5/. But this is 
not to affect the privileges of the mayor, &c. of Oxford. 


„ 


Conuſance is not allowed for one who tho' ſtill a member, and ſometimes is at 
Oxferd, yet is a curate elſewhere, and reſides there generally. Hayes v. Long, T. 
SS. 2 F130. 210... 1 

The chancellor ſhould certify reſidence, and there ſhould alſo be an affidavit o 
it. Semb, Ibid. N 


% 1. I 4) ee 1. 1. 0) 
(D. 1.) What ſhall be a ſufficient Deed for it. 


| F. a father, tenant for life, and ſon in tail, with remainders over, on an advan- 
tageous marriage for his ſon an infant, join in executing articles, whereby the 
ather e, after the ſon's coming of age, they will join in ſine and eco - 
very of the eſtate to divers uſes, and they accordingly join in ſuch fine and reco- 
very; the ſon's executing theſe articles is not ſufficient to declare the uſes of fine 
and recovery. Nightingale v. Earl Ferrers, M. 1733. 3 P. V. 206. 
Ming of Vienne 1051 0 _ Fes Res 3051892199991 CC | 
Ad 43h" (D. 3.) To what, when different Declarations- — ( 4 
a / &: | W4 | ? - "I tem 3 Anat pit uy 4 3 
HA a man ſeized to him, and the heirs of his body, remainder to his right heirs, 
byileaſe.and releaſe conveys to truſtees to the uſe of himſelf for life, remaindet to 
_ taſkge#40! pteſerue, Mc. to his intended wife for life, to his firſt and other ſons 25 
ber; then married has iſſue, ſuffers a recovery, and by deed: declares the niſes to 
to A. &c. to (ell, and out of the money to pay —— and to pay Se a 
covey lands: imſelf and heirs, and A. conveys to B. B. has no tie; 10 
as 5 OE EA DATE OE ; ah Iv). - „ 111715 he 
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the recovery inures to the uſe of the ſettlement, and tenant in tail can convey 2 as 
fee, not void, but voidable by the iſſue in tail, Goodright v. Mead, J. 5G. z. 
3 B. M. 1703. _ 


Au 


(N) Charitable Uſes. 
(N. 1.) What are. 


F one grants a rent-charge of 201. per annum for a charity, towards the ſupport 
TE poor old men, and then grants the lands, &c. to A. and his heirs ; the heir of 
the — of the charity, and not the grantee of the lands, ſhall nominate the old 
men. nr s oak Rigby, M. 732. 3 P. W. 145. 


(N. 11.) What ſhall be a good Appointment to a Charitable Uſe. 


There muſt be a will duly executed to create a charitable uſe, and Chancery will 
not ſet up a truſt for a charity without a declaration in writing; for charitable uſes 
are within both the clauſes of the ſtatute of frauds, the clauſe of deviſes, and the 
clauſe of declarations of truſt. dlington v. Cann, J. 1744. 3 Athyns 141. | 


| (2 N. 14.) Juriſdiction ſor Charitable Uſes. 


The court, on an information of at torney- general, may direct the election of 2 
maſter of a free ſchool of royal foundation, and this is not interfering with the viſi 
tatorial power. Attorney-general v. Sbreuſbur, P. 1726. Bunb. 215. 


If lands are given to truſtees, governors of a college, hoſpital or ſchool, for the 
uſe of it, and a ſpecial viſitor is appointed, or one by operation of law, the commiſ- 
ſion ſhall not interpoſe; but it the lands are given to ſuch governors on a collateral 
charity (as to mend roads) it may. Aitor ne. general v. Harrow Scbocl, T. 1 754. 


j g * 
- TY 


. 
| (A) Uſury, what hall be. 


- indorſes a note for 280 U B. takes the note on advancing 1971. three months 
before due, and at the end of the three months takes another note for 200/. 
on advancing 71. for other three months; this is uſury within flat. 12 Ann. c. 16. 
Maſs a.v. Dauling, M. 19 C. 2. Str. 1243. . 
y lat. 14 G. 3. c. 76. The lawful intereſt 'in” Ireland or the colonies; may be 
taken for money lent in England on mortgages of land or rt in theſe countries, 
and the deeds executed in England are * The deeds mu be regiſtered _—_— 
to the laws 7 theſe countries. | 


(8 What * „ 15 pg 


F 2000 J. is lent, on REY to pay the principal and 200 J. in a year, © or 2 50 / 
fer annum for the life of the e it is: not an uſurious contract. * 
Bu, e, oo popes 63:4 | 


 . Sout 25 =o! guineas received, a man 1 to pay 20 on his wife's death s death _ 


is 70 of age. Lamego . Gould, 32 G. 2. 2 B. M. ee 17,2 

9 2 4 lends B. 190%. for four years. without lde, in co 
hall provide meat and drink for A. s daughter C. who is to h 
Wie, have half the 9 and bear half the loſs, and to Todge A. 5 10 0 
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: ui dot uſurious, W the 2 C. and lodging of A. might be worth 30 J. 
* ee v. King, 14 e bor. mis f 


(C) Puniſhment of Uſury. 


N indictment for uſury lies not for a corrupt agreement, without loan, or 
taking, in purſuance of it. Rex v Upton, M. 2 G. 2. Str. 816. 
The court will permit proſecutor to compound, Barnes 118. 


(B) In what Caſes it lies. 
1 T lies not for leſs than 101. Semb. Sed Q. Barnes 320. 
If defendant avoids arreſt, though he appears publickly, he may be outlawed. 


Barnes 320 
On total abſconding, no endeavours to arreſt are neceſſary. Barnes 322. 


(C) How an Outlawry ſhall be avoided. 


(C. 1.) For what Cauſes. 


Perſon committed for high-treaſon in diminiſhing the coin, ks wakes his 
- eſcape before indictment, and is then indicted and outlawed, and then reta- 


ken within the year, may have habeas corpus to B. R. and ſurrender; then have cer- 


fiorari to remove the proceedings, plead Om been beyond ſea, and have the 
outlawry reverſed. Rex v. Roger Jobnſon, H. 2 G. 2. Str. 824. 

When there has been miſbehaviour in plaintiff, the court will oblige him to re- 
verſe an outlawry at his own coſts; but if it is a miſtake or error in law, it muſt be 
by writ of error. Lloyd v. Milliams, P. 8 G. 2. B. K. H. 123. 

Outlawry ſhall not be ſet aſide for irregularity, on motion, becauſe it is on debt 
by orig inal; in H. R. Bourids v. Allen, M. 10 G. 2. B. R. H. 327. 


If in debt on bond by wife aum ſola, the huſband is gone abroad and outlawed, 


and the wife, though ſhe appears publickly, is waived; the outlawry againſt her ſhall 
de ſet aſide on motion; but goods taken on cap. utlagat. muſt be deemed the huſ- 
band's, though ſworn to be her ſeparate goods ; and if ſhe has equitable right, ſhe 
muſt apply in equity. Biſcoe v. Kennedy, T. 33 & 346. 2. 2 Wilſ 125. 0 

If defendant was priſoner pending exigent, outlawry ſhall be reverſed on com- 
mon appearance. Barnes 321. 


If ſeme ſole is waived ſpecially on meſne proceſs, and after exigent and before 


— marries, the court will not interpoſe. Barnes 321. 

Proceedings ſhall not be ſtaid becauſe plaintiff died before return, if after day of 
outlawry. Barnes 323. 

Where outlawry is not ſpecial, defendants may reverſe at their own expence, and 
payment of coſts on common appearance : if before tranſcribing into the Exche- 
quer, common coſts to the exigent; if after, coſts to the time of reverſal. 
Barnes | 

If aint dies after Ranundt, thore muſt be Jeire nes or outfonny ſhall 1 
" ſetafide. Barnes 325. 
Outlary commenced and, proſecuted during Ana 8 reſidence in Ella. 
* reverſed without bail or appearance. Barnes 325, 


Tots,” but 
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Before defendant is returned outlawed, he may ſuperſede exigent on appeargſice 
ter; there muſt be bail, who are dane Ye py GOT whirl ; 
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(C. 2.) 
By plea. 


4 
1 » 


Bid. | 


H. 1728. Bunb. 261. 


.U 3 If AUGXAA R V. 
The court will ſtay proceedings, on parent of debt and coſts. in a month, 
(C. 2.) When avoided. 
The priſoner muſt firſt plead to the outlawry, and that muſt be tried before he 


| cn to the indictment. Rex v. Johnſon, H. 2 G. 2. Str. Laa. 


He may plead ore tenus, the attorney- general reply ore tenus; the venire is award. 


- ed returnable iHfanter; the jury returned fitting the court; he may have counſel; 


has no peremptoty challenge. 767d, 7 | 
The court cannot aſſign defendant counſel on an outlawry for treaſon till he has 
eaded, and then he may have counſel on the collateral matter. Rex v. 4, 
T. 3t G. 2. 1B. M. 638. | a 
The court will allow attorney- general to confeſs error in fact, though not true: 
but not error in law, if not true. Bid. | | a 
If defendant pleads, not the ſame perſon, it is tried 7nftanter. 16:4. 

If an exception goes to ſhew that the qutlawry is a nullity, it avoids it without 
writ of error. 161d. | | 

If error in fact is alledged, the court may give defendant leave to plead to the in- 
dictment; if error in law, there muſt be writ of error. Bid. 


o 


The court will not ſet aſide outlawry for want of proclamation on motion. 
Barnes 323. 

It is diſcretionary, when to reverſe on motion or not; if defendant have been 
long abroad, the court will not reverſe at plaintiff's expence. Barnes 324, 


325, 320. 

A writ of error on an outlawry (even for felony) is never denied, if the wit- 
neſſes are living. Rex v. Macartny, J. 2 G. Fort. 38. | 

A perſon outlawed for want of appearance to an indictment, for a libel againſt 
the government, ſhall have a writ of error, and be admitted to bail. Kex y. 
Earbery, P. 9 G. Fort. 37. 

No bail is given in error of an outlawry, till reverſal; and then it is to appear 
to an original, to be brought in two terms. Ducket v. Martin, T. 6 G. 2. Str. 


951. » 


Outlawing a man beyond ſea is error, not irregularity. Barnes 319. 


D. | 5.) How Advantage ſhall be taken of it. 


If a man is outlawed in a civil action, and extent, inquiſition, and Ivari facias, 
and 50 J. levied thereon, it may not be paid to plaintiff on motion tho' defen- 


dant conſent, if nobody conſents for the crown ; for it belongs to the King if a 


leaſe. is not taken out. Rex v. Fowler, in Sc. H. 1718. Bunb. 38. 
On an inquiſition on an outlawry, a ter m for years cannot be fold by the ſhe- 


riff; for the profits only are forfeited to the King. Semb. Rex v. Blunt, P. 1722. 
- Bunb. 104. | 


If defendant bein - outlawed, plaintiff gets a leaſe from the crown, and is ob- 


ſtructed, he cannot have an injunction to put him in poſſeſſion, but he may bring 


treſpaſs for the profits or have an ejectment. Sed 2. de ceo. Tiffin v. Fackſon, 


| 
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V 
(B) Bona Fugitivozum et in Exigend poſitozum. 


| E LIGHT, on a charge of felony, induceth forfeiture of goods, becauſe he hath 
145 


gone what in him lay to ſtop the courſe of publick juſtice ; not on a legal 


preſumption of guilt, which muſt be at an end on acquittal. Foſter 272. 


4 (E) Deodand. 


An 575 
_— E) Deodand. | 
* | "Is 2.) What ſhall be: 

'TO man can preſcribe to it ; it muſt be by the King's grant, Fyſter 266. 


It does not meet with countenance in Veſiminſter-ball; when a jury has found 
too little, the courts will not interpoſe in favour of the crown, or lord of the 
franchiſe; tho they will, if it has found too much, in favour of the ſubject. Bid. 
II A. fitting on his waggon falls, the horſes draw on the waggon, the fore- 
wheel cruſhes his head and he dies, and the coroner's jury find the wheel only is 
the deodand, the wy 3 will not quaſh the inquiſition. Rex v. Rolfe, Coroner of Kent, 
. & H. 5 G. 2. ex v. Drew, Ceroner of Middleſex, M. 29 C. 2. Foſter 266, 
267. | | | 


(H) Mines, 
(H. 1.) Of Gold and Silver. 


IN a grant of lands from the crown, if there is a bare reſervation of royal 

mines without right of entry, the crown cannot grant licence to another to 
ſearch for ſuch mines ; but if they are once opened, it can reſtrain the grantee 
from working them, and work them itſelf, or grant licence to another ſo to do. 


Tyadal v. Weſton, M. 1739. 2 Atkyns 19. 


x 
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(Cc) What Poceſs does not go thither. 


92 VE Domini Regis de latitat non currit in Mallia. Argued in Lampley v. 
Thomas, and adjudged in Jones v. Jones, H. 21 G. 2. 1Wilſ. 193. 


* 


— 


(D) Trials for Lands, &c. tn Wales. 


TUDGESof Aſſize in adjacent Engliſb county have concurrent juriſdiction in 
felonies, with the Grand Seſſions, thro' all Wales, and not in the lordſhips 

marchers only. Rex v. Athoe, J. 9 G. Str. 553. | 
Habeas corpus may be granted, without affidavit, to remove a priſoner indicted, to 
take his trial in the adjacent Engliſb county. Rex v. Davis, H. 6 G. 2. Str. 945. 
By fat. 13 G. 3. c. 51. If plaintiff in perſonal or in tranſitory action, where the 
cauſe ariſes in Wales, and is tried in next Engliſb county, does not recover by ver- 
dict, debt or damages to 10 J. and judge'certifies that defendant reſided in Wales, 
at ſervice of meſne proceſs, judgment of nonſuit ſhall be entered, unleſs judge a 
certifies that the title of land was chiefly in queſtion, and the cauſe proper to be 
tried in Engliſb county. Plaintiff is to have his damages out of defendant's coſts; 
the verdict is a bar to other actions for the ſame. | 

Juſtices ſhall not make deputies but for calling courts, taking fines, &c, 

King may nominate deputy, in caſe of ſickneſs of juſtice, 

There may be ſpecial juries. ; . 

Juſtices may appoint perſons to take affidavits, and recognizances. 
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(A) Wreek; Fiottan, Jettan, what ſhall be. 


Ve, 26 G. 2. c. 19. Stealing from wreck, wounding any perſon wfecked 

or obſtructing his eſcape, or putting out falſe light, is felony without clergy 

t for s of ſmall value caſt on ſhore, and ſtolen without circumſtances of 
cruelty, offender may be indicted and puniſhed for petty larceny. 

Juſtice may iſſue ſearch warrant for wrecked goods; goods offered to ſale, ſup. 
poſed wrecked, may be ſtopt, and juſtice may commit offender for ſix months, or 
till payment of treble value. | 

Perſons ſaving goods, and giving notice, or diſcovering concealed goods, intitled 
to ſalvage. | 

When a veſſel is ſtranded, the neareſt juſtice, &c. ſhall give notice for a meet. 
ing of ſheriff, juſtices, &c. to give aſſiſtance, and adjuſt ſalvage. 

If the ſalvage is not paid. officers of cuſtoms may ſell goods to pay it. 

On oath of plunder, theft, or breaking ſhip, made and delivered to clerk of 
peace, he ſhall proſecute, on pain of 100/. The charges to be paid by treaſurer of 
county. 

Pas aſſaulting officers employed in ſalvage, ſhall be tranſported for ſeven 

ears. 
; Perſons employed ſhall act under the orders of maſter, owners, officer of cuf- 
toms, of * / ſheriff, juſtice, mayor, commiſſioner of land-tax, chief conſtable, 
on pain of 5 J. or three months commitment. 

The ſhip's name, &c. ſhall be ſent on oath to ſecretary of admiralty, and pub- 

liſhed in Gazette. | _ 


Abatem ent. 


H E order of pleas in abatement. 
Plea to the juriſdiction. — 
Privilege; 
As officer to a court. ——— - 
At what time it ſhall be pleaded, 

Plea to the perſon of the plaintiff; — 
Alien born. — 
Joint contractor. 

Several joined, when one only ought to ſue. 
Miſnomer of the plaintiff. 

Plea to the perſon of the defendant; 
Coverture, 

Joint contract. — 
Non-tenure. — 
Miſnomer; s 
In name of baptiſm. — 
In name of dignity. — — 
Addition to the name; 
When not neceſſary. — 
What addition is good; 
Of place. 
Of eſtate, degree, or myſtery. 
Plea to the writ ; 


For an apparent fault in it ; 
. Variance between the writ and record, ſpecialty, &c. 


an | i 


Want of venue. _ — — 
Want of Zefte. — — ä 
Bad return. —— — 
For matter debors, that ſnews a falſity, or other defect in the 
writ; RES 2 
Another action for the ſame cauſe. — 
For matters ex po/t facto; 
Death of the demandant or plaintiff... —— 
Death of one of the demandants or plaintiffs. —— 
Death of the King. — 
AR of the party; | 
Coverture, —— _ 2 
Form of pleading in abatement; — — 
When he need not give a better writ. — 
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4A pl 1 abatement ſhall be ſtrictly Fe" oy — I. 112. 4. 
7 plea in abatement concludes. : — 1.22 . 
hat” 3 ſhall be upon it; 
Fin al judgment. — — 9 — I. 15. 
At what time a plea in abatement ſhall be pleaded ; 
After imparlance, ſpecial. — m — I. 19. 
' General. — — I. 20. 
After the laſt continuance. — — I. 24. 
; We: Abeyance. 
When land ſhall be in abeyance. — — A. 
| The freehold. — — — Az. 
Accompt. 
The proceeding i in accompt. — — E. 
What pleas are good in accompt; 
By a bailiff. —— — E. 4. 
Judgment. —— —— — E. 15. 
Accozd- zh 
Accord with fatisfaQtion ; — — A. 
When not (a good plea) — — —— — A. 2. 
What accord is good ; — — eta... 
It muſt bein full ſatisfaction. CO: 
What ſhall not be fo. — — K. 
How it ſhall be pleaded. — — C. 
. Action 
Who may 8 — — —ͤ — B. 6. 
A common perſon. — — B. 3. 6. 
Who may be ſued; —— — Co 6. 
A common perſon. — 8 C. 3. 6. 
An action does not lie before a cauſe * en accrued ; —— E. 6. 
Nor before the laſt day. 1 6. 
The law does not allow one action, peer ſeveral and dad , 
cauſes of action; — 3 7. 
Nor two actions for the fame cauſe, — I, 7. 
When a recovery in one action i is a bar to another; K. 7. 
In informations. — — . 
In perſonal actions. — — EK. 3. 7. 
Recovery — one. — _ N 
When not; — — — L. 5587. 
Nor if the bar in "the former action was upon a plea to the 1 
Vrit—and other inſtances. L. .. 7. 
In what county an action fhall be ſued; — N. 8. 
14 | in the proper county. | 
+; Real action; £ . 78 
f For land in Wales, re. . 
Action founded con trat. — N. 6. 
Action founded upon contract out of the Nam. — N. 7. 
Action againſt juſtices of peace. — — N. 8. 
Aﬀion PO ular, and information. — — — Medi 
When, anf action {hall be 3 in the one : county, or the col; 2) [ft 20 
\: other, 4 —— — — N. 11. 
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2 - Action upon the Caſe foꝛ a Deceipt; 
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W. en it lies \ 3 at: 1004, ern a>. 4 1 4 Hie 
n his todd oem — — enn 
LE ous” 2 | Meine 
2 or 4 falſe warranty. 1 1 LE, | — l 5 a ; 6 . 491110 6. 
A Slight who R ; 
e | | Me, ? | 
n Attion 


8 5 170 1 = | | 1 + ure, 3 1 

When an action ſhall be in any county. oh ns; 8. ; 

Venue changed, — — N. 1z. 8, 
Action upon the Caſe, OE 

When it lies. — ee 4 if 10. 

When it does not lie; STI „ 11. 
For an act not prohibited by law. — — B. z. 11 
For an act of another nature. 

For a bare treſpaſs. — FOE Ry" I 3 11. 
Action upon the Caſe upon Aſſumpſit. 

When an a ſumpfit lies; — A. 11. 
Upon an implied promiſe. | — 1 11. 
Upon a bill of exchange, and promiſſory note. — A. 2. 12. 
Upon an expreſs promiſe. c A. 3. 13. 

Conſideration; — $a 13. 

What will be a good conſideration; _ 
Forbearance of a ſuit. — — B. t. 13. 
Diſcharge of a debt or ſecurity. — ä B. 3. 13. 
Any other act by which the defendant has benefit. —— B. 10. 13. 

When an aſſumpfit lies, tho there be another remedy, —— C. I 3. 

When an a//ump/it does not lie — F. 13. 
Upon an undertaking by deed. F. 1. 13. 
When it does not lie without a memorandum in writing. E 
Does not lie without a conſideration; — — F. 5. 14. 

Or, if the conſideration be executed; F. 2 14. 
Or, be unlawful; e 14. 

Or, if not beneficial to the deferidant, nor detrimental to the 

Plaintiff. — — 1 

How an afſumpfit may be diſcharged. — E. 14. 

The proceedings upon an aſſumꝑſit. — — H. 14. 
Declaration; ; | | | 

Muſt be certain. —— — = 
Pleas i in aſſumpfit; — — . 5 > It 
Non aſſumpfit infra ſex annos. | — TT. 
© Replication to non afſump/it infra ſex annos. B oi - + 
Plea in diſcharge, n | _— . 15. 
Action 1 wen the Caſe foꝛ a amen 
When it lies. — — , 

When it does not lie. — un 5. 

The proceeding in conſpiracy, or in an action N the caſe i in and 
nature of conſpiracy. ws 2 "0... 
The writ. —.— —— ES — ec E * pe 
The declaration; | e ee e eee, 4 

| Muſt ſhew the plaintiff was indicted before. E proper 1 * 1 
juriſdiction, and upon a good indictment. 5 Me: W A 16. 
And, „bunt he was lawfully acquitted. — 1 5.20 16. 
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Aton! upon the Caſe foꝛ Defamution. 


To the flander of a common Perſon ; , 
Words which endanger his life ; 
Charge of murder; — 
Of ay felony 
By the common law. 
Words which endanger corporal puniſhment ; 
Charge of forgery, &c. 
Words which ſlander a man in his office; 
Juſtice of peace. 


Words which ſlander him in his profeſſion ; 
Attorney. — 
Words which ſlander him in his trade; 

As, if they import that he is a bankrupt. 
Manner of ſpeaking ; — 
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In an oblique way. — il 
What words are not actionable; 2 3 
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If they do not import a certain charge 


Of felony | 
By the common law; 1 
Or, general mis feaſance. — 
So general words of any in office; 
As, a trader. 
Or, may be taken in mitiori ſenſu ; 
Tho they ſound as charging with a diſeaſe. 
When ſpoken in a courſe of juſtice, 
Declaration for words ; — 
Muſt alledge expreſsly what words were ſpoken, 
12 an averment is not neceſſary. | 
ords explained by an innuendo. — 


Special 8 alledged. | — 
1 Action upon the Caſe fo2 Pisfeaſance. 


— 


When it ties; | 3 
S or mi! op in an officer, — 1 
In any peiſon, contrary to his underta king. 


For a malicious misfeaſance. - — 


Attion upon the Cafe for Neguigence 
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When it les 3 
For a negle& to do that Which he has undertaken, a 


or a . in taking care of his dog, horſe, cattle, &c. 
on againſt a common 1 ; 

hen an innkeeper ſhall detain an horſe for his * 
Action "gun a e carrier; 
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Reference 
by Page. 


18. 
18. 
18. 
18. 


us {© RH 8B: © 


By whom it lies. — . 
Againſt whom. — e eee 
Converſion, what. — 4 wb 


When trover does not lie. 

The proceeding in trover; 

The declaration muſt expreſs the goods with convenient 
certainty ; | 

But certainty to a common intent is ſufficient, 


The plea. — ———— ate ; 
Action upon Statute. 
When it does not lie in the courts of VNiſiminſter- Hall. 
Action upon ſtatute, by gui tam, &c. — — 
How it ſhall be brought. _— — 
When an action lies by qui tam, &c. — — 
How a ſtatute ſhall be recited, — — 
Adminiſtration. 
Executor; — A 
When an executor may refuſe. — — — 
When his debt ſhall be releaſed. | — 38 


The duty of an executor 
He muſt make probate of the will, (By whom the pro- 


bate ſhall be.) _ — — — 
Exhibit an inventory. — — 
What things he may do before probate. — 


What intereſt an executor or adminiſtrator has in the goods 
of the deceaſed 


If there are ſeveral executors or adminiſtrators, their intereſt 
is intire. ——— 
What actions an executor or adminiſtrator ſhall have. 
- What actions will lie againſt them. — 
What not. — — — 
The manner of the een ; — 5 
Buy payment of debts. — ——— 
In what order it ſhall be. — 1 
By payment of legacies. — — 
By aſſent to a legacy. — — 


Adminiſtration by an adminiſtrator, durante minore ztate. 


Diſtribution of inteſtates eſtates, | — 

Devaſtavit ; — — — 

What not. — — 
Remedy upon a devaſtavit. — 


5 eee. 


Since the ſtatute 31 Ed. 3. c. 11. 
To whom it ſhall be granted. 
How it ſhall be Sante. 25 
When it may be repealed. 

| Executor de ſon tort ; 

Ho he ſhall be charged. 
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n ee 
| _ ;Adaniralty; 
Perquilites of the Admiralty. — 
driſdiction gf the Admiralty; 5 


For all offences done ſuper altum mare. 
16 How tried; 
. By the for. 28 H. 8. ol 
For prize goods, 
For a contract ſuper altum mare; 
What cantradt i is allowed by the law of the Admirale. 
What not. | 
© Juriſdiftion for mariners wages. | 
When the Admiralty has no juriſdiction. — 
Prohibition, when it goes; 
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IN 
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— 


Or, after an act upon the ſea, the property is altered 


upon the land. 
At what time a prohibition ſhall go, and when not. 


l 


| 


Ad quod damnum. 


ry 


When it lies. * * — 
1 Advowſon. 
Appropriation of an advowſon ; ; — —— 

Of what 2 it hall be.— — 

Union; 1 = j — 

1 a ph Agreement. 

mn — * 

IF hen there ſhall be a writing of it. — — 
Alien. 

Who is not an alien; — 
Any born within the ligeance of the King. — 
A perſon naturalized. — — — 

What things an alien may do, what not. — 
When he may inherit, when not. — 
When he may ſue, when not. ab 


F/ other privileges an alien ſhall hive, what not, — 


 Ylleglance. 


+ 


Allegiance, when due. ae — — 
Oath of allegiance, c. — — 
By latte law. — { — — 
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8 AmbaCladoz. 
| Privileges of an ambaſſador ; what are allowed. what not. 
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Amendment. 


When allowed by the common law. — 4. 34. 
When by ſtatute—Proceſs. — 2 4 dy” 
Original, and other writ, — an 5. . 4337 

Falſe Latin. —— — D. 2. 33. 

Default of an original. —— — D. 6. 33. 
Nor ignorance of the clerk, nor miſinformation, —— OCT” 8 
Warrant of attorney ; — — E. 

When failure or miſpriſion in it ſhall not be error. ͤ— E. 2. 34. 
Pannel. — F. 34. 
Return. — — —— G. 1 34. 
Venue; — R. 

From what neighbourhood the jury ſhall come. — H. 1. 34. 
When miſpriſion of the venue is helped. — H. z. 34. 
Miſcontinuance and diſcontinuance. m— 7 34. 
Fecord, plea, Cc. — — . 35. 
When the count ſhall be amended. — I. 
In form. — . 35. 
In ſubſtan ce. — e EET 4 35. 
When the plea, Sc. — M. 36. 
When other record Fine. — — N. 376 
Iſſue. — — — RN * 37. 
Verdict. — — 33 37. 
Judgment. | _— N 
Writ of inquiry. —.— W ION, . 38. 
Miſprifion of the clerk; what ſhall be called ſo; — x. 

{Miſtake of a name rightly named before. ——— 39. 
What ſhall not be called a miſpriſion of the clerk ; — 

Ignorance. — 6» "8" 

Defect of information. — .. 39. 
Term, what ſhall be called ſo... —— — W. 39. 
No amendment, where there is nothing by which the amend- —— 

ment ſhall be made. — V. 39. 

At what time an amendment ſhall be. — 24. 39. 

By what court an amendment ſhall be. — 2B. 40. 
To what caſes the ſtatutes of amendment do not extend ; — 2. 
Actions and informations on penal ſtatutes, — 2. 2. 40. 
Proceſs of outlawry. — — 20.3. 41. 
Writ of error. — — 2.4. 41. 
Antient Demeſne, | | 
How reſtored to be ancient demeſne; — E. 

By writ of diſceit. — — E. 2. 11. 
What privileges the tenants there ſhall have; — F. 

Shall be ſued within tlie manor. | | 

When ancient demeſne is a good plea 'T — F. 5. 4 
When not. 8 . F. 6. * 42. 
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Ber che 5 ſhall be; in —ſ — G. 43. 
By writ. e e — — 6. . 43. 
Iſſue. ' — — 3 G. 13. 43. 
Nonſuit or verdiccte. — 6.14. 43. 
2 Arbitrament. 
Submiſſion 11 —  D. 
How it may be made. — _— i 
To what logs ſubmiſſion extends. — R 
Award:. : 8 2 f 
What ſhall be a good one. — — E. 1. 44 
When it goes to a time beyond the ſubmiſſfon.— E. 2. 45. 
An award mult be certain. — I 45. 
Final, —— — E. 15. 45. 
Umpire. — — 55 45. 
Breach of an award, what ſhall be; — — 6. 45. 
D RE EN H. 45s 
Remedy for not performing an award; | — 1. 46. 
By debt. 4 3 fol Ri ; ; ; I. 2. 
> 25 action upon the obligation, Se. | | 
' Plaintiff by his replication muſt ſhew the winds and af 22 
* ſign a breach. Hits 
FM And that it was _—_ to the authority. | lc I. 6. 46. 
EIT. cf ; | 
ee _ * * od —— Ants. ; 7 
8 | 2 8 — Bo. Aﬀlignment. e ; 
3 : 3 4 = = Ae 1 
What a gtantee ſhall not do before attornment. „ 47. 
When it ſhalt be 3 . — M. J.. 
8 Attoꝛnp. | %%% 
Attorney iN Hurt f — F e 
Who ſhall be. ——— e — B. 1. 4: 
How re gülated. dd. ĩͤ ß — 6.3. 47 
Warrant of attorney — , — ” B.7., 45. 
When f. ſhall be entred or filed. ; — B.8. , 48. 
When he fhall be reriSved. — — B. 1. 48. 
What will be a contempt of the court. — B. 13. 4. 


What things an attorney ought not to flo. . - 
How the gpiſdemeanor of an attorney ſhall be puniſhed. — B. 15. 50. 


+* What privileges An Arxtorney ſhall have. — B. 16. 32 
The as: of ſuit; ne od B. 17. 32. 
2 How be ſhall ſue.. rr TY l: an B. 19. 83: 
| | 2 Da by ſhall be ſucd. . . 3 OY - 15K; wy £4 45 
b tion. ee 22 I, — 3; 21. 
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X. 
Attorney for other purpoſes ; 3 * 5 A 
W here he ſhall not prejudice himſelf, | f 


Authority; 5 
An act varying in ſubſtance from the authority is void - Or 
done in the attorney's own name. 
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3 Audita Querela. 
When there may be an audita querela, or other remedy, at 
election. — - D. 54. 


Bail. 
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What perſons are bailable. — 1 It 
In criminal caſes ſince the ſtatute ; 1 F. z. 54. "1 
Who may bail. — — F. 55. | 
What perſons are bailable in civil actions; | k 
Who may bail. — — F. 10. 3s. Fi 
The manner of taking bail; | SW 1 
: In criminal caſes, — — G. 1. 85. "| 
In civil actions. — 6.2. 56. Ki 
When bail ſhall be filed. — 8 H. 56. Fi 
Bail in an habeas corpus. — TED" "IR 1. 56. 1 
What bail ſhall be ſufficient; — — K. N 
In criminal caſes. — — 3 2. 56. | ul 
In civil actions ; — — XK. 356. 1 
When common bail, — — — K. z. 57. q 
When ſpecial bail. — — EK. 4. 58. lf! 
Remedy for inſufficient bail. — — KX. 5. 8 9 
How far the bail ſhall be liable. — — M. 61. Wi 
To what they ſhall not be liable. — — N. 62, Ys 
What will be a breach of the recognizance. — O. 62. 1 
How the bail ſhall be relieved; 1 Q. [ 
By act of the court. — — I. | 
By ſurrender of the principal. — 2. A 
What ſhall be a ſurrender in due time. — 2. ny 
What not. — Cz. 1 
By the death of the principal. — Q%;. Uh. 
| if the debt be ſatisfied -by the principal, 3 
If it be releaſed or diſcharged. — Q. 45 
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Proceedings againſt bail; — R. 1 

By ſcire facias. — R. 1. 3 

When it ſhall iſſue. . 1 64. 9 

In what manner the ſcire facias ſhall be ſued. R. 2. 65. WW 

© Plea to a ſtire facias—Surrender of the principal. R. 3. 65. 3 
'*  Nul tiel record. , | 3 ee. 7 
By action of debt. — R. 65. 
How execution ſhall be. — N. 11. Os. 


| Who may be a bankrupt ; — | 


— A. 
ho not. 7 — —— B. 
AR of bankruptcy — — &. 
©  Conceglment of himſelf —— 1. 
, _** Continvance in priſon. —— — C. z. 
>  Fraedulent conveyance, — — C. d. 
RH. | | | | 7 I | 
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Commiſſion ; 


p Diſtribution ; ; 


Of lands — tenements. 
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NI, are e aber and wife. 
| Huſband and wife are one perſon; 


Aſſignee of the bankrupt; 
© How choſen. 
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To what time i it ſhall relate. 
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Hdw it Ae. 
Who ſhall take advantage of the commilion. 
Who are breditors. 
e power of the commiſſioners; 
For diſcovery of the bankrupt. 
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— 


For diſcovery of his eſtate, by examination of the bank-- 


rupt. — 2 

Or of others. — 

For diſpoſal of his eſtate, HN and goods. All bis real 
eſtate. 


Tho conveyed to his children or truſtees. 
Tho' he has only an equity of redemption. 
Tho' it deſcends after his bankruptcy, 

All goods and debts. 


Tho he has only the diſpoſition by conſent of the owher. | 
What not; lands, Cc. fold bona fide before the bankruptcy. 


Or, which he had as truſtee. 
Or, upon which an execution was executed; 
Or, which were ſettled on the marriage of a ſon, Cc. 


Debts and goods, &c. 
In what manner the ſale ſhall be. 
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What he ought to do. 
What intereſt he ſhall have. 
What power to diſcharge debtors. | 
What remedy the aſſignee ſhall have. 
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Shall be equal. 
At what time. 


The advantages of the bankrupt; 
Shall not be arreſted when he attends the commiſſion. 


Shall be diſcharged from other debts. 
And ſhall plead it generally. 
And ſhall have a ſhare of the neat produce. 
But the bankrupt ſhall have no advantage; 

Unleſs he has his certificate allowed. 


|| 


If he has given extravagant portions to his children, or 


loſt at play. 
When the commiſſion may be ſuperſeded. 


Bargain and Sale. 


Fw h and ſale ſhall be pleaded. 
Baron and Feme. 
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mall be within the Levitical degrees. 


In what reſpect. 


The one cannot make an eſtate to the other. 


What the huſband ſhall have by the marriage. | 
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11 it be unreaſonable. — 
What remedy ſhall be allowed 70 a byline. 
hid debt, 5 522 — 
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battels d. — 3 
What goes to the wife. — Ee, 
Ihe ſurviyes. — SORTS 
Though ſhe does not ſurvive. 4 as LES 
Parapbernalia. LE 
What acts by the huſband and wife do not bind the wife. 
What acts of the wife prejudice the huſband, — 

The power of the huſband during the coverture. — 

What acts a ſeme covert may do without her huſband ; — 
Alien her eſtate. — — 

What not; 3 
Cannot make a contract, &c. ak NO hs { 

What ſhe may affirm by her agreement. — — 
What ſball be an agreement. — — 

Im what actions huſband and wife ought to join. — 

In what the huſband ſhall ſue alone. — — 

In what the huſband may ſue alone, or join with his wife, — 

What actions ſhall be againſt huſband and wife. — 

Baſtard. 

When a baſtard ſhall be maintained ; * * e 
By the pariſh. — — 
By order of juſtices of peace. —— — 
What ſhall be a good order. — — 

Battery. 

Remedy. ps 
When the damages ſhall be increaſed for a FO — 

3 | a 

Goode and chattels. — 1 
Perſonal. — — — 

What go to the heir. W 

What go to the executor or adminiſtrator. — 

„ of goods, how veſted; — 

y grant. | PO? — 
y ſale. — — — 

Trees. — — — 

By⸗Law. 
n it may be made. — — 
at ſhall be a good by-law; — — 
For regulation of a man's right. — —— 
Or regulation of trade. — 
What ſhall not be a good by-law ; — 
If it extends to a ſtranger. — 
In reſtraint of trade. — 
In reſttaint of a right. | — 
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Capacity. 


Who have not capacity to purchaſe, — 83. . 
By the ſtatute of mortmain. — — B. 2. 
What is mortmain. — — B. a. 
What is not mortmain. — — B. z. 
Cemetery. 
Church-yard. ee | — A. 1. 
What privileges belong to the — — A. z. 
Burial ; 
In what place it ſhall be. — — B. 12, 
Certioꝛari. 
When it lies; | — — 
When a mittimus thereupon. — — 
How a certiorari ſhall be proſecuted, — — 
How it ſhall be returned. — — 
When a certiarari does not lie. — 
Procedende. — — —— 
Challenge. 
Trial by jury; — — — A. 
: ho are exempted, | — — A. 4. 
Challenge to the array — — B. 
Challenge to the polls — — . 
Peremptory. — — Ci. . 
1 For cauſe. — —— „ 
N 5 = Chancery. 
K Officers of the Chancery; — — 8. 
_ | Lord Chancellor. | — — B. 1. 
Maſter of the Rolls. — — — B. 4. 
Maſters in Chancery. 2 „623 B. 5. 
SK The Six-clerks. « — m_— 
1 | pi Proceſs ; ; — — — | — — 
= Subpæna. ——— — — » 1. 
Y Letter to a peer. — — D. 2. 
Attachment. — — 
Commiſſion of rebellion: —_ — 0D. 5. 
| Sequeſtration. | — — D. 7 | 
5 Injunction; — — 0D. 8. 
1 51 The force of 1 | —_ — U la * 5. 8. 
A 1 ſtaying proceedings at common law. — D.9. 
4 =: For ſtaying eo : — — D. 11. 
. PE | | For —— — | D. 12. 
. — prning printing. . g 9 . 
1 erke — the bil ; — — E. 2. 
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Bill of revivor. —— —.— 
Bill of review. — 9 

Mmurrer; — — — 

When it lies, and when not. 3 

How put into court, Gc. 2 
P lea; 3 — 

What is a good plea, and what not. — 

How put into —— Se. —— 

Anſwer ; Mi 

When it ſhall . filed. — 

How it ſhall be made. — 

- Anſwer by commiſſion, —— 
Exceptions; | — 

When delivered, &c. _— 

Cauſe heard upon bill and anſwer. — 

Replication. — — 

1 — — 
xamination of witneſſes; — 

By commiſſion. — 

New commiſſion. — 

The manner of examination. — 

What witneſſes ſhall be examined. — 

* Depoſitions. | — — 
Publication. 
Examination in perpetuam rei memoriam. 

Cauſe ſet down for hearing. — 
Hearing of the cauſe ; — 

When the defendant does not appear. 

When the plaintiff does not appear. — 

When thre are not parties. — 

What evidence ſhall be admitted upon the hearing. 
Depoſitions in the ſame or in a croſs cauſe. 
In another cauſe. | 
The defendant's anſwer. — — 
Deeds. | — — 
Interlocutory orders. 
Reference to a maſter. 

Report. 

Exceptions to the report. 
Dec by common law. 

cree ; 

Who are bound by a decree. 

Who not. 

Execution of a decree. — 

. Rehearing. 

Decree inforced by an os ons bill, 

Or avoided. | 
Accident. — 
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When it ſhall be decreed. 
When not. 8 
Account ſtated. — 
The manner of the account. — 
8 For what he ſhall not be charged. — 
When bound by an account with another. 
Ad dminiſtrator; -- — — 
When he ſhall have relief. — 
When there ſhall. be relief againſt bim; 
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I. | 
I. 1. 113. 
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K. 1. 117. 
K. 2. 115 
K. LO 118. 
L. | 
L. 1. 118. 
M. 119. 
N. 119. 
O. 120. 
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F. 8. 120. 
P. 4. 120. 
P. 6. 120. 
. 7. 120. 
. Vc 121. 
Q. 121. 
R. 122. 
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T. 4. 123. 
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T. 125. 
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W. 2. 186. 
W. 3. 128. 
X. 128. 
II.. 42g. 
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4. 130. 
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Aptementz | 4 
When dete, 


Againſt whom it ſhall be detreed. 


When upon a parol agreement, and when not. 


Since the fat. 29 C. 2. c. 3. — 
Though founded on miſtake. — 
But an agreement ſhall not be decreed ; 
If made without a conſideration. 
If it be unreaſonable. 
Or void in law. 
Or obtained indirectly. 
So, failure of one party excuſes the other. 


— — 


— — — 


Specific performance in the diſcretion of the court. 
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In what manner an agreement ſhall be decreed to be executed. 


Alimony ; — —— 
When it ſhall be decreed. — 

Apportionment. — 

Appointment; — — 
What ſufficient to charge land. — 


What appointment to the perſon is ſufficient, 
When it ſhall be defeated. 


— — 


Aſſets; — — 
What ſhall be. — 
What not. — — 


Bill for diſcovery of aſſets. 


If the aſſets are exhauſted by a debt upon ſecurity, that ſhal 


come in aid. 


Aſſignment, what ſhall _ a good one. — 
Average. — — 
Award. ks 
When it ſhall be confirmed. _ 
When it ſhall be avoided ; — 


Or made without aſſent of parties. 
If made by corruption or partiality. 


Bankrupts; — — 
When Chancery aids. — 
When not. — — 

Baron and feme; — — 
Suit by them. — — 


Suit againſt them. 
What they ſhall be compelled to do. 
Act of the huſband, when it binds the wife. 


When not. 
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When the huſband ſhall be bound by the act of the wife. 


When not. 
Truſt for a wife, when it inures to the dad 


When the huſband ſhall be aided for the portion of the wife. 
When the wife ſhall be aided againſt the aCt of her huſband; 


Proviſion for a wife; 
How expounded. 
Diſpoſition by a wife. 

Charitable uſes; | 
Relief by original bill. 
Though the gift be void by law. 
How charitable uſes fhall be decreed. 

Condition PE 
"How. crifidued, 


Breach of a condition; 
When aided; if the intent be performed 
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"When it ſhall be relieved. 

Af the condition was i ferrorem. 
If it was broken only in circumſtances, or became im- 
Oc 1 poſſible by the act of God. 

When it ſhall not be relieved. 
eridution. — — 
Conveyance ; 

When aided. 
WMhen the conveyance is loſt. 
When the conveyance is defective, 
Or miſtaken. 
When a conveyance ſhall not be aided. — 
When a conveyance {hall be avoided ; 
When not; 
Tho' it becomes unreaſonable by matter ex poſt fatto. 
At the requeſt of him who has only a voluntary con- 
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veyance. — — 
Copyhold. — —— — 
Coſts 

When they ſhall be given, and when not. — 
Covenant; — 


When it ſhall be performed. 
When there is a remedy upon a covenant in equity. 
Cuſtom. 
Deviſe; 
When it ſhall be decreed, tho' void by law. 
When Chancery does not relieve, and when a deviſe may 


be explained by witneſſes. 
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How it ſhall be conſtrued — — 
Deviſe for payment of debts and legacies. — 
In what order they ſhall be paid. — 
The ſurplus ſhall be to the heir. — — 
When the land ſhall be ſold. — — 
Who ſhall ſel]. | — 
How expounded where the words are ambiguous. — 
Diſcovery ; — — 
When a bill lies for a diſcovery. — — 
When not. — — 
Diſmes; 
When tithes ſhall be decreed in Chancery. — — 
Diſtribution of inteſtate's eſtates; — 


By the „lat. 22 & 23 Car. 2. 
Who ſhall be excluded from a ” upon a diſtribution. 


By cuſtom, 
Dower ; 
Wife favoured in equity. _ 
Power; when aided, and when not. 
Equity; 
Relief, when allowed in equity; 
Where the tranſaction is done mala fide. 
When not; 
If a man will not do equity. 2 
Though a man's expectation is fruſtrated. 
Nor when a reaſonable benefit has accrued to another by 
77 21 law. — 
Nor againſt a ſtatute. 
+ Or a maxim of law. 


Nor — the © plintif has the ſame relief by law. 
"el «woe. 2 x 
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2 Q. 8. 158. 
2 8. 158. 
2 T. 7 
S 
2 T. 4. 138. 
2 T. 5. 138. 
2 T. 6. 159. 
2 T. B. 159. 
2 T. 11. 159. 
2 T. 13. 160. 
2 T. 16. 160. 
2 V. 160. 
2 W. 162. 
2 X. 
. 
2 X. 6. 166. 
2 F. 166. 
3A. 
2 A. © . 
3242. 1. 
3 A. 3. | 
3A. 4 168, 
3 A. 4. 170. 
3 „ 330. 
3 A. 6. 170. 
3 „ .. 
3 A. 8. 171. 
3B. 
Ja. unn. 
3 B. 2. 174. 
C. 175. 
: p. 75 
48. 4. 370. 
3 D. 2. 176. 
3 D. Zo 176. 
3 E. 
3E, 1, 177. 
3 19. 
3 F. 1 
3 F. 1, 8. 
4F. 2. 179. 
1 ug 
„3g. 
3 F. 5. 180% 
3. F,. 8 180. | 
3 F. 2010 180. 
3 F. 8. 160. 
10 9. 180. 
Executor; 
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S Executor; — . 
What things he is compellable to do in equity. 
Ho he ſhall pay legacies; 

When a legatee ſhall refund, and when not. 
What is an aſſent to a legacy — 
What payment will be ſafe. — 
When he ſhall be a reſiduary legatee. — 
What relief an executor ſhall have in equity. 
What not. 
Fait; 
When a deed ſhall be aided, or avoided. 
Forfeiture; 
When it ſhall be aided, and when not. 
Fraud; 
When it ſhall avoid a conveyance. 
Though the bargain or ſettlement was to take effect upon a 
contingency. | 
So, a voluntary ſettlement will be fraudulent as to creditors, 
A party to the fraud ſhall not be relieved. 
Fine and recovery; 
Avoided for fraud, Sc. 
Aided when defective. 
Guardian; 
Hou he ſhall account. 
How he ſhall manage the eſtate of the infant. 
How directed by the court. 
When he ſhall be removed. 
When not. 
The power of a guardian. 
Heir 3 6 

What advantages an heir ſhall have, and what not. 

Ideot. 

Infant; — — 

How he ſhall ſue. 
How he ſhall be ſued, 
What things he ſhall be decreed to do during his' infanc 
Jo perform a truſt. | 
Or a thing for his advantage. 
Maintenance of infants. 
Intereſt for money ; 
At what time it commences. 
No intereſt beyond the penalty, 
Nor intereſt upon intereſt. 
When intereſt ſhall not be allowed. 
When it ſhall be allowed. — 
When a payment ſhall be intended for intereſt. 
Interpleader, bill of. 
Joint-tenants; ä 
Who as tenants in common. 
What will make a ſeverance of the jointure. 


—— — 

— — — 
— —— — 
— — 


—— — — 


— — — 


— 


— 

— — — 
— — 

— 


— — 
— — 
— 


— — — = * 


What remedy, one joint-tenant, Sc. ſhall have againſt his 
2 hen. 3 —— 
Jurifdicton ; 
When Chancery mall have it, in caſes out of the kingdom, 
© : — — 


Legacy; . 
Þ How. a legacy ſhall be recovered in equity. - 
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What ſhall be a legacy. 
Z/How a legacy ſhall be paid. 
Ho a deviſe ſhall be conſtrued. 
WMben a deviſe gives a preſent intereſt, 


When not. 
When it merges in the land. 
When it ſhall have relation to the time of making the 


Or to the death of the teſtator. 
When legatees ſhall abate. 
.-*: When not. 
Marriage-ſettlement ; 
"When it ſhall be inforced. 
When not. f 
To what charges ſubject. 
Proviſion for portions. 
Reſtraint of marriage. 


Where the huſband ſhall make 


i 
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a ſettlement fo 


When not. — 
When the wife ſhall loſe her portion. 
When marriage-brokage ſhall be avoided. 
What ſhall be done if the marriage is diſappointed, 
Or the portion is not all paid, 

When a marriage-ſettlement ſhall purſue the 


fl 


When it ſhall purſue the intent of the articles, 
Mortgage; 
What ſhal 
* What not. 
Who may redeem. 

At what time. 

P pon what terms one may redeem. 
When a mortgage ſhall not be redeemed, 
Prior incumbrance. | 
©: Forecloſure of a mortgage. 
When it ſhall be annulled. 
Me exeat regnum. 
Notice; 

Ho regarded. | 
What ſhall be notice. 
Lis pendens. 
When notice to one 

When not. 
Whey notice does not 
Obligation; 

Shall be cance 

Hheeing ſatisfied. 
Or relieved againſt ; | 
If the obligation be obtained by fraud. 
If the conſideration be illegal. 
Obligation by a ſurety 


U be ſaid to be a mortgage. 


affects another. 


prejudice. 
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— pry * 1 4! Letter and Figre, * 
Af. here was no conſideration for i it. — 4D. 7. 235 
Af Mere be an artful uſe of ſtrict words. 3 4D. 9. 235. | 
* the'obligor ſhall be relieved ; 4 D. 10. | 23 5 
Af che obligation was given by contrivance, or by — 1 21 78 

Is ob. terror. " — — obs 12. 235. 

So the obligee ſhall be relieved; — — 40.13. 2 35. 

If the performance was not effectual. — 40.14. 235. 

"Bet the obligee ſhall not be relieved Nun: 

Beyond the penalty of the obligation. — 410.16. 235. 
A obligation hall be delivered up ; — — 4D. 17, 
If it be got ſued within a reaſonable time. — 190.17. 236. 
en there ſhall be no relief upon an obligation — 414.19. 235%. 
If it was præmium pudoris. — — 40.21. 236. 
Partition. — — — 4 E. 237. 
Perpetuity; — — — — 16. 

In chattels perſonal. — — 46. 1. 2 37. 

In chattels real. — — 48. 2. 237. 

In an eſtate of inheritance. — — 18. 3. 238. 
Power; — 4H. 

When aided, tho' ne not purſued; | 

For proviſion for younger children. — 4. 2. 238. 

When a defective execution ſhall be aided. — 4 H. 6. 238. 

When it ſhall not be aided; — — 4.7. 

If the intent of the 1 is not purſued. — 4. 7. 239. 
Purchaſe; — — 11. 

What ſhall be a purchaſe. — 41 1. 239. 

When a purchaſer ſhall be relieved againſt incumbrances. 442 339. 

When not. — 411.4. 240. 

When he ought to diſcharge prior incumbrances out of the | | 

purchaſe-money. — 11. 6. 2240. 
Recovery » COMMON ; — — — 4 K. | 

Of what effect it is in 1 — 4 . 240. 
Releaſe; 8 — — 41. 

When it ſhall be was; —— — 4 | F4 I, 240. 

Or obtained with intent to defeat a prior agreement. — 4 L. 3. 241. 

When it ſhall net be avoided. —— — 41.4. 241. 
Rent; — — — — o! 

When recovered i in . though there is no remedy at 1176 00 

awe, [51.2 — — AXN. 1. 241. 

When' it ſhall not be vocovered i in equity ; | 1 

Againſt an aſſignee. — 4N. 4. 241. 

When apportioned in a. | — — 4VN. Su! 

Satisfaction, — 1 Bs: 241. 
Super ſedeas ; 

When granted in Chancery. — — 4 Q 242. 
Supplicavit. — — — 4 R. 242. 
Trial by common law; - A 23 mil. 

-Whea it ſhall be direQted. — — 4 v. 242. 
Truſt; — — 

The nature of it. — — 4 W. 1 1. 243. 

Truſt of land, "wu ſhall be. — — 4W. 2. 243 

implied. — — 4W. 3. 4} 

FTruſt of . „ what-hall be. - _ — 14 W. 5. 243. 

Truſt, how it ſhall - be executed; — — ven W. 9. a4. 

When money ſhall-be decreed in-fpecie. 2 5102 W. io 44s 

= © When at the diſeretion of the truſtee. Wonen R4H 

Truſt, how it ſhall be decreed ; og — 4AW.13- | 

— 2 

-nofifiifs cs to, the intent of the maker. 4 W. 13. 244. 
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734 yd N17 gi 2 25 and 
2e2Truft for 9 debts. — — 7 ar 1248. 
Money for. a purchaſe may be decreed in ne. — W. 16. 246. 
Truſt for a term of years; — — 1 W. 10 o 
How 1t may be limited. — — 4 W. 19. 246. 
ow it cannot. —— — 4 W. 20. 247. 
5 Fruſt to attend the inheritance. — — 4 W. 22. 247. 
To preſetve contingent uſes. — — 4 W. 23. 247. 
Breach of truſt, how puniſhed ; — : W. 25. 247. 
Par liceps criminis, who ſhall be. — — 4 W. 28. 248. 
Who not. —ͤ— —— 4 W. 29. 248. 
What ſhall be a breach of truſt, — —ͤp 14 W. 30. 248. 
What ſhall not be a breach of truſt. — 4 W. 31. 248. 
Waſte. — — — 4x. 2248. 
4 275 | 
Chaſe, 
pfiellege within a foreſt; — — 0. 
When not allowed by com mon. O. 4. 249. 
5 Chimin, 
Hiidiway': —— — — A. 
To whom the ſoil and profits belong. — A. 2. 
"How it ſhall be repaired. — — A. 4. 
Bridges in an highway; — — B. 1. 
Remedy for not repairing; —— — B. 3. 
By ſtatute law. — — B. 4. 
Surveyors for the highway; — — ES: 
How choſen. — | arbor 1; 
Their authority and power; — — C. a. 
To provide labourers. — — CC. 
I To provide materials. — — C0. 4. 
To remove obſtructions — Water- courſe. — C. 5. 
Trees, hedges, &c. — C. 6.2 
-* > Rubbiſh, dung, &c. — — C 
To enlarge highway. — — Ci. 8. 
To make rates. — — C. g. 
To reſtrain carriages. — — C. 10. 
To preſent offences, — — C. 1. 
Preſentment upon view of a juſtice of peace. — Ci. 12. 
Remedy for fines. — C. 13. 2 
J]uſtices of peace may inquire of a charity for re pair of an jk 
Highway. —— — C. 14. 259. 
ks Claim. 2 
A 25 nee 
Claim to avoid a fine. — — B. 
"How it ſhall be made. — — 8.1. 360. 
ys, #% | * .floxT 
£8. i Common. 5111360 vAT 
e 1 ö 4 2 ire bal to flurT 
qt. —_ — A. iq. 
Common; 155 it ſhall be uſed. — — F. to abb. 
When the lord may improve it. — — 68. 267. 
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intereſt the commoner haas.— 
What remedy the lord ſhall have. — 
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Condition. 


Condition 4n deed 3 
By what words it ſhall be created; 
In'the grant of a common perſon, 
Condition Dient ; 
What ſhall be. 
What conditions are not good ; — 
If a condition be contrary to law in obligations, &c. 


Condition expounded 


I 


When liberally. — — 
Condition performed; — 3 
By whom it may be. — ERR 


How'a condition ſhall be performed, when the time is 
limited—W hat ſhall be the time intended. 
It is not ſufficient if it be performed in ſubſtance, 


i]? 
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Condition to indemnity. EA Rat 
Who ſhall take advantage of a condition broken ; 8 
By the common law. SED 
Limitation, what ſhall be. — 1 
Copyhold. 

What tenements are grantable by copy. — 
In tail. I 3 
Eſtate-tail, how barred. — 3 

Deſcent of a copyhold. — 3 

Surrender of copybold ; — ee 

y 3 — 5 
vx what perſons. — „ 
o what uſe. — — ANTS 
reſentment of a ſurrender. . A 
How a ſurrender operates. 3 e, 
Admittance; 8 — 2 
hen negefary.. — = 
Be due. ; — 8 "DEP 
Fine uncertain. 8 — 
edy for a fine. — 3 
What — ſhall do by cuſtom; 3 
Copy have dower. — 5 
ir Mall have common. e e 
Coppkeld, o forfeited; ons 5 
By waſte. — 
What eſtate ſhall be forfeited. has 
Copyholder, how impleaded ; FEAR FE. 
Fleading of copyhald. — „ 
Cuſtom, . nature of it; FER TER: 
"Muſt be reaſonable— What ſhall beſo; _ 
If it may have had a reaſonable commencement. — 
V Though the right of another be reſtrained, — 


- What is ot reaſonable ; 
If it be againſt common right. 


If it im 
© fideration. + n= * 
Muſt be certain, a oo 
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Coſts, 


When coſts ſhall be recovered, 3 
By a demandant or plaintiff. 
When a plaintiff ſhall not recover. 


When no more coſts than damages. _ 
By an avowant em 
By a tenant or defendant ; — 

In an action. 3 


In an information. 
When a defendant ſhall not recover coſts, 
Coſts in error. — 
Double, or treble coſts; 
By conſtruction. 
By expreſs words of a ſtatute. 
Double coſts. 
Treble. ——- 


— — 
— — 
—— — — 
— — 


Covenant. 


— — — 


When covenant lies; 
Upon what deed. — 
Againſt whom it lies; — 
Againſt an executor or adminiſtrator. 
Or an aſſignee. 
Covenant, how expounded ; 
In regard to the context. 
Covenant to ſtand ſeized ; 
When it ſhall be good. 
By what words. 
Upon what conſideration. + , 
What ſhall not be a good one; 


— — 


I 


Ie 


N 


If the covenantee be a ſtranger to the conſideration — 


———— — 


An act by covin is void; 
And a fraudulent feoffment, &c. 


x 
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Sberiff; 


How diſcharged. — — 
Cdunty- court. — 
Trial. — 
; Courts, 
| The King's Bench; — 


The extent of its juriſdiction. — 
: \When B. R. has not juriſdiction ; 
If the damages be not alledged at 40s. 
"Officers of B. R. 
The court of Exchequer. 
The court of Pleas. 
A. court of Receipt. 
he Exchequer-chamber ; ; 
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For errors. 
| For cauſes in equity. 

The courts of the Ugiverſities. 
The Eccleſiaſtigal Courts. 


The courts 


London. 


The courk f/Requeſts. 


kN D E 


— — 


Courts in other cities, boroughs, Cc. 


Conuſance of pleas, when it ſhall not be allowed; 


and how, demanded. — 
Actions perſonal ; the ſtile of the court. 
The plaing. — 

The proceſs. — 

The declaration. — 
Inqueſt. — 
Judgment, — 

The courſe of the court. —d 


Damages, when recovered ; 


When by ſtatute. 


How aſſeſſed; 


When they need not. 
To what value. 


When it lies; 


Upon a judgment. 
Upon other ſpecialty. 


When it does not lie for an annui 
Debt upon contract. 


When it does not lie. 
Againſt whom not. 


Debt to the King ; 


By, what means accrued. 
By what means fatisfied, by the debtor's lands ; 
In the hands of the "Mg 

In the hands of a ſtranger. 


When aſſeſſed ſeverally. 


When not, 


Damages. 


By the goods of a ſtranger. 


The Kin 


How he 
When the ſuit ſhall be barred. 


Te ament in writing; 


hat ſhall be. 


Wh 


at not, 


8 ſhall be preferred. 
How —. . — for the King relates; 
ſhall ſue. 


— —— 


Devile. 


How.a teſtimen t ſhall be. execu ted. 
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277. 
D. 7. 277. 
M. 277. 
| N. 1. 277. 
O. 
O. 9 2 0 
F. 77 
| of 3. 277. 
. 6. 277. 
E. 5. 277. 
. 8. 277. 
P. g. 277. 
P. 12. 278. 
P. 13. 278. 
2 278. 
A. 
4. 3. 278. 
E. a 
. 278. 
„. 278. 
. 
. 6. 279. 
A. 
A. 2. 279. 
A. 4. 279. 
A... 279. 
„ 
B. 280. 
F. 280. 
G. 
G. 1 280. 
.. 
G. 6. 280. 
G. 7. 290. 
8 4 281. 
G. 9. 281. 
(3. 12, 281. 
G. 13. 281. 
D.. | 
.. 
D. 2. 54 282. 
E. 1. 282. 
E. 4. 283: 
E.. 283. 
. 7 "y 4 284. 
. Who 
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gs7 ye, Letter and Figure, by Page. 
jo may not deviſe; — — H. | 
Feme covert. — — 285. 
Joint tenant. : — — H. 7. 285. 
Who may take by deviſe. — — I. 285. 
Who not. = — — K. 286. 
What things may be deviſed. — — 18 286. 
Deviſes, how expounded ; — — N. 
What words make a deviſe. — — N. 1. 286. 
By what words lands paſs in a deviſe. — N. 2. 286. 
By what not. — — — N. 3. 287. 
What words paſs a fee. — — N. 4. 287. 
What words make an eſtate- tail. — — N. 5. 288. 
What not. — — 0 289. 
What words make an eſtate only for life. — N. 7 289. 
What words make an eſtate joint or in common. —— N. 8 290. 
What words do not make a condition in a will. — N. 10. 290. 
Condition, how expounded. — — N. ti. 491. 
What words make an eſtate by implication. — N. 12. 291 
What not. — — N. 13. 391. 
What words make croſs remainders. — N. 14. 292. 
What not — N. 16; . 
What words make an executory deviſe. — 1%. 
What not. — — N. 17. 293. 
What words give a preſent eſtate. — 
When upon a contingency. — N. 20 294. 
Words ſhall not be ſtrained to difinherit an heir at law. N. 22. 24. 
The expoſition ſhall be according to the intention of the 
teſtator. — N. 24. 294. 
When explained by averment. — — 1 
When a man takes by deviſe. „ — — 0. 297. 
Diſcent. 
When a man takes by deſcent. ; 
When by purchaſe. — — 3. 297. 
To whom a deſcent ſhall be; — — = 
When he takes as heir of the part of the mother. .— "208 
When not. — CP, 298. 
Miuſt be heir to him who was laſt. ſeized. — C. 8. 298. 
What ſhall be a poſſeſſion. — — — C. 9. .208. 
Dilcontinuante. 
wet alienation makes a diſcontinuance. — B. 298. 
Dilmes, 
Other eccleſiaſtical revenue. — — B. 
Oblations, &c. — — B. 1. 298. 
To whom due; — 3 . 
To the rector. — — — — C.1.. 299. 
To the King. — — man e C. 3. 299 
Jo a patentee. — . 1 C. 5. 299. 
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When a leaſe ſhall be void. 
Tenant at will. — 
Who ſhall be. 18 me 
What ſhall be a determination of & . 
Ilmplied. — 20 wen 
Eſtates undivided; — — 3 
Who are not joint tenants. n 8 
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By the common law. — 1. 
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By the common law. — — A. 1. 336. 
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Removal from an office. | : 
5 By reſignation. — — FTP. 1-0 
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By the diſſolution of the corporation. 5 
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Gardian. 
Guardian by reaſon of nurture. —— D. 34 15 
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Of the court. — — PF. 2. 341. 
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Orphans. 
What eſtate belongs to an orphan. — 6.2. 341. 
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Gavelkind, what ſhall be; deſcent of, and cuſtoms nn 
to it, — — A. 344. 
| Gꝛant. 
By what names things ſhall paſs in grants ; — E:. 
Tenement. Gy — E. 2. 344. 
Grant by the King. _ — — 6. 
What grant ſhall be good. _ — 6.4. 30. 
I Habeas Cozpus. 
By what court granted. — — A. 345. 
Fe or what cauſe, habeas corpus ad ſubjiciendum et recipiendum. B. 345. 
When it ſhall not be allowed. — — G 345. 
Hes returned; — — — E. 1. 345. 
hat ſhall be a good return. — — E. 2. 346. 
What not. _ — E. 3. 346. 
When the party ſhall be diſcharged or remanded.” — PF. 346. 
Habeas cor pus ad. faciendum et recipiendum. — G. 1. 347. 
When it ſhall not be allowed. — — G. 2, 347. 
15 Habeas corpus ad reſpondendum. | — — F. 1. 347. 
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What ſhall be a lawful warrant. — H. . 350. 
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By action. — g, 6: 351. 

By homine replegiando. — — I. 4. 351. 
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Indictment. 
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For what offence an indictment lies. — m D. 353. 
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Of the offence; what ſhall be uncertain. — G. 3. 355. 
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When quaſhed if deficient. — — f. 356. 
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, Traverſe. | — — L. 357. 
Arraignment and trial. 2 — M. 357. 
Judgment. —— — N. 338. 
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By the attorney- general. — — A. I. 359. 
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Trial, judgment, c. — — D. 7. 363. 
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